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Foreword

The articles in the present Review are based on lectures given during the fourth Uni-
versity of Joensuu — UNEP Course on International Environmental Law-making
and Diplomacy, which was held from 12 to 24 August 2007 at the University of
Joensuu, in Joensuu, Finland. The first two Courses were held in Joensuu in 2004
and 2005; the third was hosted at the Pietermaritzburg campus of the University of
KwaZulu-Natal, South Africa. The proceedings of those courses have been published
in the 2004, 2005 and 2006 Reviews."

The aim of the Course is to convey key tools and experiences in the area of interna-
tional environmental law-making to present and future negotiators of multilateral
environmental agreements. In addition, the Course serves as a forum for fostering
cooperation between developed and developing country negotiators; and for taking
stock of recent developments in the negotiation and implementation of multilateral
environmental agreements and diplomatic practices in the field. The ultimate aim of
the course is to improve environmental negotiation and governance worldwide.

The Course is an annual event designed to enhance the negotiation skills of govern-
ment officials who are, or will be, engaged in international environmental negotia-
tions. In addition, other stakeholders such as representatives of non-governmental
organizations and the private sector may apply and be selected to attend the Course.
Researchers and academics in the field are also eligible. Altogether 37 participants
from 26 countries, with an equal distribution from the North and South, as well as
between genders, participated in the fourth Course.

We would like to express our gratitude to all of those who contributed to the suc-
cessful outcome of the fourth Course. It gives us great pleasure to recognize that the
lectures and presentations given during the Course are now recorded in this Review.
We are grateful that the authors were willing to take on an extra burden after the
Course by transferring their presentations into article form; thereby making the
Review such a useful resource. In addition, we would like to thank Tuula Kolari and
Ed Couzens for skilful editing of the Review and the Editorial Board for providing
guidance in the editing process.

Professor Perttu Vartiainen Achim Steiner
Rector of the University of Joensuu Executive Director of UNEP

' For electronic versions of the 2004, 2005 and 2006 Reviews please see the University of Joensuu — UNEP
Course on International Law-making and Diplomacy website, <http://www.joensuu.fi/unep/envlaw>.



PREFACE

The lectures of the fourth University of Joensuu — UNEP Course on International
Environmental Law-making and Diplomacy, from which the papers in the present
Review emanate, were delivered by experienced diplomats, government officials and
members of academia.? One of the main purposes of the Course is to take advantage
of the practical experiences of experts working in the field of international environ-
mental law-making and diplomacy. Consequently, the articles in this Review and the
different approaches taken by the authors reflect the diverse professional backgrounds
of the lecturers and resource persons. Overall, the articles in the Review represent
various aspects of the broad and complex field of international environmental law-
making and diplomacy.

The current Review seeks to provide practical guidance, professional perspective and
historical background to practitioners, stakeholders and researchers working in the
area of international environmental law-making and diplomacy. The Review high-
lights dominating doctrines, approaches and techniques in the field, including inter-
national environmental governance, sustainable development, international environ-
mental law-making, environmental education and empowerment, and compliance.
Additionally, the fourth volume focuses on ‘chemicals and waste’ as a special theme.
The first, second and fourth Courses were hosted by the University of Joensuu, in
Joensuu, Finland — an area in which forests and water provide abiding and domi-
nant images. The special themes of the first two Courses were, therefore, ‘water’ and
‘forests’. The third Course was hosted by the University of KwaZulu-Natal, on its
Pietermaritzburg campus in KwaZulu-Natal, South Africa. KwaZulu-Natal is an
extremely biodiversity-rich area, both in natural and cultural terms, and the chosen
special theme was therefore ‘biodiversity.’

The editorial board and the editors believe that the value of the Review lies in it mak-
ing a permanent contribution to knowledge and learning in the field of environmen-
tal negotiation and diplomacy. In particular, the Review has been proud to receive
ongoing contributions — through the various editions — of persons who have been
involved in some of the most important environmental negotiations in the past sev-
eral decades. Publication of these contributions means that the experiences, insights
and reflections of these environmental leaders are now recorded and disseminated,
where they might not otherwise have been committed to print. It is our opinion that
the value of these contributions cannot be understated.

As in the previous three editions, the Editorial Board and the editors of the Review
wished also to give the opportunity, and encouragement, to Course participants to

vi

2 General information on the University of Joensuu — UNEP Course on International Environmental Law-

making and Diplomacy is available at <http://www.joensuu.fi/unep/envlaw>.



submit papers. This has become a regular feature of the Review and is, we hope, a
tradition that will continue. Two such papers are published in this year’s Review.

Tuula Kolari and Ed Couzens edited the Review, both advising on and amending
the style and content of the submissions. They also provided research assistance by
checking, adding and editing references and footnotes.

The present Review is divided into four sections. Part I addresses general issues relat-
ing to international environmental law-making and governance, with some atten-
tion paid to chemicals issues. In the first paper, Tuomas Kuokkanen suggests various
techniques which are, or might be, adopted within international legal instruments for
solving problems. Through consideration of how, historically, understanding of the
nature of environmental problems has increased, and of the ways in which this in-
creased understanding has been reflected in law, he provides lessons for the future.

In the second paper, Tuula Kolari considers the principle of common but differenti-
ated responsibility in international law, its history and development, and the ways
and places in which it is currently found in international environmental treaties. She
also considers implications raised by the principle; her discussion including difficult
issues such as equity, ethics, criteria and enforcement. She then turns her attention to
the future role of the principle in environmental negotiations, and considers possible
problems and solutions. In the third paper, Akpezi Ogbuigwe considers the role of
public participation in international environmental diplomacy and in implementa-
tion of international environmental law. She then tackles the difficult question of the
role that ethics ought to play in the area. In the fourth paper, Nicola Notaro takes
the European Union — one of the most important players in international environ-
mental negotiations — and considers the implications of its October 2007 Reform
Treaty. In doing so, he analyses and explains important personality, competence and
representation issues with which the EU is currently wrestling.

Parts II and III are dedicated to the special theme of the fourth University of Joen-
suu — UNEP Course: chemicals and waste; and the papers in these Parts consider
problems related to chemicals use, and problems with specific governance efforts, as
well as the nature of chemicals-related negotiations.

Part II sets the scene generally, with Shafqat Kakakhel explaining the structure of
international governance in respect of chemicals-related multilateral environmental
agreements. He then considers how this structure might be improved to provide
sounder management in the future. The second paper in this section, by Iwona
Rummel-Bulska, considers the negotiations which led up to the adoption of the
Basel Convention. She explains how the political needs of developing countries
were accommodated, considers the final text, and seeks to draw lessons for future
negotiations. In the third paper in this section, Maged Younes further explains global
issues relating to chemicals, international actions taken in respect of chemicals and
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challenges which need to be dealt with. In the fourth paper, Kerstin Stendahl consid-
ers current efforts being made to enhance cooperation and coordination among the
Basel, Rotterdam and Stockholm Conventions.

The last two papers in Part II consider the particular vulnerability of developing
countries’ environments to exposure to chemicals; and developing country and re-
gional efforts to address this. Donald Kaniaru, a stalwart of environmental negotia-
tion as well as of the Review (this being his fourth consecutive contribution), writes
on the challenges — both national and international — faced by developing countries
in managing chemicals and wastes. Course participant Arielle Delprado then writes
on an instrument of regional integration — the 15 member Caribbean Community,
or CARICOM. She considers the relationship between trade and environmental
protection in the region.

Part III contains three papers dealing with particular chemicals-related problems.
Firstly, a joint paper prepared at UNEP Chemicals considers problems relating to
mercury, its use worldwide and its sources. The paper then considers the governance
efforts that have been made to deal with these issues, particularly by UNEP. Sec-
ondly, Michael Kidd focuses on the use of DDT in malaria control; particularly, he
examines the provisions which relate to DDT in the 2001 Stockholm Convention
on Persistent Organic Pollutants Pollutants — producing some possibly surprising
conclusions on the use of this infamous pesticide. Finally, rather than considering a
particular chemical, Ed Couzens, in the third paper in this section, focuses on the
effects of chemicals as these are visible in a particular study subject: marine mam-
mals.

Part III also contains a paper by a Course participant. Tammy de Wright endeavours
to give practical insight into compliance problems by considering the experiences of a
particular country. de Wright examines compliance mechanisms under the Montreal,
Basel, Rotterdam and Stockholm Conventions — both past and ongoing — integrating
a case study of Russia into the discussion.

Part IV of the Review reflects the interactive nature of the Course. During the Course
negotiation simulation exercises were organized to introduce the participants to the
real-life challenges facing negotiators of international environmental agreements.
Participants were given individual instructions and a hypothetical, sometimes coun-
try-specific negotiating mandate and were guided by international environmental
negotiators in the two simulation exercises. Excerpts from the exercises are reprinted
in this Review.

Gerhard Loibl facilitated an interactive discussion on difficult issues concerning the
relationship between international rules designed to promote trade and rules protec-
tive of the environment. Hannu Braunschweiler gives a scan of the global problems
related to mercury and of international legal measures taken in this regard; and then
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explains the interactive exercise, and how it was run for course participants. Cam
Carruthers provided a simulation exercise for negotiating rules of procedure; the
exercise was based on the real example of PrepCom 1II of the Strategic Approach to
International Chemicals Management (SAICM).
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THE PROBLEM-SOLVING ROLE OF
INTERNATIONAL ENVIRONMENTAL LAW

Tuomas Kuokkanen'

1 Introduction

One of the functions of international law is to solve problems.” This raises the issue
of what problems are. In the environmental context, one would list various envi-
ronmental issues as problems; such as climate change, depletion of the ozone layer,
acidification, and marine pollution. Whilst these surely represent environmental
problems, they are not necessarily legal problems. Indeed, there is a difference be-
tween a legal and an environmental problem. Take, for example, unilateral trade
restrictions which are motivated by environmental reasons. Despite being based on
good environmental intentions; such measures might, from the trade law point of
view, turn out to be problematic and eventually create legal problems. Therefore,
the concept of a problem is not a black and white question; but rather is one to be
determined in a particular context.

A problem is usually understood as an unresolved issue or an obstacle which makes
it difficult to achieve a desired objective.> Following this definition, one can point
out several examples of problems drawn from the field of chemicals: how to solve
the global mercury problem; how to take into account the special needs and cir-
cumstances of developing countries; how to limit adverse effects of chemicals on

! Professor of International Environmental Law, University of Joensuu; Counsellor, Ministry of
the Environment of Finland. The author participates in the Legitimacy of Environmental Gov-
ernance project of the Environment and Law Research Programme financed by the Academy
of Finland. The article is partly based on the work: Tuomas Kuokkanen, International Law and
the Environment: Variations on a Theme, The Erik Castren Institute of International Law and
Human Rights, Vol. 4 (Kluwer Law International, 2002).

2 See Veijo Heiskanen, ‘Death of the Layman: The Legacy of Deconstruction and the Philosophy
of International Law’, XV Finnish Yearbook of International Law (2004) 233-272 at 271.

> Problem may be defined as ‘a matter or situation regarded as unwelcome or harmful and need-
ing to be dealt with and overcome’. See Oxford Dictionary of English (Oxford University Press,
2nd ed. 2005) at 1402.
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marine mammals; how to reconcile environment protection with protection of trade
interests; how to take into account the impacts of chemical and waste regimes on
biodiversity ecosystems; how to reconcile the dangerous effects of the use of DDT
with the need to control malaria; or how to enhance cooperation and coordination
among chemicals-related international instruments. All of these problems require
solutions. In the chemicals field, many steps have already been taken in order to
solve problems. For instance, global and regional chemical and waste instruments;
the regime for protection of the ozone layer; or global governance of chemicals issues
all represent attempts to solve chemical-related problems.

This paper will discuss key problem-solving methods of international law — dispute
settlement, regulations and management — using examples from the chemical field.
While these are all still applicable, they also reflect historical development. Dispute
settlement was topical at a time when environmental problems were rare. It became
widely apparent from the 1960s onwards that environmental regulations were need-
ed against chemical pollution. Later on, a more managerial type of problem-solving
was needed in addition to the regulatory approach. Other articles in this Review deal
with specific problems related to chemical use and problems with specific governance
efforts.

2 Solving problems through dispute settlement: the Trail
Smelter Arbitration

2.1 Settlement by referral to arbitral tribunals

The function of arbitration tribunals in the latter part of 19th century represented a
landmark in the evolution of international law by demonstrating that international
law can have professional, not merely academic or philosophical, value. From arbitra-
tion, international dispute settlement evolved to the Permanent Court of Arbitration,
to the Permanent Court of International Justice and to the International Court of
Justice.

As early environment-related problems were of a sporadic and bilateral nature, it
seemed sufficient to solve them retroactively through dispute® settlement. The ar-
bitration procedure appeared to be a successful method of settlement. One of the
seminal cases of international environmental law relating to adverse effects caused by
chemicals is the 77ail Smelter arbitration between the United States and Canada.

4 John Merrils defines a dispute as follows: ‘A “dispute” is a disagreement about something and
an “international dispute” is a disagreement, typically but not exclusively between States, with
consequences on the international plane.” See John Merrils, “The Means of Dispute Settlement’
in Malcom D. Evans (ed.), International Law (Oxford University Press, 2003) 529-557 at
529-530.
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2.2 The Trail Smelter dispute

The dispute related to a lead and zinc smelter that had began operating in 1896
near the town of Trail in British Columbia, some seven miles from the international
boundary between the United States and Canada.’ The smelting process resulted
in emissions of large quantities of sulphur dioxide fumes through the stacks of the
smelter. In 1916, for example, about 5 000 tons of sulphur was emitted each month.
Because of increased production and the erection of new stacks, emissions of sulphur
dioxide rose at the end of the 1920s. About 300-350 tons of sulphur was emitted
daily in the year 1930. It could be shown that, at least between the years 1925 and
1937, the sulphur dioxide fumes caused damage across the border in the State of
Washington.®

In 1928, as a result of complaints concerning the damage caused by the smelter, the
two governments referred the issue to the International Joint Commission estab-
lished on the basis of the Boundary Convention of 1909.” On 28 February 1931,
the International Joint Commission rendered a unanimous report in which it deter-
mined that an indemnity in the amount of $350 000 would compensate the United
States’ interests up to 1 January 1932. However, the two governments did not accept
the report by the Commission. As the Trail Smelter still continued to cause damage
in the United States side, the two governments signed a compromis on 15 April 1935
submitting the dispute to arbitration.®

2.3 The decision of the tribunal
The tribunal rendered its interim decision on 16 April 1938; and then its final deci-

sion on 11 March 1941.° The determination of compensable damage and the preven-
tion of future damage were the underlying themes of the arbitration.'* The compromis

5 Trail Smelter arbitration, III UN Reports of International Arbitral Awards (UNRIAA) at 1917
and 1945. In 1906, the Consolidated Mining and Smelting Company of Canada, Limited
obtained a charter of incorporation from the Canadian authorities. /bid. at 1945.

¢ Ibid. at 1945.

7 See Article XI of the Treaty between Great Britain and the United States Relating to Boundary
Waters, and Questions Arising between the United States and Canada, Washington, D.C., 11
January 1909, United Nations Legislative Series (UNLS) ST/LEG/SER.B/12 at 260.

 Convention for Settlement of Difficulties Arising from Operation of Smelter at Trail, B.C.,
Ottawa, 15 April 1935, Il UNRIAA 1907-1910. The tribunal consisted of the following three
members: Charles Warren (appointed by the United States), Mr. Robert A.E. Greenshields (ap-
pointed by Canada) and a chairman, Mr. Jan Frans Hostie (appointed by the two governments
jointly).

’ JDecision reported on April 16, 1938, to the Government of the United States of America and
to the Government of the Dominion of Canada under the Convention signed April 15, 1935,
III UNRIAA at 1911-1937; Decision reported on March 11, 1941, to the Government of
the United States of America and to the Government of the Dominion of Canada, under the
Convention signed April 15, 1935, ibid. at 1938-1982.

1 In the first article of the compromis, Canada undertook to pay the sum of $350 000, recom-
mended by the International Joint Commission, as compensation for damage occurring prior
to 1 January 1932. The questions referred to the tribunal were laid down in Article III of the
compromis.
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of 1935 did not include a specific definition of ‘damage’, but merely referred in sev-
eral instances to the phrase ‘damage caused by the Trail Smelter’.

In assessing the amount of the damages, the tribunal relied on the court practice of
the United States. With regard to cleared land used for crops, the tribunal adopted
the measure of damages that the American courts applied in cases concerning the
nuisance of trespass; that is, the amount of reduction in value, of use or rental value
of the land, caused by the emissions.!" Likewise, as regards damage to cleared land
not used for crops, and to all uncleared land other than uncleared land used for
timber, the tribunal adopted the amount of reduction in the value.'” In relation to
uncleared land used for merchantable timber the tribunal noted that, under the lead-
ing American decision, the value of the merchantable timber destroyed is, in general,
deemed to be substantially the equivalent of the reduction in the value of the land."
Furthermore, with regard to damage due to the destruction and impairment of grow-
ing timber, not of merchantable size, the tribunal applied the measure of reduction
in the value of the land itself due to such destruction and impairment.'* Finally, the
tribunal took the lack of reproduction of trees into account to some extent in award-
ing indemnity for damage to uncleared land in use for timber.”” On the basis of the
above-mentioned assessment standards and the evidence in the record, the tribunal
awarded, in its interim award, compensation of US$78 000 in total.'® The tribunal
rejected the rest of the five categories of claims submitted by the United States. In its
final decision, the Court did not amend the compensation amount rendered in the
interim award. Accordingly, Canada was obliged to pay US$78 000.

With regard to the future damage, the tribunal gave a well-known diczum on the
non-harmful use of territory."” Furthermore, the tribunal proposed to establish a
permanent regime to be adopted for the continued operation of the Trail Smelter.
The purpose of this regime was to prevent the occurrence of sulphur dioxide in the at-
mosphere in such amounts, with reference to concentration, duration and frequency,
as would be capable of causing damage in the State of Washington. The tribunal laid
down the maximum permissible hourly emissions of sulphur dioxide, expressed as
tons per hour of sulphur contained. Furthermore, it determined the type and loca-
tion of instruments for recording meteorological conditions and the sulphur dioxide
concentrations. The tribunal also submitted a prescription as regards the height of the
stacks. In addition, the tribunal ordered certain general restrictions and provisions. In

1" See supra note 9, at 1924-1926.

12 JThid. at 1926.

5 Jbid. at 1928.

4 Jhid. at 1929.

5 Jbid. at 1929-1931.

16 Jhid. at 1931.

17 'The tribunal stated: ‘under the principles of international law, as well as of the law of the United
States, no State has the right to use or permit the use of its territory in such a manner as to cause
injury by fumes in or to the territory of another or the properties or persons therein, when the
case is of serious consequence and the injury is established by clear and convincing evidence’.
1bid. at 1965. For discussion, see note 19 below.
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order to give the regime an uninterrupted test, through at least two growing periods
and one non-growing period, the tribunal prescribed a special procedure according
to which the regime could have been amended after 31 December 1942.'

2.4 The importance of the Trail Smelter arbitration

The Trail Smelter arbitration is one of the seminal environmental awards to which
scholars refer.’” The achievement of the case is that it succeeded in settling a substan-
tive environmental dispute. Moreover, the tribunal was also empowered to recom-
mend preventive future measures. In proposing such measures and setting up such
a preventive regime, the tribunal was arguably acting as a kind of environmental
legislator; prescribing obligations through which future damage could be prevented.
As environmental problems became more common after the Second World War, it
was this rule-setting function that began to gain more importance. However, instead
of adopting a practice of asking arbitral tribunals to make recommendations on en-
vironmental regulations and regimes, states began to establish such regulations and
management though international cooperation. As pollution problems increased,
it began to be accepted that states should seek to prevent such problems through
international regulations; rather than by settling them retroactively in bilateral arbi-
tration tribunals.

3  Recourse to international regulations to protect the
environment against chemical pollution

3.1 Increased understanding of the dangers of chemicals

In her seminal environmental book Silent Spring, published in 1962, Rachel Car-
son, warning of the adverse consequences of chemical pesticides, drew an alarming
picture of how the world might come to be in the future.”® Carson’s work and other
environmental cries of distress began to influence public opinion in the 1960s; both
on a national and at the international level. Progressive industrialization and accel-

18 [bid. at 1974-1978.

¥ For discussion see, for example, Arthur K. Kuhn, “The Trail Smelter Arbitration — United States
and Canada’, 32 American Journal of International Law (1938) 785-788; Arthur K. Kuhn, “The
Trail Smelter Arbitration — United States and Canada’, 35 American Journal of International
Law (1941) 665-666; John E. Read, “The Trail Smelter Dispute’, 1 Canadian Yearbook of
International Law (1963) 213-229; Alfred P. Rubin, ‘Pollution by Analogy: The Trail Smelter
Arbitration’, 50 Oregon Law Review (1971) 259-282; Philippe Sands, Principles of International
Environmental Law (2nd ed., Cambridge University Press, 2003) 241-242, 318-319 and
885-886.

2 Rachel Carson, Silent Spring (Houghton Mifflin Company, 1962). Carson wrote, for example,
that: ‘[t]here was a strange silence. The birds, for example — where had they gone? Many people
spoke of them, puzzled and disturbed. The feeding stations in the backyards were deserted. The
few birds seen anywhere were moribund; they trembled violently and could not fly. It was spring
without voices’. 1bid. at 2.
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erated development were causing deterioration in the quality of the environment,*
which deterioration was characterized as ‘pollution’. The relationship between man
and his environment had turned into an environmental crisis. Even though it was
difficult to assess whether an environmental crisis was ‘just around the corner or well
over the horizon’,” it was held that states had a tangible and urgent problem on their
hands. For example, the preamble to the 1972 Stockholm Declaration* reveals that
environmental problems had became so obvious that even at that time they were
regarded as generally observable, stating that:

[w]e see around us growing evidence of man-made harm in many regions of the
earth: dangerous levels of pollution in water, air, earth and living beings.?*

As pollution problems had emerged unexpectedly, states had recourse to environmen-
tal diplomacy to deal with environmental crises. To make a distinction between the
natural and man-made spheres, the concepts of ‘biosphere’ and ‘technosphere” were
introduced.” In order to protect the biosphere, and thereby the human environment,
states deemed it necessary to issue restrictions upon activities in the technosphere
through international regulations. For example, specific emissions standards were
needed to regulate harmful substances and to protect different environment media.
Thereby, environmental regulatory work to protect freshwaters, marine environment,
air and soil against chemical pollution began to develop.

3.2 A Shift to protect environmental elements against chemical pollution

As freshwater pollution problems increased, states recognized that there was a need
to issue regulations to protect hydrological units. The scope of the regulatory ap-
proach was broadened from boundary waters to control watercourses which were
subject to international concern. For example, regulations were issued to protect

2 Report of the United Nations Conference on the Human Environment, Stockholm, 5-16 June
1972, UN Doc. A/CONEFE.48/9 (1972) at 4-5, paras 7-9, where it is suggested that: ‘[tJoday
what has really changed between man and his environment — and this explains much of the
present alarm — is primarily the scale of the physical phenomena caused by human activity.--
Chemical pollution, for example, which in the past was virtually non-existent or affected only
very small sectors, is now notorious for its magnitude’.

2 See the opening statement by Maurice E Strong, Aktstycken utgivna av utrikesdepartementet, Ny
serie 11:25, 165-175 at 167.

% Stockholm Declaration, Report of the United Nations Conference on the Human Environ-
ment, UN Doc. A/CONF/48/14/Rev.1 (1972).

2% See ibid. preamble para. 3.

» While biosphere refers to a thin surface layer surrounding the earth, the concept of techno-
sphere refers to the world of tools and artifacts. For discussion, see Lynton K. Caldwell, 7
Defense of Earth: International Protection of the Biosphere (Indiana University Press, 1972) at
31-52.
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the Mosel,?® the Rhine,”” and the Great Lakes.?® These regulations set specific water
quality objectives or emissions limits, or then alternatively established frameworks
under which specific regulations could be determined. In addition to bilateral ar-
rangements, states have established multilateral regulatory frameworks® to protect
international watercourses. The main purpose of these frameworks has been to ensure
that riparian states enter into bilateral or multilateral arrangements to prevent adverse
transboundary impacts.

A number of international agreements have been concluded to protect the marine
environment against pollution. Because many marine pollution® problems appeared
regional in nature, states focused especially on regional regulations. Global trea-
ties were, however, still needed — on the one hand, to regulate particular activities
such as dumping and pollution from ships; and, on the other hand, to provide an
umbrella for regional and bilateral protection.’! The international preventive action
was structured so as to take into account the main sources of pollution. To this end,
regulations were imposed to prevent, for example, the following causes of pollution:

% Protocol Concerning the Constitution of an International Commission for the Protection of
the Mosel against Pollution, Paris, 20 December 1961, in force July 1962, 940 United Nations
Treaty Series 211.

7 Agreement Concerning the International Commission for the Protection of the Rhine against
Pollution, Berne, 29 April 1963, in force 1 May 1965, 994 United Nations Treaty Series 3;
Convention for the Protection of the Rhine against Chemical Pollution, Bonn, 3 December
1976, in force 1 February 1979, 16 International Legal Materials (1977) at 265.

% Agreement between the United States of America and Canada on Great Lakes Water Quality,
Ottawa, 22 November 1978, available at <http://www.epa.gov/glnpo/glwqa/1978/index.html>
(visited 20 February 2008).

» 'The first regional convention was adopted in 1992 under the auspices of the United Nations
Economic Commission for Europe. In 1997, a global Convention on the Law of the Non-
Navigational Uses of International Watercourses was also adopted under the auspices of the
United Nations. The convention was elaborated by the International Law Commission and was
negotiated in the Sixth Committee of the General-Assembly of the United Nations in 1996 and
1997. See the Report of the Sixth Committee convening as the Working Group of the Whole,
UN Doc. A/51/869 (1997).

30 The concept of ‘marine pollution’ was construed to mean both the action-oriented introduction
of substances or energy into the marine environment; and the effect-oriented adverse impacts
that such introduction has or might have. For discussion, see Kari Hakapid, Marine Pollution in
International Law. Material Obligations and Jurisdiction with Special Reference to the Third United
Nations Conference on the Law of the Sea (Suomalainen Tiedeakatemia, 1981) at 35-40.

3 Environmental issues did not receive much attention in the First United Nations Conference on
the Law of the Sea, convened in 1958. Only a few provisions on the protection of the marine
environment were included in the Convention on the High Seas (Geneva, 29 April 1958, in
force 30 September 1962, 450 United Nations Treaty Series 82) and in the Convention on the
Continental Shelf (Geneva, 29 April 1958, in force 10 June 1964, 499 United Nations Treaty
Series 311). See Arts 24 and 25 of the High Seas Convention, and Arts 5(1) and 5(7) of the
Continental Shelf Convention. The 1958 Convention on the High Seas obliged parties to take
measures to prevent pollution from the discharge of 0il and from the dumping of radio-active
waste. However, during the Third United Nations Conference on the Law of the Sea, environ-
mental issues played an important role. Regulations on the protection and preservation of the
marine environment are laid down in Part XII (Articles 192—237) of 1982 UNCLOS (United
Nations Convention on the Law of the Sea, Montego Bay, 10 December 1982, in force 16
November 1994, 21 International Legal Materials (1982) 1261).
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pollution by dumping;* vessel-based pollution;* air-based pollution;** land-based
pollution;* and pollution from the exploration and exploitation of the sea-bed.*
Furthermore, the approach followed was to attempt to cover the whole range of
preventive actions. Moreover, in order to prevent adverse effects arising from pol-
lution incidents, regulations were laid down to combat such incidents.”” In many
conventions, toxic pollutants were divided into different categories on the basis of
the adverse effects they posed.®®

In similar vein, awareness of the widespread damage that air pollutants were caus-
ing to natural resources and to man-made constructions began to increase in the
1960s and 1970s. The concept of transboundary air pollution® was introduced to
underscore the fact that air pollution was not a local problem, and that air pollutants

32 See, for example, the 1972 Oslo Convention (Convention for the Prevention of Marine Pollu-
tion by Dumping from Ships and Aircraft, Oslo, 15 February 1972, in force 7 April 1974, 11
International Legal Materials (1972) 262); the 1972 London Convention (Convention on the
Prevention of Marine Pollution by Dumping of Wastes and Other Matter, London, 13 Novem-
ber 1972, in force 30 August 1975, 11 International Legal Materials (1972) 1294, <http://www.
londonconvention.org/>); Protocol Concerning Co-operation in Combating Pollution of the
Mediterranean Sea by Oil and Other Harmful Substances in Cases of Emergency, Barcelona,
16 February 1976, in force 12 February 1978, 15 International Legal Materials (1976) 285;
Protocol for the Prevention of Pollution of the South Pacific Region by Dumping, Noumea,
25 November 1986, in force 22 August 1990, 26 International Legal Materials (1987) 65.

% See International Convention for the Prevention of Pollution from Ships, 1973, first signed
2 November 1973, as modified by the Protocol of 1978 relating thereto (MARPOL 73/78),
adopted 17 February 1978. The combined instrument entered into force on 2 October 1983,
12 International Legal Materials (1973) 1319, <http://www.imo.org>.

3 See Article 212 of the 1982 UNCLOS.

% See, for example, the Protocol for the Protection of the Mediterranean Sea against Pollution
from Land-Based Sources, Athens, 17 May 1980, in force 17 June 1983, 19 International Legal
Materials (1980) 869.

3 Pursuant to the 1982 UNCLOS, the so-called ‘Area’, meaning the sea-bed and ocean floor and
subsoil thereof beyond the limits of national jurisdiction, was established. In accordance with
Article 145 of the Convention, the International Sea-Bed Authority should adopt appropriate
rules, regulations and procedures with respect to activities in the Area to ensure effective pro-
tection of the marine environment from harmful effects which may arise from such activities.
Furthermore, in accordance with Paragraph 2 of Article 209, subject to the relevant provision
of Section 3 of Part XII, states should adopt laws and regulations to prevent, reduce and control
pollution of the marine environment from activities in the Area undertaken by vessels, instal-
lations and other devices flying their flag or their registry or operating under their authority.

7 An occassio legis for the protection of the marine environment was the Zorrey Canyon accident
which occurred in the English Channel in 1967. The accident set a process in motion which
led to the adoption of the 1969 International Convention on Civil Liability for Oil Pollution
Damage (Brussels, 29 November 1969, in force 19 June 1975, 973 United Nations Treaty Series
3) and the 1971 International Convention on the Establishment of an International Fund for
Compensation for Oil Pollution Damage (Brussels, 18 December 1971, in force 16 October
1978, 11 International Legal Materials (1972) 284). See, generally, <http://www.imo.org/>.

3% See Marc Pallemaerts, Toxics and Transnational Law. International and European Regulation of
Toxic Substances as Legal Symbolism (Hart Publishing, 2003) at 36.

» See, for example, the Agreement between the Government of the United States of America and
the Government of Canada on Air Quality, Ottawa, 13 March 1991, in force 13 March 1991,
30 International Legal Materials (1991) 678, Article 1(2) (‘--“transboundary air pollution”
means air pollution whose physical origin is situated wholly or in part within the area under
the jurisdiction of one Party and which has adverse effects, other than effects of a global nature,
in the area under the jurisdiction of the other Party’).
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did not respect national boundaries. Countries downwind were most vulnerable to
the adverse effects of transboundary air pollution. For this reason, countries in this
position in particular were pressing for international action.”” Intensive diplomatic
activities finally led, in 1979, to the conclusion of the first multilateral Convention
on transboundary air pollution protection under the auspices of the United Na-
tions Economic Commission for Europe (ECE).*" The fundamental principle of
the Convention is ‘to protect man and his environment against air pollution’.> Air
protection cooperation in the ECE region demonstrates the success of diplomacy in
the resolution of air pollution problems.” Having recourse to environmental diplo-
macy, the ECE states were able quite rapidly to develop a response to a new type of
international problem.

In addition to air and water protection, policy-makers recognized that legal protec-
tion should be extended to cover the third environmental element — soil. In many
countries contaminated sites caused by heavy metals, pesticides and other chemicals
caused new pollution problems. As a legal response, policy-makers elaborated rules
to protect soils and to cover clean-up costs of contaminated sites.* Soil pollution was
regarded, however, mainly as a domestic problem.*

4  The shift to management of chemical risks
4.1 A shift away from a narrow approach

As the regulatory approach eventually proved unable to solve pollution problems,
it was regarded as ineffective and over-optimistic. It was ineffective in the sense that
its proactive approach was mainly a reaction against problems which already existed.
Rather than preventing environmental problems from appearing, states were forced
into a crisis management approach when dealing with pollution problems which had
already arisen. The regulatory approach appeared to be over-optimistic as it assumed
that the emergence of environmental problems could be precluded through interna-

% See Lars Bjorkbom, ‘Resolution of Environmental Problems: the Use of Diplomacy’, in John
E. Carroll (ed.), International Environmental Diplomacy (Cambridge University Press, 1988),
123-137 at 127.

# Convention on Long-Range Transboundary Air Pollution, Geneva, November 13 1979, in
force 16 March 1983, 18 International Legal Materials (1979) 1442, <http://www.unece.org/
env/lrtap/> (hereinafter LRTAP Convention).

2 Jbid. Art. 2.

% See Johan Sliggers and Willem Kakabeeke (ed.), Cleaning the Air. 25 years of the Convention on
Long-range Transboundary Air Pollution (United Nations Publications, 2004).

# See, for example, Council of Europe, European Soil Charter, Res. (72)19, 30 May 1972. In
the 1993 Lugano Convention, a provision was adopted to allow for compensation for loss or
damage by soil contamination. See Convention on Civil Liability for Damage Resulting from
Activities Dangerous to the Environment, Lugano, 21 June 1993, 32 International Legal Ma-
terials (1993) 1230. The Convention is not in force.

4 See Alexandre Kiss and Dinah Shelton, nternational Environmental Law, (2nd ed. Transna-
tional Publisher, 2000) at 387-392.
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tional regulations. Thereafter, it was pointed out that environmental policy should be
complemented by a ‘forecast and prevent” approach ‘to ensure timely intervention’;*
so that potential environmental problems could be identified at an earlier stage and
managed before they reached crisis proportions.

At the end of the 1970s and the beginning of the 1980s, it was gradually acknowl-
edged that protection of the environment had, until then, focused too narrowly
on environmental effects; rather than on the primary causes of those effects.”” The
purpose of the proactive method was, as André Nollkaemper notes, to move from
‘end-of-pipe’ solutions to a prescription of processes and clean production methods
which prevented harmful effects from occurring in the first place.”® To that end, the
criteria ‘Best Environmental Technology’ and ‘Best Environmental Practices” were
set by policy-makers for pollution sources. These criteria were based on dynamic
techniques rather than unified solutions. Along with shifting the focus from effects
to sources, the protection of environmental elements, that is air, water and soil, ap-
peared insufficient. Moreover, it was recognized that, in fact, pollution sources often
affected several environmental media; and that, therefore, it was more appropriate
to consider impacts on the environment as a whole,” rather than focusing on each

% See Conclusions of the Siena Forum on International Law of the Environment, reprinted in
1 Yearbook of International Environmental Law (1990) 696703 at 697; and the 1982 World
Charter for Nature, available at <http://www.un.org/documents/ga/res/37/a37r007 .htm> (vis-
ited 21 February 2008), paragraph 19, where it is stated that ‘[t]he status of natural processes,
ecosystems and species shall be closely monitored to enable early detection of degradation or
threat, ensure timely intervention and facilitate the evaluation of conservation policies and
methods’.

7 'The European Community, in recognizing the insufficiency of this approach, pointed out that
environmental problems ought to be addressed ‘not so much as problems, but as symptoms
of mismanagement and abuse’. See Resolution of the Council and the Representatives of the
Governments of the Member States, Meeting within the Council of 1 February 1993 on a
Community Programme of Policy and Action in Relation to the Environment and Sustainable
Development (93/C 138/01) (EC'’s fifth Environmental Programme) para. 17, OJ 1993 No.
C138, 17 May 1993.

% André Nollkaemper, 7he Legal Regime for Transboundary Water Pollution: between Discretion
and Constraint, (Kluwer, 1993) 128. See also David Freestone and Ellen Hay, ‘Origins and
Development of the Precautionary Principle’ in David Freestone and Ellen Hay (ed.), Zmple-
menting the Precautionary Principle: Challenges and Opportunities (Kluwer Law International,
1996), 3—15 at 13, where it is stated that: ‘[t]he first element implies a shift of focus away from
trying to determine the level of pollution which the environment can assimilate to technolo-
gies which will eliminate or at least reduce the input of pollutants to the environment. A shift
away from policies based on “dilute and disperse” towards policies based on “minimization
and containment” of substances harmful to the environment’. See also World Commission on
Environment and Development, Our Common Future (Oxford University Press, 1987) at 311,
where it is said that ‘[tJoday, the sources of [the] effects must be tackled’. See also the Conven-
tion on the Ban of the Import into Africa and the Control of Transboundary Movement and
Management of Hazardous Wastes within Africa, Bamako, 29 January 1991, in force 22 April
1998, 30 International Legal Materials (1991) 773, Article 4(3f), where the obligation is laid
down that ‘[t]he Parties sﬁall co-operate with each other in taking the appropriate measures
to implement the precautionary principle to pollution prevention through the application of
clean production methods, rather than the pursuit of a permissible emissions approach based
on assimilative capacity assumptions’.

# See the OECD Council Recommendation on Integrated Pollution prevention and Control, 31

January 1991, OECD Doc. C(90)164/FINAL, Preamble.
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environmental element separately. Environmental policy-makers thus adopted a dy-
namic approach to environmental media.

4.2 New concern for new problems: the ‘precautionary principle’ emerges

While states were still suffering from traditional pollution problems, new types of
environmental concerns had emerged. Attention was drawn to ‘mega-risks’; such as
depletion of the ozone layer, and climate change involving potential adverse affects for
all states. To distinguish between these new environmental problems and traditional
pollution problems, the new problems were called ‘second generation environmen-
tal problems’.”® Even though pollution prevention and control were integrated and
efforts were made to extend these to the sources of pollution; the approach proved
nonetheless insufficient for controlling new environmental threats such as acidifica-
tion, depletion of the ozone layer, climate change, desertification, deforestation,
eutrophication, and the loss of biodiversity. For example, it was considered inaccurate
to characterize depletion of the ozone layer and climate change’! as merely being air
pollution problems subject to normal provisions for air protection.*?

Having shifted their focus from reaction to anticipation and from effects to sources;
environmental policy-makers began to deal not only with actual, but also with poten-
tial, problems. The distinction between an ‘environmental problem’ and an ‘environ-
mental risk’ was drawn; by noting that whilst an environmental problem is a concrete
extant problem, an environmental risk represents only a potential problem that has
not yet fully materialized. Having decided to take action against environmental
threats before they turned into crises; environmental policy-makers were forced to
confront, however, the difficulty of scientific uncertainty. Because environmental
threats were neither observable nor scientifically certain; it was, in fact, not possible

0 See Andronico A. Adede, International Environmental Law Digest. Instruments for International
Responses to Problems of Environment and Development 1972—1992 (Elsevier, 1993) at 3.

51 See the 1985 Vienna Convention (Convention on the Protection of the Ozone Layer, Vienna,
22 March 1985, in force 22 September 1988, 26 International Legal Materials (1985) 1529),
Article 1(2), where --“Adverse effects” means changes in the physical environment or biota, in-
cluding changes in climate, which have significant deleterious effects on human health or on the
composition, resilience and productivity of natural and managed ecosystems, or on materials
useful to mankind’; and the 1992 United Nations Framework Convention on Climate Change
(New York, 9 May 1992, in force 21 March 1994, 31 International Legal Materials (1992) 849,
<http://unfecc.int>), Article 1(1), where it is stated that ‘--“Adverse effects of climate change”
means changes in the physical environment or biota resulting from change which have signifi-
cant deleterious effects on the composition, resilience or productivity of natural and managed
ecosystems or on the operation of socio-economic systems or on human health and welfare’.

2 For example, Alan E. Boyle notes that ‘the use of “pollution” [was] inappropriate to climate
change and ozone depletion and that an analogy between atmosphere and airspace was quite
inappropriate because the atmosphere is “a dynamic airmass”--". See Alan E. Boyle, ‘Interna-
tional Law and the Protection of the Global Atmosphere: Concepts, Categories and Principles’
in Robin Churchill and David Freestone (eds), International Law and Global Climate Change
(Graham & Trotman/Martinus Nijhoff, 1991) 7-19 at 11 and 8.
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to have a unified scientific consensus to predict future developments of the various
potentially adverse ecological processes.*

Policy-makers concluded that it was for them to decide whether the risks required
policy action, without waiting for firm scientific evidence. From this, the ‘precaution-
ary principle’ was construed, meaning that lack of scientific information should not
be used as a reason to postpone taking environmental policy measures. By referring
to the precautionary principle, environmental policy-makers were able to avoid the
problem of uncertain scientific evidence; and to determine that it was, at any rate,
appropriate from a policy point of view to take preventive action. The precautionary
principle was introduced at the beginning of the 1980s in connection with the pro-
tection of the North Sea;* whereafter the precautionary approach gradually began
to take root also in other fora, and it was adopted as a guiding approach in several
environmental instruments and agreements.”

4.3 'The move to management of environmental problems

Recognition of the complexity of environmental problems resulted in the view that
environmental threats could not be solved ‘in the accustomed way — if ever at all’;
and that it was necessary to switch the rhetoric, as Helga Nowotny puts it, ‘from
solving problems to managing them’.”® Those supporting the new managerial ap-

% See Bo R. Déos, ‘Environmental Issues Requiring International Action’ in Winfried Lang,
Hanspeter Neuhold and Karl Zemanek (eds), Environmental Protection and International Law,
(Graham & Trotman/Martinus Nijhoff, 1991) 1-54 at 8; where it is observed that: ‘[t]he first
observational indications that an environmental problem is emerging, which could have severe
consequences, attracts very effectively the attention of the scientific community. Attempts are
made to obtain the data required and to model the physical, chemical, and biological processes
involved, and thereby make it possible to predict the future development.-- No doubt, there
always exist different opinions about the validity of the assumption made and the magnitude of
these uncertainties and even about the practical value of these predictions. A unified scientific
consensus is not likely to be expected’.

54 See Peter Ehlers, “The History of the International North Sea Conferences’ in David Freestone
and Ton Ijlstra (eds), 7he North Sea: Perspectives on Regional Environmental Co-operation (Gra-
ham & Trotman/Martinus, 1990) 3—14 at 5. See Declaration of the International Conference
on the Protection of the North Sea, Bremen, 1 November 1984, para. A 6 and 7, reproduced
in Freestone and jlstra (eds), 7he North Sea, 64-89 at 64.

5 See, for example, Principle 15 of the 1992 Rio Declaration on Environment and Development
(UN Declaration on Environment and Development, Rio de Janeiro, 14 June 1992, UN DOc.
A/CONE151/5/Rev.1 (1992), 31 ILM (1992) p. 876); and Art. 3(3) of the United Nations
Framework Convention on Climate Change.

¢ Helga Nowotny, ‘A New Branch of Science” in Harvey Brooks and Chester L. Cooper (eds),
Science for Public Policy (Pergamon Press, 1987) at 71; where it is stated that: ‘[t]he development
of the managerial conception occurred gradually and on several levels. At the height of envi-
ronmental concerns, when the limits of growth and exploitation of natural resources became a
newly perceived part of reality, resources were suddenly seen to be finite — to be managed for
the interest of all. When technologies were threatening to get out of hand and in urgent need
of new kinds of control, we started to speak of managing them. When it became clear that
the new problems created through scientific-technological interventions, with their unknown,
unintended, yet potentially harmful effects, could not be solved in the accustomed way — if ever
at all — we switched in our rhetoric from solving problems to managing them’. Furthermore,
the following statement by the World Commission on Environment and Development in
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proach recognized that it was necessary to expand anticipatory and precautionary
measures, more comprehensively to control activities and substances involving many
unexplored environmental risks. In order to manage such activities and substances
in an environmentally sound manner, environmental management began to focus
on the development of waste management; nuclear safety; chemical management;
transportation of hazardous substances; and safety of the working environment and
liability arrangements. To this end, various risk assessments, registration and classi-
fication standards, safety practices, and other management methods were developed
to control activities.”

5  The emergence of environmental regimes
5.1 The establishment of regimes as frameworks

Having shifted focus from the protection of environmental elements to the manage-
ment of dynamic ecological processes; those involved in environmental manage-
ment needed to confront the problem of how, in fact, to exercise such management.
Because there were no concrete problems to be regulated yet, it was inappropriate
to have recourse to the modern regulatory approach. Nor did the general principles
provide guidance on how to manage such processes. In these circumstances, it was
decided first to establish appropriate regimes as frameworks under which specific
regulations could then be elaborated through co-operation between policy and sci-
ence.”®

Between the 1970s and 1990s a number of international environmental agreements
were concluded whereby international environmental bodies were established. These
environmental bodies or regimes began to develop alongside with pollution control;
because a flexible framework approach, that would allow further developments and
adjustments on a dynamic basis, appeared more appropriate. This was done either
through new and separate protocols; or by amending, in a simplified procedure, an-
nexes of the conventions. Using flexible amendment mechanisms such as the opting-
out procedure, parties to those agreements have regularly amended conventions;

1987 reflects the changed paradigm: ‘[t]his new reality, from which there is no escape, must be
recognized — and managed’. See World Commission on Environment and Development, Our
Common Future, supra note 58, at 1.

7 See, for example, David A. Wirth, ‘Hazardous Substances and Activities’ in Daniel Bodansky,
Jutta Brunnée and Ellen Hay (eds), 7he Oxford Handbook of International Environmental Law
(Oxford University Press, 2007) 394-422.

58 See Peter M. Haas, ‘Introduction: Epistemic Communities and Mediterranean Pollution Con-
trol’, 43 International Organization (1992) 1-35; Thomas Gehring, ‘International Environmen-
tal Regimes: Dynamic Sectoral Legal Regimes’, 1 Yearbook of International Environmental Law

(1990) 35-56.
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and, in particular, their annexes. In the chemicals field, the Basel,”” Rotterdam® and
Stockholm® Conventions were established as the main global chemicals regimes.

5.2 The evolution of environmental regimes

Environmental regimes began to develop dynamically. In pursuit of their ultimate
goals, environmental regimes began to be designed with step-by-step interim objec-
tives, usually through separate protocols or annexes. The control of transboundary
air pollution under the auspices of the United Nations Economic Commission for
Europe provides a further example of regime building. The 1979 Convention on
Long-range Transboundary Air Pollution was established as a framework within
which Parties can identify concerns posed by transboundary air pollution; and can
elaborate protocols on specific substances. To this end, parties began to develop
further the monitoring® of air pollutants and the assessment of their effects. Spe-
cific protocols were adopted® in order to control various adverse processes such as

» Convention on the Control of Transboundary Movements of Hazardous Wastes and their
Disposal, Basel, 22 March 1989, in force 5 May 1992, 28 International Legal Materials (1989)
657, <http://www.basel.int> (hereinafter 1989 Basel Convention).

* Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and
Pesticides in International Trade, Rotterdam, 11 September, 1998, in force 24 February, 38
International Legal Materials (1999) 1, <http://www.pic.int> (hereinafter 1998 Rotterdam
Convention).

¢t Convention on Persistent Organic Pollutants, Stockholm, 22 May 2001, in force 17 May
2004, 40 International Legal Materials (2001) 532, <http://www.pops.int> (hereinafter 2001
Stockholm Convention).

62 In order to monitor emissions of air pollutants and their environmental effects, the Co-operative
Programme for Monitoring and Evaluation of the Long-range Transmission of Air Pollutants
in Europe (EMEP) was established in 1977, see, <http://www.emep.int/>.

6 As a first step, parties agreed in 1985 to reduce sulphur emissions by 30 per cent; and in 1988
to freeze nitrogen emissions. See the Helsinki 1985 Sulphur Protocol (Protocol to the 1979
Convention on Long-Range Transboundary Air Pollution on the Reduction of Sulphur Emis-
sions or Their Transboundary Fluxes by at Least 30 per Cent, Helsinki, July 8, 1985, in force
2 September 1987, 27 International Legal Materials (1988) 707) and the 1988 Sofia Protocol

(Protocol Concerning the Control of Emissions of Nitrogen Oxides or Their Transboundary
Fluxes, Sofia, 31 October 1988, in force 14 February 1991, 28 International Legal Materials
(1988) 214). Along with increased scientific knowledge, it was recognized that, instead of simi-
lar flat rate reductions of sulphur, the acidification risk could be better managed through a more
scientific approach which included the concept of critical loads. To this end, a new protocol on
Further Reduction of Sulphur Emissions was adopted in 1994 (Protocol on Further Reduc-
tion of Sulphur Emissions, Oslo, 14 June 1994, in force 5 August 1998, 33 International Legal
Materials (1994) 1540). Once critical loads for sulphur were set, individual reduction targets
were set, country by country, in order to close the gap of actual inputs and critical loads. The
individual emission ceilings in annex II were calculated on the basis of achieving a 60% cap clo-
sure between critical loads and actual inputs. Referring to increased scientific input, Churchill,
Kiitting and Warren have called the new protocol ‘a scientifically engineered solution’. See R.
R. Churchill, G. Kiittling and L.M. Warren, “The 1994 UN ECE Sulphur Protocol’ 7 Journal of
Environmental Law (1995) 169-197 at 183 and 194. Subsequently, the Executive Body decided
to elaborate a new protocol on nitrogen oxides and related substances by further developing
the science-based approach. The new protocol is based on the multi-pollutant and multi-effect
critical load approaches. This means that, in the same protocol, parties control emissions of
sulphur, nitrogen compounds and volatile organic compounds (VOCs); in order to manage,
at the same time, acidification, eutrophication and tropospheric ozone (see the Protocol to
the 1979 Convention on Long-range Transboundary Air Pollution to Abate Acidification,

=N

16



Tuomas KUOKKANEN

acidification;* eutrophication; photochemical oxidant creation;* and bioaccumula-
tion.*® Another good example is the dynamic and effective work done by the Parties
under the Montreal Protocol® in order to control substances that deplete the ozone
layer.

Environmental governance®® began to develop as a result of new types of managerial
techniques to manage ecological processes. Instead of dealing with environmental
matters in one single organization, a number of environmental bodies or policy-
frameworks were established. Usually, institutional arrangements for a multilateral
environmental agreement comprise a meeting of the parties, a secretariat, and one
or more specialist subsidiary bodies.®” In order to distinguish them from treaties or
organizations,”” these bodies or arrangements are usually characterized by referring
to them as ‘regimes’.

The elaboration of substantive regulations was, therefore, referred to within the con-
text of established regimes. Taking note of this development, Peter M. Haas de-
scribes regimes as being learning processes instead of being ‘simply static summaries
of rules and norms’.”" In the same vein, Sjostedt, Spector and Zartman note that a
post-agreement negotiation process involves ‘a continual process of management,
monitoring, adjustment, and continued negotiation as the effects of the negotiated
provisions are fed back to enhance policy learning.”?

Eutrophication and Ground-Level Ozone, Gothenburg, 30 November 1999, in force 17 May
2005, UNECE Doc. EB.AIR/1999).

¢ 1985 Helsinki Protocol; 1988 Sofia Protocol; and 1994 Oslo Protocol.

& Protocol concerning the Control of Emissions of Volatile Organic Compounds or their Trans-

boundary Fluxes, Geneva, 18 November 1991, in force 29 September 1997, 31 International

Legal Materials (1992) 568.

Protocol to the 1979 Convention on Long-range Transboundary Air Pollution on Heavy Met-

als, Aarhus, 24 June 1998, in force 29 December 2003, UN Doc. EB.AIR/1998/1; Protocol

to the 1979 Convention on Long-range Transboundary Air Pollution on Persistent Organic

Pollutants, Aarhus, 24 June 1998, in force 23 October 2003, UNECE Doc. EB.AIR/1998/2.

& Montreal Protocol on Substances that Deplete the Ozone Layer, Montreal, 16 September
1987, in force 1 January 1989, 26 International Legal Materials (1987) 154 (hereinafter 1987
Montreal Protocol).

& See Our Global Neighbourhood, Report of the Commission on Global Governance (Oxford
University Press, 1995) 2, where it is stated that ‘[g]overnance is the sum of the many ways
individuals and institutions, public and private, manage their common affairs. It is a continuing
process through which conflicting or diverse interests may be accommodated and co-operative
action may be taken.’

® See Robin R. Churchill and Geir Ulfstein, ‘Autonomous Institutional Arrangements in Mul-
tilateral Environmental Agreements: A Little-Noticed Phenomenon in International Law’, 94
American Journal of International Law (2000) 623-659 at 623.

70 See Martin List and Volker Rittberger, ‘Regime Theory and International Environmental Man-
agement’ in Andrew Hurrel and Benedict Kingsbury (eds), 7he International Politics of the
Environment. Actors, Interests, and Institutions (Clarendon Press, 1992) 85—-109 at 90.

7' Peter M. Haas, ‘Do Regimes Matter? Epistemic Communities and Mediterranean Pollution
Control’, 43 International Organization (1989) 377-403 at 377, where he states that ‘[r]egimes
are not simply static summaries of rules and norms; they may also serve as important vehicles
for international learning that produce convergent state policies’.

72 Gunnar Sjostedt, Bertram I. Spector and I. William Zartman, ‘Looking Ahead” in Bertram 1.
Spector, Gunnar Sjostedt and I. William Zartman (eds), Negoriating International Regimes. Les-
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The purpose of regime building was to establish dynamic processes and frameworks
under which normative regulations and scientific expertise could develop in syn-
chronism. Technical expertise was integrated with regimes to allow further develop-
ment more effectively.”® This ‘in-house’ scientific advice by the subsidiary bodies
was needed, as Jacob Werksman notes, ‘[i]n order to assist parties to make complex
trade-offs between scientific uncertainties and political judgements’.”* This allowed
for the partnership between science and policy-making to begin to develop a close
relationship. In addition, the roles of non-state actors began to increase in signifi-
cance within environmental regimes. It was found that individual citizens, non-
governmental organizations and the private sector can make valuable contributions
to the management of such regimes; and that it was necessary to broaden environ-

mental governance from governance by states only, toward better encompassment
of other stakeholders.”

5.3 Regimes become more important

As technical expertise became more firmly internalized within the environmental
regimes; traditional diplomacy and politics began to lose their former pre-eminence.
Through the partnership between policy and science, regimes were created on a long-
term basis to manage existing and potential problems. Various new techniques were
also developed within the regimes. In particular, the administrative side of the envi-
ronmental regimes was strengthened in order to manage day-to-day problems.”®

Even though regimes were established on a more or less permanent basis, the purpose
appeared nevertheless to be that they would be reviewed regularly; and would be
subject to revision according to current scientific knowledge. Furthermore, techni-
cal expertise began to draw the policy-makers™ attention to completely new areas
which required regime building. Moreover, it was recognized that many ecological
problems were interlinked; and that it was also necessary to strive to find synergies
between different regimes managing those problems, and to strengthen international
environmental governance ‘to effectively address wide-ranging environmental threats
in a globalizing world’.””

sons Learned from the United Nations Conference on Environment and Development (UNCED)
(Graham & Trotman/Martinus Nijhoff, 1994) 233-249 at 241.

73 Gehring, ‘International Environmental Regimes’, supra note 58, at 38.

74 Jacob Werksman, ‘The Conference of Parties to Environmental Treaties” in Jacob Werksman
(ed.), Greening International Institutions (Earthscan, London, 1996) 55-68 at 58.

75 See Thilo Marauhn, *Changing Role of the State’ in Bodansky et al. (eds), 7he Oxford Handbook
of International Environmental Law, supra note 57, at 727-748.

76 See Christian Tietje, “The Changing Legal Structure of International Treaties as an Aspect of an
Emerging Global Governance Architecture’, 42 German Yearbook of International Law (1999)
26-55.

77 See the Malmé Ministerial Declaration, adopted by the First Global Ministerial Environment
Forum, Sixth Special Session of the Governing Council of the United Nations Environmen-
tal Programme, 31 May 2000, available at <http://www.unep.org/malmo/malmo_ministerial.
htm> (visited 21 February 2008), para. 24.
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6 Conclusions

Environmental and legal problems require solutions. In the present paper, three broad
problem-solving methods of international environmental law have been discussed
— dispute settlement, the regulatory approach, and management. They represent dif-
ferent methods or tools for dealing with various problems. Currently, regulatory and
management approaches dominate problem solving. Moreover, in many instances
they are interlinked. For example, a particular chemical regime might include both
regulatory and management elements. However, even though regulatory and man-
agement approaches do currently dominate international thinking, the relevance of
dispute settlement has not faded away. Indeed, there may be many instances where
states will rely on dispute settlement procedures to solve their disputes.”

The functionality of problem-solving tools depends on the specific context. While it
is important to seek to develop new, or to apply existing, methods; it is equally im-
portant to assess whether such methods work effectively or whether they are merely
symbolic.” On the basis of such reviews, one should, if necessary, adjust existing
problem-solving methods, and consider developing further methods.

Even though international environmental law has been able to provide tools to solve
or manage problems, this does not mean that all problems have been or will be
solved. Rather, environmental regulators and managers appear to have a Sisyphean
task — once some problems have been dealt with, new problems have meanwhile
emerged. Many agreed solutions, for example, have fallen short in addressing ad-
equately the problems in question. In some instances, a problem has been identified
but states have not been able to agree whether to use hard or soft measures to tackle
the problem. In other instances, specific rules have represented unhelpful fragmenta-
tion from previously set ones. While some regimes do represent clear success stories,
other regimes have turned out to be ineffective. For environmental regulators and
policy-makers all these issues form new problems which ask for new answers or
solutions.

78 See, for example, the pending dispute between Argentine and Uruguay in the International
Court of Justice on the matter of a pulp mill at Fray Bentos on the River Uruguay. For further
information, see <http://www.icj-cij.org>.

7 See Pallemaerts, Toxics and Transnational Law, supra note 38, at 701-727.
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THe PrinciPLE OF CoMMON But
DIFFERENTIATED RESPONSIBILITY
IN MULTILATERAL ENVIRONMENTAL
AGREEMENTS

Tuula Kolari’

1 Introduction to common but differentiated responsibility

In general, relations and cooperation between states are based on the principle of
sovereign or judicial equality. This includes, inter alia, the principle of reciprocity and
similar rights and obligations for states.” Increasingly often, however, this is perceived
as overlooking the situation of the more disadvantaged parties and leading sometimes
to substantively unjust outcomes. Therefore, some agreed criteria for differentia-
tion are needed. Indeed, according to one definition, differential treatment refers to
‘instances where, because of pervasive differences or inequalities among states, the
principle of sovereign equality is sidelined to accommodate extraneous factors, such
as divergences in levels of economic development or unequal capacities to tackle
a given problem’.? In other words, differentiation of rights and obligations takes
into account extra-legal differences amongst parties. It makes room for substantive
equity in international environmental regimes; compromising over requirements of
reciprocity, but achieving other values that count for treaty parties.

The principle of common but differentiated responsibility (CBDR) is often said
to be about incorporating justice and fairness into the obligations of international
environmental agreements.? Transboundary and global environmental problems re-

Lic.Sc.(Admin), University of Joensuu; LL.M, London School of Economics and Political Science; re-
searcher and PhD candidate, University of Joensuu.

See Declaration on Principles of International Law Concerning Friendly Relations and Co-operation
Among States in Accordance with the Charter of the United Nations, UNGA Res. 2625 (1970).

*  Philippe Cullet, Differential Treatment in International Environmental Law (Ashgate, 2003) at 15.

See generally, for example, ibid. and Lavanya Rajamani, Differential Treatment in International Environ-
mental Law (Oxford University Press, 2000).
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quire strong action from all members of the international society; and, subsequently,
much needed multilateral treaty arrangements become increasingly demanding for
all states. In these circumstances, broad participation within the international society
is needed but, at the same time, claims for fairness considerations and differentiation
in commitments are increasingly presented, especially by the developing world.®

The principle of common but differentiated responsibility as applied to international
environmental treaties has two elements: firstly, it entitles, or possibly even requires,
all concerned states to participate in international response measures aimed at ad-
dressing environmental problems. Secondly, and furthermore, it leads to the adop-
tion and implementation of different commitments for states; taking into account
their diverse situations, their circumstances and capacities, their historical contribu-
tions to a problem, and their future development needs.

The first dimension of the principle of CBDR is that it lays down a requirement for
all parties in the international society to participate, and to do their share in the ef-
forts to ameliorate global environmental problems. The word ‘common’ in the prin-
ciple has been interpreted to indicate that certain risks affect and are affected by every
nation in the world.® In the same vein, active participation is needed in all parts of the
world, since many environmental problems do not stop at country boundaries and
are expected only to become more severe with time. From this, corresponding com-
mon responsibility arises as an integral part of the CBDR principle. The second di-
mension of differentiation of commitments or obligations involves a direct response
to country differences in face of the anticipated effects of environmental degradation
and the capacity to take action at the national level. Young has summarized the cen-
tral thrust of the principle of common but differentiated responsibility aptly: it is ‘to
couple an acknowledgement that everyone bears some responsibility for coping with
large-scale environmental problems with a recognition of the fact that some members
of international society are much better situated than others to provide the resources
needed to address these problems’.” Common and differentiated responsibilities must
be thought of in unison, not as one element without the other.

Differential treatment applies mechanisms and allows for deviations from general
state obligations to favour least advantaged countries; usually, but not exclusively, this

See generally e.g. Duncan French, ‘Developing States and International Environmental Law: The Im-
portance of Differentiated Responsibilities’, 49 International and Comparative Law Quarterly (2000)
35-60; and Joyeeta Gupta, ‘International Law and Climate Change: The Challenges Facing Developing
Countries, 16 Yearbook of International Environmental Law (2005) 119-153.

Christopher D. Stone, ‘Common but Differentiated Responsibilities in International Law’, 98 American
Journal of International Law (2004) 276-301 at 276.

Oran R. Young, ‘Environmental Ethics in International Society’ in Jean-Marc Coicaud and Daniel Warner
(eds), Ethics and International Affairs: Extent and Limits (United Nations University Press, 2001) 161-193
at 169. In a way, the CBDR works the same way as a progressive tax system where people with a higher
income level are required to pay more than lower-income citizens.
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is equated with developing countries.® In practice, CBDR is realized by giving states
different obligations and/or assistance in the implementation of an international
environmental agreement (MEA). Differentiation can have, therefore, two dimen-
sions: allocation of rights or obligations and redistribution of resources.” Differenti-
ated obligations mean that treaty commitments may be formulated as being less
demanding for a certain group of parties (or even excluding them completely from
binding obligations to take action). Other possible implications are that states might
be granted longer implementation periods with their commitments; exceptions and
reservations may be used; or a treaty may create specific mechanisms to account for
the different national situations in the participating countries. In other words, state
burdens are differentiated according to certain criteria. This arguably indicates an
international response to concerns over the legitimacy, equity and effectiveness of
international environmental regimes.

Redistribution of resources is another way of differentiating within international
environmental agreements. It is based on assistance that is given to less developed,
or to especially vulnerable, states; with the aim being to alter incentives, to build the
capacity to promote environmental concern, and to take action. Resource redistri-
bution can mainly be realized by allocation of financial assistance and by transfer of
technology. Making provision for such measures helps to gain support for an inter-
national regime and to contribute to its environmental effectiveness. Consequently,
differential treatment does not only seek to achieve justice and substantive equity;
but also to achieve more effective implementation of international environmental
agreements.

Although the principle of common but differentiated responsibility is nowadays
commonly invoked and applied in negotiations toward multilateral environmental
agreements, it usually comes with some serious problems and difficulties for parties.
Perhaps most importantly, it must be acknowledged that the principle does not have
a strictly fixed content or clear legal status; rather, it is plagued with controversies.'

8 'This paper uses, perhaps quite simplistically, the division between industrial and developing countries. The

author recognizes that the division is over-generalized but uses it while lacking a better way to discuss the
current issue on a general level. Moreover, the North—-South divide is quite visible and frequently referred
to in the multilateral negotiation positions of countries especially in the environmental and developmental
fields.

It has been posited that differentiation can lead to an undesirable ‘double burden’ for developed countries
in the name of equity. This arguably happened in the context of the global climate change regime, where
developed nations are not only subjected to more stringent standards but they must also significantly con-
tribute to the reduction of greenhouse gas emissions in developing nations. Michael Weisslitz, ‘Rethinking
the Equitable Principle of Common but Differentiated Responsibility: Differential Versus Absolute Norms
of Compliance and Contribution in the Global Climate Change Context’, 13 Colorado Journal of Interna-
tional Environmental Law & Policy (2002) 473-509 at 483. See also Henry Shue, “The Unavoidability of
Justice’ in Andrew Hurrell and Benedict Kingsbury, 7he International Politics of the Environment (Oxford
University Press, 1992) 373-397 at 378.

Open questions include, for instance, whether the CBDR principle is only morally binding on states; to
what extent it allows developing countries to be exempted from strict limitations on their emissions; and
on which basis countries are categorized for differential treatment.
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Nevertheless, the CBDR principle represents an effort to respond to concerns as to
the legitimacy, equity and effectiveness of international environmental regimes. It has
the function of trying to reconcile tension between the need for universalism in tak-
ing action to combat global environmental problems on one hand; and, on the other,
the need to be sensitive to individual countries’ special and relevant circumstances.

2 Development of the CBDR principle
2.1 The common heritage of humankind

Although originally developed to deal with global commons issues, such as the use
of deep seabed resources or the utilization of outer space,'" the concept of common
heritage of humankind has subsequently adapted to include perspectives on states’
historical contributions to international environmental degradation; and has incor-
porated fairness and justice elements to be taken into account when devising relevant
legal commitments. The common heritage concept is, in a way, based on a principle
of solidarity; of fair sharing both of the efforts to protect a resource and the enjoy-
ment of the accruing benefits.

The concept of common but differentiated responsibility can arguably be regarded
as having evolved from the notion of common heritage of humankind. Simply put,
the CBDR has developed as an answer to the voices (mainly coming from the de-
veloping world) demanding fairer rules to international environmental cooperation
and governance. The ‘common’ element of the CBDR derives from the concept of
humankind’s common heritage whereas the differentiation of responsibilities is of
later origin. The common heritage concept may be seen both as providing a justifica-
tion and as laying down a responsibility for the international community to protect
a common resource. It reflects states’ common interest and concern to take joint
action.

2.2 The New International Economic Order
The more precise origins of the principle of common but differentiated responsibili-

ties can be traced back to the 1960s and 1970s, when developing countries voiced
their concerns in the area of international law of development,'? especially in connec-

Within these contexts, the concept of the common heritage of humankind was mainly used when the
international community was deciding upon the utilization of natural resources i.e. in a benefit-sharing
context rather than in devising international burden-sharing schemes.

Rajamani presents international law for development as a basis for the NIEO movement and the CBDR
later on. See Rajamani, Differential Treatment in International Environmental Law, supra note 4, at 14-17.
See also Maurice Flory, ‘Adapting International Law to the Development of the Third World’, 26 Journal
of African Law (1982) 12-20.
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tion with the proposed New International Economic Order (NIEO)." In short, the
South demanded more equitable sharing of the resources and wealth of the world,
i.e. fairer rules to international (development) law. Restitution for past and present
exploitation and other injustices was definitely the major motive of developing coun-
tries in demanding reform of the international system. Furthermore, it was broadly
considered in the developing world that the existing international economic order
disregarded the special problems and concerns of developing countries. Finally, argu-
ments of basic needs and responsibility were popular: it was posited that all peoples
have a right to the satisfaction of their basic needs; and that those that are able to do
so have the responsibility to help others.

The NIEO movement resulted in the creation of several documents within the
United Nations; but these were never legally of a binding nature, and failed to cre-
ate significant reform in the international system. Despite this failure, seeds were
planted for the future. For instance, the ideas and concepts laid down in the 1970
International Development Strategy' can well be seen as one of the predecessors
for the common but differentiated responsibility adopted later in the international
environmental context.

Notwithstanding the modest final outcome, the NIEO process can be regarded
as significant in the evolution of international environmental law in at least one
important respect: the development of the principle of CBDR." The demands and
arguments presented by both the developed and developing countries in the contexts
of these two issue areas have remarkable similarities. For instance, the North is not
readily accepting moral responsibility for its past harmful behavior toward develop-
ing countries; while the South is asserting that its need for development must be
respected and assisted by rules for preferential treatment within the international
system. The difference to the situation in the 1970s is that the developing world
possesses stronger bargaining power, its demands are of less radical nature, and per-
haps there has also been a slight softening in the attitudes of at least some industrial
countries in this regard.

For a compact presentation on the implications of the NIEO process and favorable treatment of develop-
ing countries, see e.g. Inamul Hag, ‘From Charity to Obligation: A Third World Perspective on Conces-
sional Resource Transfers’, 14 Texas International Law Journal (1979) 389—424.

4 Richard N. Cooper, ‘A New International Economic Order For Mutual Gain’, 26 Foreign Policy (1977)
65-119 at 67-68.

Interestingly, the Strategy stipulated countries’ economic and social progress as the ‘common and shared
responsibility of the entire international community’. International Development Strategy for the Sec-
ond United Nations Development Decade, UNGA Res. 2626 (1970), para. 10. This is an interesting
formulation and demonstrates the great emphasis that was at the time put on states’ pursuit of economic
development. The common and shared responsibility was to be realized in the context through increased
financial resources and more favorable economic and commercial policies on the part of the developed
countries. See ibid. para. 11.

Rajamani has referred to the emergence of demands for CBDR as direct continuation of the NIEO ideol-
ogy: “When the ideals of the New International Economic Order began to attain an illusory character,
developing countries reasserted and reclaimed them, albeit in a different forum and under a different
guise’. Rajamani, Differential Treatment, supra note 10, at 251.
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Interestingly, it has been argued that the New International Economic Order was
the ‘underlying ideological template’ present also in the negotiations toward the
international regimes on ozone depletion and climate change.'” This is not necessar-
ily a positive note because the NIEO has a bad echo for the ears of most developed
countries. Affiliation of climate change negotiation positions with NIEO precepts
could meet enduring Northern intransigence, which is based on antipathy to the un-
derlying NIEO ideology. Consequently, the negotiation process might be effectively
blocked."® It is, therefore, important to be careful with using NIEO arguments in
MEA negotiations; the usefulness of resorting to a process that has historically failed
might, in any case, be questioned.

2.3 The 1972 Stockholm and the 1992 Rio Conferences

Within the United Nations, the 1972 Conference on the Human Environment
(UNCHE) made some cautious reference to countries” development needs and the
issue of differentiated commitments. The final Declaration underlined the need
to consider ‘the applicability of standards which are valid for the most advanced
countries but which may be inappropriate and of unwarranted social cost for the
developing countries’. *?

The principle of common but differentiated responsibility was most prominently
defined and brought forward at the international level in the documents adopted at
the 1992 UN Rio Conference on Environment and Development (UNCED). The
Rio Declaration® stated, in Principle 6, that:

[t]he special situation and needs of developing countries, particularly the least
developed and those most environmentally vulnerable, shall be given special pri-
ority. International actions in the field of environment and development should
also address the interests and needs of all countries.

Principle 7 went on to declare that:

States shall cooperate in a spirit of global partnership to conserve, protect and
restore the health and integrity of the Earth’s ecosystem. In view of the different
contributions to global environmental degradation, States have common but
differentiated responsibilities. The developed countries acknowledge the respon-
sibility that they bear in the international pursuit of sustainable development in

James K. Sebenius, ‘Overcoming Obstacles to a Successful Climate Convention’ in Henry Lee (ed.), Shap-
ing National Responses to Climate Change. A Post-Rio Guide (Island Press, 1995) 41-79 at 51.

Ibid. On the other hand, the Southern approach to the NIEO per se has moderated considerably since
the 1970s, from which it follows that the risk of an ideologically driven impasse is perhaps manageable
with some conscious effort. /bid. at 68.

The Stockholm Declaration, Report of the United Nations Conference on the Human Environment, UN
Doc. A/JCONF/48/14/Rev.1 (1972), Principle 23.

2 UN Declaration on Environment and Development, UN Doc. A/CONE151/5/Rev.1 (1992).
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view of the pressures their societies place on the global environment and of the
technologies and financial resources they command.?!

The principle of CBDR was also recognized in Agenda 21, the Action Programme
for Sustainable Development, which urged states to ‘take into account the different
situations and capabilities of countries’ when devising international standards.?

Most importantly, Principle 7 of the Rio Declaration, with its manifestation of
CBDR, has been considered as a major new contribution to international envi-
ronmental law. It affirmed, as a relevant concept for the future development of
international environmental law, the idea that developing countries should receive
preferential treatment.”

2.4 The 2002 World Summit on Sustainable Development

The principle of common but differentiated responsibility was significantly reaf-
firmed at the 2002 World Summit on Sustainable Development (WSSD). Although
the emphasis of the Summit was manifestly on sustainable development/poverty
alleviation, leaving environment with a supporting role, the principle of CBDR was
elevated to the discussions and strongly linked to the program for the promotion of
sustainable development. Importantly, the Plan of Implementation of the Summit
mentioned differentiation as a guiding principle in efforts relating to the enhance-
ment of international cooperation on sustainable development.?* In many ways,
the WSSD Plan of Implementation repeated what the UNCED documents had
already said; nevertheless, the CBDR has been argued to have emerged strengthened,
broadened and invigorated by the WSSD.” In any case, the Conference sought to

21 It has been pointed out that neither the developed nor the developing countries were satisfied with the

formulation of Principle 7: the former did not like the expressed idea that they would be held legally
responsible for their past acts contributing to environmental degradation, while the latter felt that the Rio
Declaration failed to specifically blame the North for its past and current behavior. See French, ‘Develop-
ing States and International Environmental Law’, supra note 5, at 36.
22 Agenda 21, UN Conference on Environment and Development, UN Doc. A/CONE151/26/Rev.1
(1992), para. 39.3(d).
French, ‘Developing States and International Environmental Law’, supra note 19, at 38 and 52. See also
Patricia Birnie and Alan Boyle, International Law & the Environment (2nd ed. Oxford University Press,
2002) at 103.
24 Plan of Implementation of the World Summit on Sustainable Development, UN Doc. A/CONE.199/20
(2002), Chapter 1.2 para. 39. Governments agreed to ‘undertaking concrete actions and measures at all
levels and to enhancing international cooperation, taking into account the Rio Principles, including the
principle of common but differentiated responsibilities as set out in Principle 7 of the Rio Declaration on
Environment and Development’. /bid. para. 2.
Marie-Claire Cordonier Segger, Ashfaq Khalfan, Markus Gehring and Michelle Toering, ‘Prospects for
Principles of International Sustainable Development Law after the WSSD: Common but Differentiated
Responsibilities, Precaution and Participation’, 12 Review of European Community and International En-
vironmental Law (2003) 54—68 at 58. See also, for example, Statement on Behalf of the Group of G77
and China by the Delegation of the State of Qatar at the Closing of the 12th Session of the Commission
on Sustainable Development, 30 April 2004, available at <http://www.g77.org/Speeches/043004.htm>
(visited 26 January 2008).
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include the principle into wider international, both environmental and developmen-
tal, cooperation.

In general, the principle of common but differential responsibility is being invoked
increasingly often in negotiations on international environmental issues. Some de-
gree of differentiation in state obligations has been included in most multilateral
environmental agreements. The principle enjoys increased recognition in the North
while the related awareness and bargaining power in developing countries has been
on the rise as well.

3  Current operationalization of CBDR in MEAs: overview
3.1 Montreal Ozone Protocol

The Montreal Ozone Protocol*® was formulated with a view to making the partici-
pation of developing countries in it not overtly demanding. It was recognized early
on that the particular situation of developing countries should be given special con-
sideration.”” Consequently, the Protocol came to include a number of applications
of the principle of common but different responsibility; and, as a whole, it may be
regarded as quite an advanced multilateral environmental agreement, especially con-
sidering that the instrument was created before the 1992 Rio Summit.

Under the Montreal Protocol, developing countries were granted a general grace
period of ten years to reduce their usage of chlorofluorocarbons (CFC),*® which
temporarily excluded developing countries from binding obligations to phase out
ozone-depleting substances. Further flexibility is introduced to the ozone regime by
allowing developed countries to exceed most production restrictions and prohibi-
tions by no more than ten per cent in order to satisfy the ‘basic domestic needs’
of developing countries, or for the purposes of ‘industrial rationalization between
Parties’.”” In addition to this exemption, many of the Montreal Protocol’s phase-out
regulations allow for the continued production and consumption of the controlled
substances for certain ‘essential” uses.”” Finally, the Protocol facilitates access to tech-
nology and financial transfers, which enables the developing world to use alternative
methods and substitute products more easily. The Montreal Protocol Multilateral

% Montreal Protocol on Substances that Deplete the Ozone Layer, Montreal, 16 September 1987, into force

1 January 1989, 26 International Legal Materials (1987) 154, <http://www.unep.org/ozone/>.

See, for example, Draft Resolution on a Protocol Concerning Chlorofluorocarbons (proposal based on

discussions in the informal working group) (1985), available at <http://www.ozone.unep.org/Meeting

Documents/adhoc/other-meetings/adhoc-draft_resolution_on_protocol_on_cfcs.85-03-31.doc> (visited

8 October 2007).

2% Art. 5.

2 See Art. 2A(1).

3% See Art. 2A(4). The uses are to be determined by the parties; see, for example, the Report of the Fourth
Meeting of the Parties to the Montreal protocol on Substances That Deplete the Ozone Layer, UN Doc.
UNEP/OzL.Pro.4/15 (1992), Decision IV/25.

27

28



Tuura Kovrarr

Fund was created as a primary financial mechanism for the regime.’' The Fund can
be seen as a pioneer mechanism for monetary transfers within international envi-
ronmental regimes

3.2 The climate change regime

The global climate change regime is explicitly based on the principle of common
but differentiated responsibility, and differentiation in state commitments has been
one of the key elements of the regime. The 1992 United Nations Framework Con-
vention on Climate Change (UNFCCC)?* calls on its parties to protect the climate
system ‘for the benefit of present and future generations of humankind, on the basis
of equity and in accordance with their common but differentiated responsibilities
and respective capabilities’.”

The CBDR principle is made operational in the subsequent Kyoto Protocol,* in
terms of both differential commitments and resource redistribution. The Kyoto Pro-
tocol explicitly reathrmed the CBDR principle® and demonstrated its applicability
in the instrument’s operational provisions. As to the emissions reduction targets, the
Protocol makes a distinction between industrial and developing countries, the former
have binding emissions reduction obligations, the latter not. A further division is
made between different Annex I countries which have been given different com-
mitments.*® The Kyoto mechanisms, Joint Implementation,?” Clean Development
Mechanism?* and Emissions Trading,*” can also be regarded as forms of differential
treatment. Financial assistance is provided through the Global Environment Facility

The Fund was established by the London Amendment to the Protocol in 1990 by its subsequent Imple-

menting Agencies: the World Bank, United Nations Environment Programme and United Nations De-

velopment Programme. The Multilateral Fund’s website is at <http://www.multilateralfund.org/> (visited

26 January 2008).

32 United Nations Framework Convention on Climate Change, New York, 9 May 1992, in force 21 March
1994, 31 International Legal Materials (1992) 849, <http://unfecc.int>.

3 Art. 3(1).

Kyoto Protocol to the United Nations Framework Convention on Climate Change, Kyoto, 11 December

1997, in force 16 February 2005, 37 International Legal Materials (1998) 22.

Art. 10 begins: ‘All Parties, taking into account their common but differentiated responsibilities and their

specific national and regional development priorities, objectives and circumstances, without introducing

any new commitments for Parties not included in Annex I, but reaffirming existing commitments--.’

Still further differentiation is made as the European Community, as a party to the agreement, performs

an internal burden-sharing of the commitment inside the so-called ‘EU bubble’.

Joint implementation under Article 6 of the Protocol is a mechanism whereby Annex I countries can carry

out emissions reduction projects in other Annex I countries and transfer the thereby generated ‘emission

reduction units’ (ERUs) towards their own limitation target.

The Clean Development Mechanism under Article 12 allows Annex I parties to use the certified emission

reductions (CERs) that have been generated by their sustainable development projects in developing

countries.

Emissions trading under Article 17 allows Parties listed in Annex B to sell or buy emission reductions in

an emissions trading market.

37

38

29



TaEe PrincipLE OF COMMON BuT DIFFERENTIATED RESPONSIBILITY
IN MULTILATERAL ENVIRONMENTAL AGREEMENTS

(GEF),* which funds projects under several other multilateral environmental treaties
as well; although the climate change regime has designed funding mechanisms of its
own, t0o.*! In addition, the transfer of climate-friendly technology is to be promoted
under the regime.

A further distinction was made with regard to, and subsequent concession granted
to, countries undergoing the process of transition to a market economy. These par-
ties were provided with greater flexibility and their ability to ‘address climate change,
including with regard to the historical level of anthropogenic emissions of greenhouse
gases’ was enhanced.® The countries in transition were allowed to use base years other
than the generally applicable 1990 for their reduction targets.

Under the Kyoto Protocol, developing countries are only committed to ‘thinking
about’ making emissions reductions. Developing countries did not agree even to
postponed reductions when the issue was raised in the negotiations. The principle
of common but differentiated responsibility was used as an argument in the nego-
tiations, which developing countries generally interpreted to mean that no com-
mitments should be placed on them.” Only time will tell what future negotiations
will bring on this issue. Pressure, especially from the industrial countries, to control
emissions is high on the developing world.

3.3 Other major international environmental regimes

The 1992 Biodiversity Convention (CBD)* does not give much weight to the prin-
ciple of common but differentiated responsibility as such, or at least not in the sense
of burden-sharing. Equity concerns are mainly included in the provisions on benefit-
sharing from the use of biological resources. On the whole, the substantive obliga-
tions of the Convention remain on such a general level that differentiation is not a
feasible approach. Generally, the CBD states that each party’s general measures for
conservation and sustainable use of biological diversity shall be ‘in accordance with

% The GEF was established in 1991 by the World Bank, the United Nations Environment Programme
and the United Nations Development Programme (UNDP) to finance developing country action on
four global environmental problems: global warming, biodiversity loss, pollution of international waters,
and depletion of the ozone layer. Nowadays the GEF activities cover also land degradation and persist-
ent organic pollutants (POPs). For more information, see <http://www.gefweb.org/> (visited 26 January
2008).

A special climate change fund (SCCF) to finance activities that are complementary to those funded by the
GEF and other sources; a least developed countries fund (LDF); and a specific adaptation fund under the
Kyoto Protocol have been established. See Report of the Conference of the Parties on its seventh session,
UN Doc. FCCC/CP/2001/13/Add.1 (2001), Decisions 7/CP7 and 10/CP.7.

4 Art. 4(6) of the UNFCCC.

3 See e.g. the speech delivered by the Indian Union Minister for Environment and Forests, Prof. Saifuddin
Soz at the 3rd Session of the Conference of the Parties to the Framework Convention on Climate Change
at Kyoto, Japan on 8 December 1997, available at <http://www.indianembassy.org/policy/Environment/
soz.htm> (visited 8 October 2007).

Convention on Biological Diversity, Rio de Janeiro, 5 June 1992, in force 29 December 1993, 31 Inter-
national Legal Materials (1992) 822, <http://www.biodiv.org>.
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its particular conditions and capabilities’.* In addition, the preamble recognizes,
similarly to the UNFCCC,* that for developing countries, ‘economic and social
development and poverty eradication are the first and overriding priorities’. Thus, the
basis is laid down in the regime for the CBDR principle but more precise practical
applications are not yet available.

The acid rain regime is a good example of an international environmental issue
area where the principle of common but differentiated responsibility has gradually
acquired a more prominent place.”” The original Long-Range Transboundary Air
Pollution Convention (LRTAP)*® of 1979 was not concerned with common but dif-
ferentiated responsibility. The numerous protocols introduced to the main conven-
tion have each concentrated on a different pollutant, but they have at the same time
directed the whole regime and taken it towards more sophisticated and differentiated
commitments.

The 1994 second Sulphur Protocol® was especially advanced with regard to the prin-
ciple of common but differentiated responsibility. The Protocol included country-
specific reduction targets that were based on the concept of ‘critical loads’,”® which
implied geographical differentiation according to the vulnerability to acid deposition
of each country’s ecosystems. The approach adopted resulted in wide variations in
state obligations to reduce emissions; less well-off states were allowed concessions in
both the amount of cuts they were required to make and the time-frames allowed
for action. It has been doubted that the 1994 Protocol could ever have materialized
without resort to the principle of differentiated obligations.”" It is also notable that
flexibility with the base year for emissions cuts was introduced already under the
1991 VOC Protocol.*?

It has been argued that the main lesson from the LRTAP in this context seems to
be that it is possible to agree on complex differentiated commitments in an in-
ternational environmental regime; but probably only after the regime has become
well established, detailed common understandings have developed of the problem

% Art. 6.

4 In the UNFCCC, however, the statement is included in the operational provisions of the agreement, in
Art. 4(7) entitled ‘Commitments’.

For a good account of the CBDR and the acid rain regime, see Cecilia Albin, ‘Rethinking Justice and Fair-
ness: The Case of Acid Rain Emissions Reductions’, 21 Review of International Studies (1995) 119-143.

Convention on Long-Range Transboundary Air Pollution, Geneva, November 13 1979, in force 16 March
1983, 18 International Legal Materials (1979) 1442, <http://www.unece.org/env/lrtap/>.

# Protocol on Further Reduction of Sulphur Emissions, Oslo, 14 June 1994, in force 5 August 1998, 33
International Legal Materials (1994) 1540.

A critical load was defined as ‘a quantitative estimate of an exposure to one or more pollutants below which
significant harmful effects on specified sensitive elements of the environment do not occur, according to
present knowledge’. Art. 1(8) of the Protocol.

o' Cecilia Albin, Justice and Fairness in International Negotiation (Cambridge University Press, 2001) at 97.
See Protocol concerning the Control of Emissions of Volatile Organic Compounds or their Transboundary
Fluxes, Geneva, 18 November 1991, in force 29 September 1997, 31 International Legal Materials (1992)
568.
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and of the responses and simple, equal commitments have been agreed upon and
effectively implemented.’® Indeed, an evolutionary approach has proved successful
under the LRTAP regime. It might be argued, however, that in these days, when the
principle of common but differentiated responsibility is so topical and frequently
applied in multilateral environmental agreements, its inclusion and operationaliza-
tion in treaty texts would not necessarily require a successive approach and a very
long time-frame.

Continuing with examples (very briefly presented) of the application of the CBDR
principle in multilateral environmental agreements, the 1982 UN Convention on
the Law of the Sea (UNCLOS)* is in many parts concerned with equity issues and
the situations of geographically and economically very different countries. The in-
terests of developing and landlocked countries are given recognition throughout the
Convention.”” However, like the CBD, the UNCLOS is clearly more concerned with
sharing of benefits than sharing of burdens.

The 1989 Convention on the Control of Transboundary Movements of Hazardous
Wastes and their Disposal (the Basel Convention)* states that the parties should
‘employ appropriate means to cooperate in order to assist developing countries’; and
that in general the parties cooperate ‘taking into account the needs of developing
countries’.”” However, these are very general formulations which do not give much

practical guidance to the application of CBDR.

The 2001 Convention on Persistent Organic Pollutants (the Stockholm Convention)*®
urges its parties to take into account ‘the circumstances and particular requirements
of developing countries, in particular the least developed among them, and countries
with economies in transition’.”” The principle of common but differentiated respon-
sibility, as set forth in Principle 7 of the Rio Declaration, as well as the ‘respective
capabilities of developed and developing countries’ should also be noted by the
parties.*

% Owen Greene, Lessons from Other International Environmental Agreements’ in Matthew Paterson and

Michael Grubb (eds), Sharing the Effort. Options for Differentiating Commitments on Climate Change
(Royal Institute of International Affairs, 1996) 23-43 at 32-33.

> United Nations Convention on the Law of the Sea (UNCLOS), Montego Bay, 10 December 1982, in
force 16 November 1994, 21 International Legal Materials (1982) 1261.

% See e.g. preamble, Art. 194(1) and 207(4).

3¢ Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, Basel,
22 March 1989, into force 5 May 1992, 28 International Legal Materials (1989) 657, <http://www.basel.
int>.

57 Art. 10(3) and 10(4).

5% Convention on Persistent Organic Pollutants, Stockholm, 22 May 2001, in force 17 May 2004, 40 In-

ternational Legal Materials (2001) 532, <http://www.pops.int>.

Preamble.

© Ibid.
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3.4 Reservations and loopholes

Differentiated state obligations are evident when a treaty allows for reservations or
(intentionally or not) includes outright loopholes. These may be originally meant to
remain fairly small in scope but they can at some point turn into rather large gaps.
A possible and well-known example of a persistent loophole in a multilateral envi-
ronmental agreement is arguably the International Convention on the Regulation
of Whaling (ICRW)®" and its ‘scientific permit whaling’ as an exception from the
general moratorium on whaling.®

Many international agreements allow for the use of reservations or contain so-called
escape clauses.®® These provide leeway for parties to remain outside an arrangement
established by the treaty or not to commit to a particular treaty obligation or a set of
obligations. Limited deviations from treaty obligations are important for the com-
mon but differentiated responsibilities, however, as they allow parties to proceed
towards a common objective yet at a different pace.** Nevertheless, they can also
undermine, possibly seriously, the effectiveness and felt legitimacy, or the ‘defensible
equity’,® of the cooperative arrangements.

A possibility for a reservation, a limited deviation from the agreement, has been left
into a treaty for the same reason as the principle of common but differentiated re-
sponsibility is used: to ensure the treaty would be acceptable to a greater number of
states, and to be a response to countries’ heterogeneity with regard to the issue area
the treaty is concerned with. In fact, treaty reservations and other actions to the same
effect can be regarded as an illustration of the principle of CBDR.

' International Convention for the Regulation of Whaling, Washington D.C., 2 December 1946, in force

10 November 1948, 161 United Nations Treaty Series 72.

Art. VIIL Further, see Timothy Swanson and Sam Johnston, Global Environmental Problems and Interna-
tional Environmental Agreements. The Economics of International Institution Building (Edward Elgar, 1999)
at 173. Under the ICRW rules countries are permitted to issue permits for ‘scientific research’ and ‘tradi-
tional whaling’ by communities and indigenous peoples. The possibility may, however, be used as giving
a tiny bit of respectability to a nation’s ‘normal’ commercial whaling action. The Whaling Commission
has criticized the practice but pro-whaling nations questioned the legality of this as infringements on the
exclusive rights of their governments to issue scientific permits. Gregory Rose and Saundra Crane, “The
Evolution of International Whaling Law’ in Philippe Sands (ed.), Greening International Law (New Press,
1994) 159-181 at 173.

General limits for treaty reservations are provided in the Vienna Convention on the Law of Treaties (Vi-
enna Convention on the Law of Treaties, Vienna, 22 May 1969, in force 27 January 1980, 1155 United
Nations Treaty Series 331): reservations are allowed so long as they are not incompatible with the object
and purpose of the treaty, or unless the treaty prohibits reservations or allows only specific kinds of reserva-
tions. Art. 19 of the Convention. For discussion, see e.g. Anthony Aust, Modern Treaty Law and Practice
(Cambridge University Press, 2000) 108 onwards.

This approach is successfully applied in the EU where reservations for a transitional period when new
regulation is introduced are an often-employed instrument. By giving states time to adjust to new rules, it
takes into account the differences in the levels of departure between countries. Consequently, the outcome
of treaty negotiations does not need to be a compromise that even the last party is ready to accept, but
the agreement can be built on objectives that are acceptable to the majority of parties and the rest may
opt out from the controversial treaty provision(s). It can be assumed that many a time a more effective
agreement, as a whole, is accomplished this way.

% Greene, ‘Lessons from Other International’, supra note 47, at 37.
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It is notable that important MEAs, such as the Montreal and Kyoto Protocols, spe-
cifically prohibit the making of reservations. It is possible that wider application of
the principle of common but differentiated responsibility is diminishing the need
for reservations, at least partly.

4  Implications of CBDR

4.1 Promotion of fairness and equity

4.1.1 State inequity

State inequity is a real issue with multilateral environmental cooperation. The pre-
vailing inequality between the parties may be political, economic or ecological in
character, and in all cases it leads to some degree of marginalization. It could be
said that developing countries are in need of differentiation and assistance in their
international environmental commitments because of both historical and current
inequities, their fewer available resources, and because they are often in more vulner-
able positions with regard to the effects of global environmental problems. In these
circumstances, a fair and legitimate regime works towards significantly reducing
inequities among states; and, in general, it encourages cooperation and voluntary
commitment.®® Common but differentiated obligations in international environ-
mental agreements are probably most often seen as making the treaty arrangements
fairer and as removing imbalances and inequities that would otherwise remain large
between the participating states. Equity through CBDR is a focal point, and an
important legitimizing factor in the negotiations of multilateral environmental agree-
ments.

4.1.2 Responsibility for the problems

The ‘historical responsibility of the North’, as well as developed countries’ better
capability to take mitigating actions, are frequently-used arguments in international
environmental treaty bargaining. In the negotiations, demands for environmental
responsibility and differentiated commitments are being justified by a great variety of
principles and positions. One of the most commonly sought justifications is the pol-
luter pays principle (PPP), emphasizing the responsibility aspect of the CBDR and
the need for the North to take leadership. The PPP attaches the responsibility to take

remedial action or to bear the costs of preventive and abatement efforts on the party

% Young has aptly stated that:

[t]hose who believe that they have been treated fairly and that their core demands have been addressed
will voluntarily endeavour to make regimes work. Those who lack any sense of ownership regarding the
arrangements because they have been pressured into pro forma participation, on the other hand, can
be counted on to drag their feet in fulfilling the requirements of governance systems. It follows that
even great powers have a stake in the development of international institutions that meet reasonable
standards of equity.

Oran R. Young, International Governance: Protecting the Environment in a Stateless Society (Cornell Uni-

versity Press, 1994) at 134.
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that has caused the problem.®” At first glance, the principle appears to be a promis-
ing solution to bring justice, real responsibility and even efficiency to environmental
regulation and burden-sharing. However, the practical realization of the principle is
actually far from straightforward, especially in an international context.*®

Historical responsibility is by far the most popular argument for the application of
the polluter pays principle, and more generally for the principle of common but dif-
ferentiated responsibility in multilateral environmental agreements. This has been
particularly evident in the climate change negotiations. For instance, during the talks
leading to the Kyoto Protocol, Brazil presented a calculation that the contribution
to global warming by non-Annex I countries®” would not equal that of industrial
countries until approximately the year 2150.7° Accordingly, the (historical) respon-
sibility to mitigate global climate change will rest primarily on the developed world
for still many years to come.

Actually, the principle of common but differentiated responsibility is not fundamen-
tally different from the polluter pays principle, although of course a much broader in
scope. It has been argued that the principle of CBDR seeks to bring a new dimension
to the PPP by emphasizing both past contributions to causing, and future capaci-
ties to solving, given problems.”" It would seem that the developed countries have
the responsibility to cut their emissions and to repair the harm they have caused in
the past in line with the traditional polluter pays principle. In addition, however,
the developed world should respect developing countries’ right to industrialization.
As this process of industrialization cannot happen in a similar manner to the way it
once occurred in the North (that would be totally environmentally unsustainable);
the developed world should pay for the needed adjustments, so that the economic
development of the South can indeed occur without excessively burdening the envi-
ronment. The idea has probably been influenced by the ‘right to development” move-
ment; where developing countries have actively campaigned against the placement
of overly strict limitations on their economic growth.

¢ The principle was internationally introduced by the OECD in 1972. See OECD Council Recommen-
dation on Guiding Principles concerning International Economic Aspects of Environmental Policies,
C(72)128 (1972).

Moreover, the status of the ‘principle’ is not firmly established in international law.

Mainly developing countries; the list of non-Annex I countries is provided in Annex B of the Kyoto
Protocol.

7 UNFCCC, Ad Hoc Group on the Berlin Mandate: Implementation of the Berlin Mandate, Additional
Proposals from Parties, Appendum, UN Doc. FCCC/AGBM/1997/MISC.1/Add.3 (1997), Submission
by Brazil. For a good analysis of the proposal, see Emilio L. La Rovere, Laura Valente de Macedo and
Kevin A. Baumert, “The Brazilian Proposal on Relative Responsibility for Global Warming’ in Kevin A.
Baumert with Odile Blanchard, Silvia Llosa and James F. Perkaus (eds), Building on the Kyoto Protocol:
Options for Protecting the Climate (World Resource Institute, 2002) 157-173.

Philippe Cullet, ‘Equity and Flexibility in the Climate Change Regime: Conceptual and Practical Issues’,
8 Review of European Community and International Environmental Law (1999) 168-179 at 169. For a
somewhat similar view, see Mark A. Drumbl, ‘Poverty, Wealth, and Obligation in International Environ-
mental Law’, 76 Tulane Law Review (2002) 843-960 at 911.
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4.1.3 Economic burden-sharing criteria

In efforts to transform fair burden-sharing schemes into multilateral environmental
agreements, economic criteria have often been at the forefront. Some often cited
formulas are briefly introduced below.

According to the popular ‘ability to pay’ criterion for burden-sharing in MEAs, costs
for reducing emissions, or taking other environmental actions, should be equalized
amongst parties by allocating burdens to states relative to their economic circum-
stances (usually per capita GDP). The burden would then be increased as the ability
to pay grows with the general economic development of a state. In practice, the
criterion means that developed countries should take the lead in mitigating global
environmental problems, and developing countries would adopt stricter commit-
ments as they become wealthier over time. However, the practical feasibility of the
‘ability to pay’ criterion is likely to be weakened by developed country opposition:
they are not likely to accept very stringent and unbalanced obligations.”?

In contrast to the ‘ability to pay’ criterion, which is strongly tied to the economic per-
formance of states, the ‘willingness to pay’ approach has more than one dimension.
Contributions to a common effort are, accordingly, determined by a combination of
ability to pay and national benefits gained in terms of reduced environmental harm
and the level of general concern about the state of the environment.”” In economic
terms, the ‘willingness to pay” approach adds the benefits that a state expects from
emissions limitations, and so forth, to the burden-sharing determination.

4.1.4 Ethical approaches

A rights-based allocation of burdens in international environmental agreements has
gained support mostly because of the relatively strong respect it offers to state sover-
eignty; which respect is often seen to be somewhat lacking from the applications of
common but differentiated responsibility. For instance, a rights-based ‘equal entitle-
ments criterion’® has been advocated in the negotiations on the burden-sharing of

72 Strictly applied, the ‘ability to pay’ would also mean that rich countries should pay irrespective of the costs.
It is true that developed countries have far better economic and technological capacity to restrict their
emissions, i.e. a larger selection of possible mitigation options, than developing countries, but does that
mean that all action that is economically possible should be taken? It could be argued that an exclusive
focus on the ‘ability to pay’ displaces other feasible factors that could be taken into account in the burden-
sharing. On the other hand, the scheme seems to be in line with the polluter pays principle (richer states
are usually those that have also caused more environmental harm), although at a closer look things may
look a little different (for example, differentiation of burdens among developed countries).

73 See, for example, Tariq Banuri, Karl-Gustav Miler, Michael Grubb, Harold K. Jacobson and Farhana

Yamin, ‘Equity and Social Considerations’ in James P. Bruce, Hoesung Lee and Erik E Haites (eds),

Climate Change 1995. Economic and Social Dimensions, Contribution of Working Group 111 to the Second

Assessment Report of the Intergovernmental Panel on Climate Change (Cambridge University Press, 1996)

79-124 at 105.

For more on equal entitlements, see, for example, Gunnar Fermann, “The Requirement of Political Legiti-

macy: Burden-Sharing Criteria and Competing Conceptions of Responsibility’ in Gunnar Fermann (ed.),

International Politics of Climate Change, Key Issues and Critical Actors (Scandinavian University Press, 1997)

179-192; Malik Amin Aslam, ‘Equal Per Capita Entitlements: A Key to Global Participation on Climate

Change?” in Kevin A. Baumert with Odile Blanchard, Silvia Llosa and James E Perkaus (eds), Building on
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international environmental treaties. According to the formula, all human beings are
entitled to an equal share in the global environmental commons; this leads to equal
rights among states. The entitlements could be based either on current and future
emissions, or could include also historical ones. Accordingly, developing countries
could first even increase their emissions until their economies reached a certain
agreed level; after which emissions reduction obligations would apply also to them.
Developed countries would be required to reduce their emissions respectively (in
proportion to the amount that developing countries increased theirs) for the sake of
the state of the environment.

The rights-based allocation scheme is also sometimes called the ‘sovereignty principle
of equity’ with regard to common but differentiated responsibility. Accordingly, the
current emissions can be regarded as reflecting the specific circumstances particular
countries, and differentiation is thus being realized in an acceptable manner.”> A
severe downside of a rights-based allocation is that once the idea that parties have
inherent rights has been adopted, it might be very difficult to get the actors to agree
to any meaningful limitations to these rights.

The various ethical approaches to burden-sharing in international environmental
cooperation ultimately come down to the interesting question of the role of fairness
in international law. In this regard, it needs to be asked whether the rules of interna-
tional law are tools for realizing fairness in inter-state relations. Be that as it may, it
is clear that justice is not an omnipotent force in international law, despite frequent
efforts towards that end.

4.1.5 Fair burden-sharing

Designing international burden-sharing schemes in multilateral environmental
agreements is a delicate issue: a balance should be found that will take into account
states’ different contributions to the environmental problem, their different capacities
to take action and their development needs while at the same time the arrangement
should work towards decreasing the level of environmental degradation. It is clear
that there are an almost unlimited number of possible methods and criteria that
could be suggested as a basis for realizing burden-sharing under international envi-
ronmental regimes. Many of the criteria remain rather narrow in scope and focus on
one element of the complex questions, yet there are also models that have potential
for wider application.

Even though there exists no commonly accepted definition of equity and fairness, nor
is there consensus on how these should be applied in the design of the burden-sharing

the Kyoto Protocol: Options for Protecting the Climate (World Resource Institute, 2002) 175-202; and Lasse
Ringius, Asbjorn Torvanger and Arild Underdal, ‘Burden Sharing and Fairness Principles in International
Climate Policy’, 2 International Agreements: Politics, Law and Economics (2002) 1-22.

7> Bert Metz, ‘International Equity in Climate Change Policy’, 1 Integrated Assessment (2000) 111-126 at
113.

37



TaEe PrincipLE OF COMMON BuT DIFFERENTIATED RESPONSIBILITY
IN MULTILATERAL ENVIRONMENTAL AGREEMENTS

rules of international environmental treaties, some general guidelines or more widely
accepted norms in this regard can be distinguished. Responsibility is one important
aspect. It can refer to both responsibility for historical behaviour, and also to more
ethical kinds of responsibility to assist less well-equipped parties in their obligations
to reduce emissions or to take other required environmental action. Other central
aspects are ability, on one hand; and willingness to assume responsibility and to take
action, on the other hand.

Ultimately, the aim of differentiation and burden-sharing is an acceptable distribu-
tion of mitigation costs across countries and over time.”® A feasible formula must be
based on conceptions of fairness that are widely enough shared in the international
society. It is also important not to ignore the broader distributional impacts of an
agreed-upon burden-sharing scheme: regressive measures can cause problems because
environmental degradation and poverty are closely connected, and the relationship
is not one-way.”” Moreover, an interesting question is whether we should help those
that would need it most or those that we can help most. In resolving this, truthful
and accurate information on countries’ circumstances and capacities is crucial. Fi-
nally, it is important to consider whether the purpose of CBDR is to remedy current
inequalities; or rectify past injustices.

4.2 Promotion of sustainable development

It can be said that common but differentiated responsibility assists all states to proceed
toward the goal of achieving all three aspects of sustainable development; in other
words, economic, social and environmental sustainability. Firstly, general economic
sustainability is promoted by cost-effective strategies for environmental protection
that are based on non-universal commitments.”® Furthermore, economic sustain-
ability is enhanced at the country level; as the application of CBDR should ensure
that the economic development prospects of (developing) countries are not destroyed
by, for instance, sudden strict emissions reduction obligations. On the other hand,
it is important to recognize the bases on which obligations are differentiated. Not
all solutions promote economic sustainability; and it should be remembered that
the cost-effectiveness or economic sustainability of a state is not the sole goal of the

CBDR, anyway.

Secondly, the principle of common but differentiated responsibility is compatible
with, or may actually promote, the social dimension of sustainable development.
In taking into account parties” different situations and circumstances, CBDR sup-

76 This may sound like an overly ‘economistic’ argument but it should be remembered that the relevant costs

need not be only monetary.
77 Graciela Chichilnisky, ‘Equity and Efficiency in Global Emissions Markets” in Richard L. Revesz, Philippe
Sands and Richard B. Stewart (eds), Environmental Law, the Economy and Sustainable Development (Cam-
bridge University Press, 2000) 263-279 at 274.
In general, strict uniformity in obligations is not a good solution from a regulatory point of view because
it ignores the marginal costs of taking action.
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ports justice and equity (or a sense of it) in the burden-sharing of international
environmental and developmental cooperation. Developing countries are adamant
in arguing that environmental concerns should not override such issues as the efforts
for poverty eradication or the realization of the right to development.” However,
sometimes the promotion of equity at the inter-state level may lead to social un-
sustainability ‘on the ground’ in individual countries. For example, the fact that a
poor developing country is not required in a multilateral environmental agreement
to control certain emissions may result in serious local or regional environmental
problems from which both the local human population and the environment might
suffer unreasonably. Nevertheless, it is not reasonable to claim that there is a general
and persistent conflict with the CBDR principle and social sustainability.

Finally, environmental sustainability is enhanced by the common responsibility ele-
ment of CBDR; which is meant eventually to bring all states under an obligation
to restrict their environmentally destructive behavior. The gradual strengthening of
the commitments and participation of developing countries in multilateral environ-
mental treaties will promote environmental effectiveness and sustainability; especially
when compared to a situation where no inducement or allowance is provided for less
developed countries. Differentiation applied in the treaty obligations is a concrete
way to ease the path of international environmental regulation for developing coun-
tries. States will be further encouraged to join regimes where they perceive that justice
is advanced via rules that take the special circumstances of countries into account.

The principle of common but differentiated responsibilities may also ensure that no
element of sustainable development is given dominant weight.** Interestingly, this
issue received attention at the 2002 World Summit on Sustainable Development.
Within this context, developing countries wanted to see a shift in emphasis in the
sustainable development dialogue from environmental protection to social and eco-
nomic development. This trend was to be complemented by making Rio Principle 7,
manifesting the CBDR principle, the basis for international action with respect to all
three pillars of sustainable development.?! Developed countries had a mixed attitude
to the issue. In short, it was felt that the scope of the common but differentiated
responsibilities should be narrower than that of sustainable development.®*

Numerous developing countries have argued that development, by which they usually mean economic
development and industrialization, is more important to the well-being of their people than a fastidious
concern for the environment. See, for instance, Thomas M. Franck, Fairness in International Law and
Institutions (Oxford University Press, 1995) 368.

However, the criteria for burden-sharing and participation in MEAs are crucial. On this, see Tuula Kolari,
“The Principle of Common But Differentiated Responsibilities as Contributing to Sustainable Develop-
ment through Multilateral Environmental Agreements’ in Hans Christian Bugge — Christina Voight (eds),
Sustainable Development in National and International Law: What Did the Brundtland Report Do to Legal
Thinking and Development (Europa Law Publishing, 2008 forthcoming).

8! Rajamani, Differential Treatment, supra note 10, at 69.

82 See ibid.
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It has been argued that the outcome of the WSSD, with regard to sustainable de-
velopment and the principle of common but differentiated responsibilities,® would
mean that the principle of CBDR is not applicable only when international envi-
ronmental problems are addressed, as is explicitly done today, but the door has been
left open also to the application of the principle in decision-making on social and
economic issues such as the human rights, labour and trade regimes, at least when
sustainable development concerns arise.* In any case, the WSSD outcome was a
compromise the significance of which may only be seen in the coming years. As a
whole, the principle of common but differentiated responsibility is doing its best in
trying to accommodate the sentiments of both developed and developing countries
to a balanced view of global sustainable development.

4.3 Better international regulation

4.3.1 State heterogeneity accounted for in obligations

When states come to the negotiating table to create an international environmental
agreement, they might have very different starting points for the process, differing
national circumstances and preferences for the negotiated outcome. This heteroge-
neity of states and their positions sets many challenges for the successful conclusion
of international environmental agreements. For example in the context of climate
change, countries are different with regard to their past, present and future contri-
butions to the problem. In addition, there is great variance in the ease with which
states can reduce emissions according to current efficiency levels, wealth and techno-
logical capabilities, as well as in the role of domestic fossil fuel resources and access
to non-fossil fuel resources. Countries’ differences in their vulnerability to climate
change are remarkable. Furthermore, different cultures, values and experiences with
nature and technological developments can cause further diversity amongst states in
relation to climate change as a problem and the means available for ameliorating it.
The perceived costs and benefits of an international environmental agreement might
depend on how wealthy a state is, how vulnerable it is to the effects of an environ-
mental problem, and what its possibilities are for adapting to the inevitable negative
effects, and how seriously the country takes the matter and values the change that is
needed. Same regulations may bring along very different implications for heteroge-
neous countries.

In essence, differentiation has the function of trying to reconcile the tension between
the need for universal obligations in ameliorating serious environmental problems,
and the need to be sensitive to individual countries’ circumstances. Consequently,
the CBDR principle has been argued to combine ‘a universal ethical standard with
a pragmatic acceptance of marked differences in the material circumstances of in-

85 See section 4.2 above.

8 Cordonier Segger et al., ‘Prospects for Principles’, supra note 25, at 60. Indeed, the doctrine of Special and
Differential Treatment (SDT) within the World Trade Organization has been operative for decades already
and could be seen as an application of the CBDR principle within the international trade regime.
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dividual members of international society’.® Finding an acceptable balance for all
parties is, understandably, not an easy task. Nevertheless, the principle of common
but differentiated responsibility reflects one of the ways in which international law
is adapting itself to the new realities facing the international community.*

4.3.2 Effectiveness: environmental, economic, and normative

The principle of common but differentiated responsibility is often said to improve
the effectiveness of international environmental regimes. In this section, this claim is
briefly examined in the light of three important aspects of regime effectiveness.

The environmental effectiveness of the CBDR principle is a multi-dimensional is-
sue. In general, it can be estimated that common but differentiated responsibility
promotes global environmental protection and contributes towards making interna-
tional environmental agreements effective from the problem-solving point of view.
This occurs through the incentive effects that differentiated obligations have on
states: they are induced to join regimes where justice is advanced via rules that take
the special circumstances of countries into account. It can be assumed that the more
wide the participation in a regime, the better for the environment.

The above conclusion does not, however, consider the quality of the country commit-
ments under an environmental regime with wide participation. In fact, differentia-
tion may also threaten the environmental effectiveness of an MEA. When a group
of states is given lower obligations than others, the state of the global environment is
naturally improved less than in a situation of strong and effective uniform efforts. It
must be acknowledged that grace periods, exemptions, and so forth, however badly
and legitimately they may be needed in MEAs, run directly against the environ-
mental objectives of treaties; and undermine their environmental effectiveness, and
possibly indirectly their political effectiveness, as well.

Of the actual international environmental regimes, environmental effectiveness has
been seen as a concern — especially in the ozone and climate change contexts. Com-
mentators have been concerned about the risk that the differentiation under the
Montreal Protocol produces serious environmental harm.®” Under the global climate
change regime, concerns have also arisen concerning the longer-term incentives and
environmental effects that the treaty design creates. Arguably, when developing coun-
tries are not included in an agreement now or in the near future, the comparative
advantage in the production of carbon-intensive goods and services will shift outside
of the coalition of the participating industrial countries. This will make develop-

8 Oran R. Young, ‘Environmental Ethics in International Society’ in Jean-Marc Coicaud and Daniel Warner

(eds), Ethics and International Affairs: Extent and Limits (United Nations University Press, 2001) 161-193
at 169. Young concludes, however, that we are, at best, at an early stage in the development of international
environmental ethics; no coherent and effective ethical system yet exists in this context. /bid. at 190.
See also Cullet, Differential Treatment in International Environmental Law, supra note 3, at 29.

Stella Papasavva and William R. Moomaw, ‘Adverse Implications of the Montreal Protocol Grace Period
for Developing Countries’, 9 International Environmental Affairs (1997) 219-231 at 222.
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ing country economies more carbon-intensive than they would otherwise be.® The
prognosis sounds believable as it is not reasonable to expect developing countries
to be ready to sacrifice the prospects of fast economic development in exchange for
uncertain potential long-term benefits for the global environment. Economic reali-
ties are in a determinative position. The presented scenario also sounds alarming. It
is a huge task for the international community to try to make the developing world
leapfrog over the carbon-intensive stage of development, and to move directly to
sustainable policies. The common but differentiated responsibility principle, as pres-
ently realized under the climate change regime, may not be the most efficient way
to achieve the goal.

Application of the principle of common but differential responsibility makes the im-
plementation of an agreement more sensitive to local circumstances and needs. It is
not only a fairness aspect but also one of economic effectiveness, as the opportunities
and marginal costs of taking action to alleviate an environmental problem are taken
into account. However, the ultimate aim of cost-effectiveness is to equalize the mar-
ginal costs across countries (and over time). In this respect, the principle of common
but differentiated responsibility is not necessarily so good; because it often disregards
the true marginal costs of making emissions reductions, or of taking other actions
for environmental protection action. Instead of the criteria of cost-effectiveness, the
applications of CBDR are currently mainly based on political bargaining, willingness
to pay, or ethical approaches.

Economic effectiveness is also promoted by the fact that a system that is seen as fair
induces cooperation and encourages more states to join the regime. The ‘grace period’
has been a significant incentive for developing countries to sign the Montreal Proto-
col. It has enabled them to become parties to the regime without an overtly strong
need to sacrifice their economic development. The grace period has also obviously
helped developing countries to stay in compliance with the provisions of the Proto-
col. The Kyoto Protocol’s flexible mechanisms are, then, a key element of the current
climate change regime — also from an efliciency point of view. In fact, the mecha-
nisms were largely developed in order to respond to negotiating parties’ concerns over
the economic effectiveness of the whole international regulatory arrangement. The
fundamental idea of the Kyoto mechanisms is indeed achieving cost-effectiveness:
emissions reductions would be carried out where they become cheapest.

Normative effectiveness is here understood as referring in particular to justice and
fairness considerations in the design and realization of regulation. This paper has
emphasized how the principle of common but differentiated responsibility generally
promotes fairness in multilateral environmental cooperation. However, an interesting
question to think about within this context is that of whether there is a contradic-

8 Robert N. Stavins, Can an Effective Global Climate Treaty Be Based on Sound Science, Rational Economics,
and Pragmatic Politics?, Resources for the Future Discussion Paper 04-28 (2004), available at <http://www.
rff.org/documents/RFF-DP-04-28.pdf> (visited 9 October 2007).
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tion between environmental justice and the principle of CBDR. One could imagine
conflict between the two, mainly in domestic settings within countries.” However, it
would probably be going too far to claim that there is a general conflict between the
CBDR and environmental justice. Violations of environmental justice would most
likely be even greater if there were no MEAs at all.

The fairness and equity of regulation is easily seen to be in contradiction with effec-
tiveness, especially with its economic dimension. It is true that efficiency and equity
have, at the outset, very different goals: efhiciency seeks improvements in the alloca-
tion of rights and resources; whilst equity, as a regulatory objective, can be defined
as a normative judgment about the benefits and burdens of an activity. However,
these two regulatory aims can be linked together; for example, by focusing the equity
considerations of an arrangement on the impact of the efficiency measures on dif-
ferent parties and groups.” Furthermore, economic effectiveness can, in principle,
also be a moral value.”!

One could also mention political effectiveness in this discussion. The political ef-
fectiveness of an MEA and, directly or indirectly, of the application of the principle
of common but differentiated responsibility, can be judged most importantly from
the level of state participation in the regime. The rates of country signatures and
ratifications of, as well as the level of implementation of and compliance with, an
MEA are arguably good indicators of how acceptable the treaty generally is for the
international society.

In general, differentiation of state obligations in international environmental regimes
should be seen as beneficial for all parties and thus as promoting effectiveness in
many sectors. For developed countries, the CBDR principle fosters greater par-
ticipation in MEAs and more effective implementation of the obligations; bringing
benefits as a result of the environmental, economic and political effectiveness of trea-
ties. CBDR reduces implementation and compliance costs of MEAs for developing
countries; and enables them to be part of important international cooperative efforts
and, thereby, ‘respectable’ members of the international community. For all parties,
equity and justice are being promoted; and, ideally, good values are advanced within
the international society.

4.3.3 Improved prospects for compliance with MEAs

The success of differentiation is determined by the manner in which the various com-
mitments are upheld and fulfilled in practice. It is important that all parties comply
with the obligations they have accepted. Common but differentiated responsibility in

8 See the example in section 4.2 above.

% Dan A. Tarlock, ‘Environmental Protection: The Potential Misfit between Equity and Efficiency’, 63
University of Colorado Law Review (1992) 871-900 at 882.

' Jonathan Baert Wiener, ‘Global Environmental Regulation: Instrument Choice in Legal Context’, 108

Yale Law Journal (1998) 677-800 at 724.
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general has a positive impact on state compliance with their obligations under MEAs.
This is because differentiation, both in the form of lessened obligations and in the
form of granted assistance, makes the commitments easier for countries to comply
with. However, developing country compliance is often dependent on the financial
aid provided and on transfer of technology. Several MEAs also explicitly make the
compliance of developing countries with their treaty obligations dependent on the
effective implementation of the CBDR, most often in form of provided assistance,
by developed countries.”” It can be thought, for instance, that, if industrial countries
do not pay, as promised, all of the incremental costs the developing nations face in
reducing their polluting activities, developing countries need not comply with the
treaty requirements for that part. For the time being, however, the legal situation is
not very clear in a case where developed countries are considered not to be providing
differential treatment; or, for example, sufficient assistance to developing countries
on the basis of common but differentiated responsibilities.

5 Negotiating CBDR
5.1 The North-South divide in the international community

Negotiations concerning the application of the principle of common but differenti-
ated responsibility contain challenges. Problems often come down to the North—
South divide that is often perceived to exist in international cooperative efforts also
in the environmental field.”® It can even be said that the history of international
environmental dialogue is a history of conflict between developing and industrial
countries.” Fundamentally, the divergence between the North and the South encom-
passes the framework, nature, and agenda of international environmental law, but is
essentially focused on who should take responsibility, in what measure, and under
what conditions to contain global environmental degradation.” The ultimate tension
is concerned with the development needs of the developing countries.

2 E.g. the Montreal Protocol (Art. 5(5)), UNFCCC (Art. 4(7)), Biodiversity Convention (Art. 20(4)) and
the POPs Convention (Art. 13(4)).

See, for example, Donald Kaniaru, ‘International Environmental Negotiation Blocs’ in Ed Couzens and
Tuula Kolari (eds), International Environmental Law-making and Diplomacy Review 2006, University of
Joensuu — UNEP Course Series 4 (University of Joensuu, 2007) 3—15; Tewolde Egziabher, “The Cartagena
Protocol on Biosafety: History, Content and Implementation’ in Ed Couzens and Tuula Kolari (eds), Znter-
national Environmental Law-making and Diplomacy Review 2006, University of Joensuu — UNEP Course
Series 4 (University of Joensuu, 2007) 73-91. It should be noted that, in general, this paper uses, perhaps
quite simplistically, the division between industrial and developing countries, the North and South, in
the analysis. The author recognizes that the division is over-generalized but uses it while lacking a better
way to discuss the current issue on a general level. Moreover, the North—South divide is quite visible and
frequently referred to in the multilateral negotiation positions of countries especially in the environmental
and developmental fields. However, the description ‘North—South’ is not completely definitive as there are
developed countries that are geographically located in the south (for instance, Australia and New Zealand)
as well as there are developing countries located in the ‘North’ (for instance, Egypt and Pakistan).

% Rajamani, Differential Treatment, supra note 10, at 8.

% See Rajamani, Differential Treatment, supra note 10, at 8.
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It is important to note that the principle of common but differentiated responsibili-
ties does not imply additional obligations for developed states ad infinitum. It is
evident that situations and circumstances of states change over time, and this should
be reflected in their international commitments. Regimes should never remain static.
This issue has received a lot of attention over the years as the North-South debate has
prevailed within the international community. States dispute on which states should
be entitled to differentiated commitments, why, how, and for how long. There are no
easy answers to these dilemmas, and a case-by-case approach appears the only viable
route to be taken. In any case, the developed world will not remain the sole con-
tributor to the solutions to persistent global environmental problems. For instance,
in regard to Principle 7 of the Rio Declaration, it has been argued that the second
sentence of the Principle (‘in view of the different contributions to global environ-
mental degradation’), serving as the basic conceptual justification for differentia-
tion, is unqualified and is, therefore, hypothetically unrelated to the North-South
dichotomy.”® Arguably, this leaves open the possibility that developing countries will
be required to accept greater responsibility for environmental degradation as their
contribution to the problems increase.” On the other hand, one may ask whether
contributions to environmental degradation provide a solid basis for differentiation;
as poor countries should perhaps be granted special treatment on the basis of their
insufficient capacity to act, or because of the expected significant damage they might
suffer from severe environmental degradation?

Developing countries’ active exercising of their bargaining power, and their active
lobbyism, causes irritation within the developed countries at times. For instance,
in the climate change negotiations, the industrial countries even regarded the way
the developing countries operated as an attempt to revive the agenda of the New
International Economic Order of the 1970s. The activism was considered by some
developed countries to be simply another means through which arguments could
be generated to persuade developed countries to engage in large-scale North—South
transfers.”® According to this view, a negotiation strategy under an MEA could be
used as part of a larger endeavour to change the relations between the developing
and developed worlds. This is not necessarily the case; as such a strategy would re-
quire, to be successful, coherent planning of positions and concerted action by the
South across international regimes (environmental and others). Climate change is
perhaps the only current global environmental issue around which the policies could
actually create substantive changes in the traditional North—South pattern of state
interaction.

However, it could also be argued that the whole practice of using sustainable devel-
opment, for example (and the principle of common but differentiated responsibility
too, for that matter), as a framing device in international environmental negotia-

% French, ‘Developing States and International Environmental Law’, supra note 19, at 50.
77 Ibid.
% Matthew Paterson, Global Warming and Global Politics (Routledge, 1996) at 82—-83.
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tions replicates and sustains a two-fold distinction between sets of countries.” In
other words, by making distinctions among groups of countries and differentiating
obligations the dichotomy between developed and developing worlds would only
become stronger. This argument probably has some truth value. However, it must
be remembered that the distinction between developed and developing countries is

intensified by numerous other factors besides the concepts of sustainable develop-
ment or CBDR.

5.2 Different interests of states for differentiation

What may significantly hinder the realization of the principle of common but dif-
ferentiated responsibility in multilateral environmental agreements are the different
interests and motives that states often have for the application of the principle. In-
dustrial countries are frequently possessed by international competitiveness concerns,
which make them demand meaningful participation from the developing world in
global environmental efforts; developing countries, for their part, often seek com-
pensation for past wrongs and recognition of their fewer resources necessary for the
taking of environmental action. The reality is that the promotion of environmental
protection is not always primarily in states” intentions when MEAs are negotiated;
instead, the notion of CBDR is used for countries’ own purposes: developing coun-
tries emphasize their right to (economic) growth and development; while developed
countries stress their acquired position of high standard of living and the need for
truly global environmental protection. Furthermore, vulnerability to harmful envi-
ronmental effects is more or less a motive behind a// states’ perceptions of the need
to have effective international environmental cooperation; but at present it may be
more visible behind industrial countries’ perceptions of the urgency to take action,
and their willingness to apply CBDR. In fact, the development so far has been
interpreted to indicate that differentiation has only been successfully implemented
where the North has also found an interest in its application.’® It could be said that
CBDR is often made possible or required by states’ heterogeneous environmental
valuations, or at least by their different emphases in the field of environment and
development.

Nevertheless, developed countries often have self-interested reasons for applying
the principle of differential commitments towards developing countries. This has
sometimes been described as ‘greenmail’; where initially rather reluctant developing
countries are induced, if not bribed, to participate in the cooperative arrangements.
The situation comes down to the capacities and vulnerabilities of the industrial coun-
tries. Probably equally often, however, developed countries remain rather reluctant
to grant developing countries differential treatment. The principal reason is the cost
burden that results from additional financing and technology transfer. Concerns over

% Marc Williams, “The Third World and Global Environmental Negotiations: Interests, Institutions and
Ideas’, 5 Global Environmental Politics (2005) 48—69 at 66.
1 Cullet, Differential Treatment in International Environmental Law, supra note 3, at 182.
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competitiveness and even fairness have been voiced in this regard, too. It is clear that
states tend to emphasize different elements of the CBDR principle; and to make
interpretations that are, more often than not, favorable to themselves.

5.3 The often decisive bargaining and negotiation power of states

Thanks to the improved relative bargaining strength of developing countries, they
have increasingly been viewing provisions for differential treatment, especially finan-
cial and technical assistance, as prerequisites for their participation in international
environmental treaties. The subsequent outcome depends to a large extent on the rel-
ative importance of the given environmental problem to the industrial countries.

Many less developed countries have little to lose in the bargaining and so they can
sometimes adopt rather impudent strategies.'”" At the same time, in negotiations
on global environmental problems, the industrial states in particular cannot really
consider the option of ‘walking away’ and accepting an outcome of no agreement
rather than making more substantial concessions.'** That would cause both mate-
rial and symbolic costs. In this sense, the developing countries are often in stronger
negotiating positions.'®

The increased bargaining strength of developing countries has been made use of in
actual negotiations on international environmental treaties. For instance, within the
Montreal Ozone Protocol, the developing world made it clear that unless there was
preferential treatment for them, developing countries would not become parties to
the Protocol. Developing countries insisted that in the absence of financial support
they would be bound only by moral commitments.' The threat of refusing coopera-
tion was credible and hit its target, as the participation of a large number of develop-
ing countries was crucial to the environmental effectiveness of the Protocol.

Common but differentiated responsibility has been a core bargaining issue in the
international negotiations on climate change. To begin with, developing countries
agreed to participate in the negotiation process on the condition that their develop-
ment priorities were recognized and that they were guaranteed ‘new and additional’
financial and technological aid. The strategy appears to have been relatively successful
as the developing world was excluded from binding emissions reduction obligations

1% See also Shue, “The Unavoidability of Justice’, supra note 7, at 378-379.

12 Young notes that with the negotiations of the New International Economic Order in the 1970’s and early
1980’s, developed countries could afford rejecting the making of a treaty. Oran R. Young, ‘Negotiating
an International Climate Regime’ in Nazli Choucri (ed.), Global Accord. Environmental Challenges and
International Responses (MIT Press, 1993) 431-452 at 446.

195 As noted by Miller, the developing countries have in many cases the power to invalidate any negotiated
regime. Marian A. L. Miller, 7he Third World in Global Environmental Politics (Lynne Rienner Publishers,
1995) at 79.

104 See Delphine Borione and Jean Ripert, ‘Exercising Common but Differentiated Responsibility” in Irving
M. Mintzer and J. A. Leonard, Negotiating Climate Change. The Inside Story of the Rio Convention (Cam-
bridge University Press, 1994) 77-96 at 84.
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in the Kyoto Protocol, and various assistance mechanisms have been created into the
regime. It should be noted, however, that the bargaining power of the developing
countries may not be as strong, at least in theory, as it appeared to be in the ozone
case. That is because it is possible, or even likely, that in the end the South will suffer
from the adverse effects of climate change more than will the developed world, which
limits the room of manoeuvre.

5.4 Precedents from the past as lessons for the future?

International environmental agreements are not negotiated, and nor do they work,
in isolation. They draw inferences from past experience, whether this is considered
desirable by the participants or not. Consequently, states are increasingly inspired by,
or worried about, the possibility that, once agreed upon, a treaty rule or mechanism
might become a precedent; in other words, that it will subsequently be used, or at
least claims will be made for its use, in other treaty arrangements, to the discontent-
ment of some parties.

It is not surprising that states that will incur costs, due to more favourable treatment
being granted in an agreement to a group of parties, are generally very wary when
such mechanisms are formulated. Such states may oppose the idea that the principle
of common but differentiated responsibility would become a virtually automatically
applicable rule in international environmental affairs. They do not want to create
expectations to that end to which they would have to respond in every new MEA
negotiation process. In contradistinction, the receivers of assistance and of conces-
sions would be only too pleased if the arrangements held the value of precedents
and, thereby, forced differentiation to become a norm in international environmental
negotiations. It stands to reason that developing countries generally hope that the
differentiation rules on financial resources and on technology transfers will set prec-
edents for North—South relations also in other fields and more generally.

The fear of creating precedents has a stagnating effect in international environmental
treaty negotiations. This makes the negotiation process proceed more slowly, as states
cautiously consider what they can commit themselves to in the long term; and, con-
sequently, the emergence of ambitious rules and new innovations may be hindered.

Wiariness of creating a precedent has been clearly visible in the negotiation history of
several global environmental regimes. For instance, within the Montreal Ozone Pro-
tocol, potential donor countries made it clear that they would not agree to an ‘open
cheque’ for the receivers of the aid. Importantly, the governments of both industrial
and of developing countries sensed that they could well be establishing precedents
with important possible future implications for wider North—South relations.'®”

19 Richard Elliott Benedick, Ozone Diplomacy. New Directions in Safeguarding the Planet, (enlarged ed.
Harvard University Press 1998) at 153. See also Paul G. Harris, ‘Ethics, Interests and American Foreign
Policy: The Case of Ozone Depletion’, 12 International Relations (1995) 53-76 at 71-72.
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The issue of precedents was not as visibly present at the early stages of the climate
change negotiations as it had been several years earlier under the ozone regime.
There may have been various reasons for this. One is that the negotiations on climate
change were focused on such a variety of issues, all at the same time, that financing
questions did not receive so much attention; while the fact of granting preferential
treatment for developing countries was, in general, already quite clear from the
beginning. In addition, experience had perhaps shown that, despite the potential
precedent created under the Montreal Protocol for developing country financing, the
forms of differential treatment would still be negotiated on a case-by-case basis un-
der MEAs, leaving industrial countries with some power to influence the particular
outcomes. Nevertheless, the climate change negotiation process has been reported
as having given developing countries a fear of a precedent as to the formulation of
their possible future commitments. The fact that the emissions reduction targets
of developed countries were determined quite haphazardly (without, or with only
little, ex ante or ex post equitable justification) has increased suspicions in develop-
ing countries that they will be forced to accept targets inappropriate to their social
and economic capabilities, disproportionate to their historic contribution and their
greater vulnerability to the adverse effects of climate change.’” These fears may be
quite well-founded, although perhaps not entirely due to the past experience of how
the process went with the developed countries. Moreover, both the developed and
developing countries have shown awareness of the potential of climate change issues
to influence the wider North-South agenda.'”

5.5 The crucial role of information

State heterogeneity in bargaining makes the role of information crucial in negotia-
tions toward international environmental treaties. Particularly, problems of hidden
or asymmetrical information are easily present in any setting where two or more
parties are attempting to create an arrangement for mutual cooperation. The risk of
problems of imperfect information emerging is evident especially when states raise
their special circumstances as a justification for differential treatment. Incentives
often exist to exaggerate the expected costs of the treaty; and to understate expected
benefits, available domestic resources, and interests for fulfilling the obligations.
States are likely to behave strategically when it is evident that the burden imposed
upon them will depend on their revealed willingness and capacity to pay for envi-
ronmental quality.'® It is clear that vast genuine differences exist in these aspects be-

1% Farhana Yamin, ‘Equity, Entitlements and Property Rights under the Kyoto Protocol: The Shape of “Things’
to Come’, 8 Review of European Community and International Environmental Law (1999) 265-274 at
270.

17" See, for instance, Sebenius, ‘Overcoming Obstacles’, supra note 15, at 51 and 67.

198 See also Johan Eyckmans, ‘Nash Implementation of a Proportional Solution to International Pollution
Control Problems’, 33 Journal of Environmental Economics and Management (1997) 314-333 at 315. It
has even been claimed that states may intentionally leave their national environmental policies on a very
low level as they expect to receive that way even more financial support when they become a party to
an agreement. Jardena Kroeze-Gil and Henk Folmer, ‘Linking Environmental and Non-Environmental
Problems in an International Setting: the Interconnected Games Approach’ in Nick Hanley and Henk

Folmer (eds), Game Theory and The Environment (Edward Elgar, 1998) 165-180 at 166.
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tween the North and the South, and their real extent is generally unknown. Probably
equally valid is the claim that developing countries usually face far more significant
opportunity costs than do developed countries, with regard to participating in an
environmental treaty. As a consequence, states have different criteria for affordable
action to mitigate environmental harm. That is an important point to note, since
it can be said, if we rule out rare incidents of altruism, that states usually join only
regimes where they consider such joining to be in their interests.

It should be remembered that misrepresentations of information in international
negotiations and in regime governance are not necessarily intentional. The science
behind many global environmental problems is, alone, so complicated that acqui-
sition of correct information, no matter how many resources are invested in the
relevant research, is difficult. Furthermore, national environmental governance and
international negotiation capacities might be under such heavy stress in some devel-
oping countries that correct, or up-to-date, information is simply not available. The
production of correct information for MEA purposes can be very difficult and costly
for countries where resources are scarce or lacking altogether. This is very unfortu-
nate; naturally such problematic circumstances should be recognized and, if possible,
international aid mobilized to improve the situation. It seems, however, that at least
the potential for intentionally creating information asymmetries in international
environmental negotiations has been on the rise. The increasingly frequent applica-
tion of the principle of common but differentiated responsibilities in MEAs has not
certainly weakened, at least theoretically, the incentives to ‘play’ with information in
order to invite preferential treatment and additional assistance.

Misstated or hidden information may be disastrous to the application of the CBDR
principle in multilateral environmental agreements. Differentiation is made based
on countries’ often vastly differing circumstances, wealth, resources, wills, and vul-
nerabilities. If treaty-makers do not have correct information on these issues, the
whole regime becomes flawed and probably inefficient. When there is misstated or
hidden information, the true differential burden of an individual state is not imme-
diately obvious. The problem is made worse by the obvious lack of agreed methods
for ascertaining the true burden.'” Under conditions of imperfect information, it
may not be possible to tailor the terms of the agreement better to suit the individual
characteristics of the contracting parties. Consequently, some parties will benefit
undeservedly; while others will almost inevitably lose. The role of information is
truly crucial for the effective realization of the CBDR principle. The availability of
information can also be said to be important for the general advancement of fairness
and justice in international cooperation. Reliable and adequate information gives
negotiating parties a correct picture of the reality on the basis of which decisions on
differential treatment are to be made and justice to be duly served.

19 Timothy Swanson, ‘Negotiating Effective International Environmental Agreements: Is an Objective Ap-
proach to Differential Treatment Possible?’, 1 International Environmental Agreements: Politics, Law and
Economics (2001) 125-153 at 130.
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5.6 Dependence relationships

Common but differentiated responsibility quite easily raises concern over unbal-
anced dependence relationships between the differentiated groups of countries. It
is possible that a state will gradually come to rely more and more heavily on con-
cessions in obligations and on the available assistance; and that the state will not,
consequently, develop its own environmental policies in a sufficiently independent
manner. This situation is potentially aggravated by the practice adopted by some
MEAs of attempting to link the duties of industrial and developing countries. This
is most easily done by making compliance of the latter with their MEA obligations
dependent on the effective implementation of CBDR."® This would clearly form
a strong counter-balance to the power of the developed countries in international
environmental cooperation.

5.7 The uncertain status of the CBDR principle

Perhaps the most troubling issue with regard to the principle of common but dif-
ferentiated responsibility is its legal and policy status. CBDR has developed rather
rapidly during the last 15 or so years, and there has arguably been at least somewhat
consistent practice in its application in international environmental agreements since
the 1987 Montreal Protocol. Being thus increasingly commonly adopted and ap-
plied, it could be asked whether the principle is not developing into a customary
norm of international environmental law; and what implications such a transforma-
tion might have for international environmental law.

Common but differentiated responsibility is now, arguably, an inseparable part of
new international environmental treaty negotiations. Nevertheless, the language
used tends to remain somewhat vague; or commitments made to be more akin to
‘soft law’ (for example, declarations in treaty preambles).!"! On the other hand, the
practical applications of the CBDR principle have largely been adopted in a binding
form; for instance, as differentiated emissions reduction targets and specific financial
mechanisms. In those cases there is no question about the impact and force of the
principle. Views about CBDR as a principle of customary law in the international
environmental field are divided."'> Moreover, negotiating parties may well have dif-
ferent views about the status of the CBDR principle, with such different views be-

1% This issue was briefly discussed earlier in section 4.3.3.

"1 Soft law, as opposed to legally binding ‘hard law’, comprises declarations, guidelines, codes of conduct
and so forth.

For instance, Harris posits that the principle has moved from being a soft international legal principle to
‘a nascent but increasingly robust component of international law’, as demonstrated by its codification in
the Global Climate Change Convention. Paul G. Harris, ‘International Norms of Responsibility and U.S.
Climate Change Policy’ in Paul G. Harris (ed.), Climate Change and American Foreign Policy (St. Martin’s
Press, 2000) 225-239 at 237. For views that the CBDR is not a principle of customary law, see e.g. Stone,
‘Common but Differentiated Responsibilities’, supra note 4, at 299 and Rajamani, Differential Treatment,
supra note 10, at 124. All in all, it is probably too early to classify CBDR as a customary principle of
international environmental law.
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ing subsequently reflected in the treaty itself. Developed countries often regard the
principle as being based on ad hoc arrangements at the international level; whereas
developing countries are more eager to give differentiation the status of customary
international law.

The process of shaping and defining the status of the principle of common but differ-
entiated responsibility is multi-faceted and ongoing. CBDR is becoming an integral
part of an increasing number of international legal instruments; but, at the moment,
the actual content and scope of the differentiation are too difficult to define accurate-
ly.'3 It is not clear, for instance, whether developing countries can actually legally rely
on the principle of common but differentiated responsibilities; and effectively require
differentiation in their international environmental commitments. In any case, the
legal effects of the transformation of the CBDR principle into customary law would
be both interesting and difhicult to predict.

5.8 Categorization of countries for the purposes of differentiation

An interesting aspect in the practical realization of common but differential respon-
sibilities is the classification of countries into categories for differentiation. Usually
negotiation toward international environmental treaties is concerned with two main
negotiating blocs: the developed and the developing countries. However, states often
make demands for more individual treatment than merely a distinction between two
of very broad groups.'"*

Categorization of countries tends to be reductionist. Especially the group of develop-
ing countries is by no means a unitary unit; indeed, such countries sometimes adopt
markedly different policies, for instance the positions of the OPEC and AOSIS
groups in the climate change negotiations.'” A crude North—-South differentiation
largely overlooks the diversity in national situations: countries’ varying levels of de-
velopment, available resources, preferences and so on. In addition to the need to
distinguish more than two broad categories of countries for differentiation, there is a
need for dynamic definitions of the country positions. It is important that the criteria
for forming categories of countries for differential treatment in MEAs also permit
certain flexibility and dynamism. This would allow, or force, a certain country that
has, for example, reached a specified level of development, to move to another group
(the requirements of which it would fulfil in its changed circumstances). In other
words, agreed ‘triggers’ would actualize changes in status as relevant circumstances
change.

113 See also Cullet, Differential Treatment in International Environmental Law, supra note 3, at 89-90.

14 Negotiations on the burden-sharing under the Kyoto Protocol is a good example.

!5 Tan H. Rowland, ‘Equity and Global Environmental Politics’ in Tan H. Rowland, 7he Politics of Global
Atmospheric Change (Manchester University Press, 1995) 210-219 at 212.
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At present, international environmental treaty regimes usually draw from UN prac-
tice in their classification and treatment of countries, possibly supplementing that by
specific guidance for the particular MEA in question. The Montreal Ozone Protocol,
for instance, establishes in Art. 5(1) that only those parties which (i) are by a Meeting
of the Parties classified, based on the UN scale of assessments, as ‘developing coun-
tries’, and (ii) have less than 0.3 kg annual per capita consumption of the controlled
substances, may benefit from the positive incentives (the grace period) laid out in
Article 5. In contrast, funding under the Convention is available to all developing
country parties and countries with economies in transition without similar qualifica-
tions. The Montreal Protocol does not provide a definition of a developing country
as such as the terms in Article 5 are too contextual to work as a definition. Thus,
the Protocol has basically accepted self-definition with regard to countries eligible
for funding. The calls for further and more specialized differentiation have been an-
swered to a degree in the global climate change regime, where countries are placed
into a variety of categories for the commitments.

6 Concluding Remarks

The principle of common but differentiated responsibility is of utmost importance
for both the political and the environmental effectiveness of international environ-
mental regimes. Furthermore, it fosters the development of new relations between
states based on cooperation and partnership,''® emphasizing that substantive inequal-
ity is not to be tolerated in international environmental cooperation. It is important
to remember that the CBDR principle consists of two sides: common responsibility
denotes that we cannot afford to exclude countries from participating and taking
action to ameliorate global environmental problems; differentiated responsibility
means that not all parties need to adopt an equal burden in the effort. The aim is to
bring solidarity and substantive justice into the burden-sharing of MEAs.

Common but differentiated responsibility has the key function of inducing all states
to move toward sustainable development, albeit at different paces. Industrial coun-
tries are to take the lead but the gradually more stringent differentiated commitments
of the developing world are ensuring that they are following suit, and assisting in
the global achievement of sustainable development. In essence, CBDR works as a
guiding and balancing principle seeking to ensure that action is taken internationally
but that no party falls under its too heavy burden.

To determine the more specific ways of promoting equity and realizing an equitable
burden-sharing in international environmental treaties, multiple criteria probably
need to be used. Distributional effects of treaty commitments must, in any case, be
accounted for in the arrangements. The starting point is that relatively broad, if not

16 Cullet, Differential Treatment in International Environmental Law, supra note 3, at 92.
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universal, participation is needed in agreements that deal with global environmental
deterioration. At the same time, a rather pragmatic approach to seeking solutions
to international environmental problems is needed. The question to be asked is not
whether developing countries should participate and act to ameliorate global envi-
ronmental problems, but rather sow and when.

In general, differentiation in states” international obligations is quite a youthful phe-
nomenon. One might wonder why exactly it is that differentiations emerged so late;
and why they do not appear more frequently than they do.""” Applications of the
principle of common but differentiated responsibility can be found in virtually all
‘modern’ international environmental agreements. The influence of the principle,
or approach, on multilateral environmental regimes is indisputable. It can be said
that differentiation has developed from a limited practice of granting exceptions to
a more or less general rule, or consistent practice, in international environmental
treaty-making. The concrete application of CBDR is still highly context-based and
happens from a variety of motivations; but that does not lessen the value of the prin-
ciple. Common but differentiated responsibility has apparently become a permanent
feature of international environmental law-making.

"7 Stone, ‘Common but Differentiated Responsibilities in International Law’, supra note 6, at 276. (2004)
p- 282. Stone lists general reasons: some conventions deal with a subject matter that is morally too un-
ambiguous to allow exceptions; states pursuit to keep up their ‘good citizenship’ in international politics;
low bargaining power of those demanding differentiation and insufficient donor interests for that in
negotiations; the use of simple side payments; and laws of universal application are probably less costly to
organize and enforce. See ibid. at 282-283.
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THE ROLE OF PUBLIC PARTICIPATION
AND ETHICS IN ENVIRONMENTAL LAW
IMPLEMENTATION AND DIPLOMACY

Akpezi Ogbuigwe’

1 Introduction

As environmental issues and concerns have become more pervasive and complex, it
has become necessary to develop a wide range of mechanisms to increase awareness
about environmental activities. This is in part in recognition of the need to rely on
a broader range of behavioural motivators beyond the regulatory legal system. This
paper explores the role of public participation and ethics in environmental account-
ability; and suggests a framework in which public participation and ethics could be
organized, to enable citizens to become cognizant of the important role they either
play or might come to play in the overall process of environmental control.

2 Ethics and public participation in environmental law and

diplomacy

One of the significant developments in education in the last decade has been the
focus on values and ethics. Ethics covers concepts such as right and wrong, good
and evil and responsibility. Ethics lies at the heart of all human endeavours, from
the foundations of human civilisation, and the great religions, to the day-to-day
decisions we all make in the course of our lives.? Ethical rules generally provide an
outside boundary of permissible behaviour.” To that end, ethical codes can affect
certain conduct.

Head, Environmental Education and Training, UNEP.

Bob Jickling, Heila Lotz-Sisitka, Rob O’'Donoghue, and Akpezi Ogbuigwe, Environmental Education,
Ethics and Action: A workbook to get started (UNEP, 2006) at i.

> See Jean Maclean Snyder, ‘Against the Rules’ 28 Stezson Law Review (1998) 299-304 at 303.
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Opver the past few years there has been remarkable theoretical proliferation in the field
of environmental philosophy; with the development of environmental ethics, which
considers the relationship between human beings and the natural environment. It
explores the intellectual and moral causes for the environmentally destructive prac-
tices of the dominant industrial and economic cultures; and proposes alternatives
that might avoid these consequences.” In the United Nations Environmental Pro-
gramme’s publication: Environmental Education, Ethics and Action,® ethics is said to
be about relationships between individual and group interests — human or otherwise
—around some idea about the common good. The writers proffer the suggestion that
ethics is a process of inquiry and critical thinking; and that it is not about ‘preaching,
‘indoctrinating’ or ‘inducting’ learners into ‘rules of behaviour’ or ‘codes of conduct’.
Seen in this way, ethics is an open-ended process with the potential to expose new
challenges and generate new possibilities. It is a process of making choices that enable
better ways of seeing and doing things.

Another critical element of a strategic environmental accountability system is public
participation. Public participation has been defined as ‘purposeful activities in which
citizens take part in relation to government’.® Effective public participation can bring
more facts to the table, ensure more thoughtful decision-making, and increase the
amount of data available to monitor compliance and enforcement of environmental
law.

3  Chemicals and the environment

Chemical substances play an important role in daily life and are used in virtually
every aspect of modern society; such as manufacturing, telecommunication and
agriculture. Chemicals have greatly contributed to human well-being. For instance,
agricultural chemicals have raised farming yields by helping to eliminate crop pests;
and industrial chemicals have provided a great variety of useful products.” However,
once released into the natural world, chemicals can persist for years and have long-
term health and ecological consequences. The associated risks are often only discov-
ered later, when the damaging effects of certain chemicals become manifest. Today,
chemicals are produced more than ever by both developed and developing countries
and they are an important part of today’s globalized world.®

* See generally the joint publication of 37(1) U.C. Davis Law Review and 27(1) Environs (2003) entitled

‘Symposium: Environmental Ethics and Policy: Bringing Philosophy Down to Earth’; and the article

Alyson C. Flournoy, ‘Building an Environmental Ethic from the Ground up’, 37 Davis Law Review (2003)

53-80.

Jickling et al., supra note 2.

Stuart Langton, “What is Citizen Participation?” in Stuart Langton (ed.), Citizen Participation in America

(Lexington Books, 1978) 13-24 at 13.

7 See, for example, UNEP, Tiaining Manual on International Environmental Law (UNED, 2006), available
at <http://www.unep.org/law/PDF/law_training Manual.pdf> (visited 23 January 2008).

8 Jbid.
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The industrial revolution gave birth to environmental pollution as we know it today.
By changing the ratio of open fields to towns, encouraging population shifts and new
social structures, the industrial revolution changed forever the face of development.
Sleepy hamlets turned into thriving villages; prosperous villages became populous
towns; and giant chimney stacks, releasing the gaseous by-products of coal-burning
furnaces, began to dominate the skyline. The emergence of great factories and the
consumption of immense quantities of coal and other fossil fuels gave rise to unprec-
edented air pollution; and the large volume of industrial chemical discharges added
to the growing load of untreated human waste.

Since the 1972 UN Conference on the Human Environment,’ the world has wit-
nessed unprecedented development in environmental law-making. In the space of
one generation, through both national legislation and international agreements, na-
tions have established norms and a framework for environmental stewardship of the
Earth. Early international efforts to tackle environmental and public health problems
were generally devoted to improving the availability of information about such sub-
stances.'® In response to the dramatic growth in chemicals production and trade, the
United Nations Environmental Programme (UNEP) and the Food and Agriculture
Organisation (FAO) started developing and promoting voluntary information ex-
change programmes in the mid-1980s. The International Code of Conduct on the
Distribution and Use of Pesticides' was adopted in 1985 by FAO with the objective
of setting forth responsibilities and establishing voluntary standards of conduct for
all private and public entities engaged in, or affecting the distribution and use of
pesticides. The London Guidelines for the Exchange of Information on Chemicals in
International Trade'? were adopted by the Governing Council of UNEP in 1987. The
Guidelines were for use by governments with a view to promoting chemical safety
in all countries through the exchange of scientific, technical, economic and legal
information on chemicals. Both of these instruments were integrated into a legally
binding agreement in 1998 in the Rotterdam Convention on the Prior Informed
Consent Procedure for Certain Hazardous Chemicals and Pesticides in International

9 The UN Conference on the Human Environment was held in Stockholm, Sweden, in 1972. It was the
first time that the United Nations and the foreign ministries of the States Members of the United Nations
considered environmental protection to be a geo-political priority. On 16 June, 1972, the Conference
adopted the Declaration of Principles on the Human Environment. Stockholm Declaration, Report of the
United Nations Conference on the Human Environment, UN Doc. A/CONF/48/14/Rev.1 (1972). On
its recommendation, the UN General Assembly established the United Nations Environment Programme
(UNEP). See, generally, Donald Kaniaru “The Stockholm Conference and the Birth of the United Na-
tions Environment Programme’ in Marko Berglund (ed.), International Environmental Law-making and
Diplomacy Review 2005, University of Joensuu — UNEP Course Series 2, (University of Joensuu, 2000),
3-22 at 3.

10 In 1976, UNEP established the International Register of Potentially Toxic Chemicals IRPTC) to compile
and circulate information on chemical hazards.

""" Adopted 28 November 1985, Annex to Resolution 10/85; Revised Version adopted by the 123rd Session
of the FAO Council in November 2002.

12 See UNED, London Guidelines for the Exchange of Information on Chemicals in International Trade,
available at <http://www.chem.unep.ch/ethics/english/longuien.htm> (visited 23 January 2008).
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Trade (‘PIC Convention’).”® The other instrument currently of great significance is
the Stockholm Convention on Persistent Organic Pollutants (POPs Convention’), '
which bans or restricts trade in and use of some of the most dangerous chemical
substances known.

Furthermore, the International Labour Organisation (ILO) concluded international
agreements relating to safety at work and the prevention of chemical accidents, in
1990 and 1993 respectively, in the Convention Concerning Safety in the Use of
Chemicals at Work" and the Convention Concerning Major Industrial Accidents.'
In addition, the Vienna Convention for the Protection of the Ozone Layer'” and
its Montreal Protocol (1987)'® provide control mechanisms to halt the depletion of
the ozone layer. The United Nations Framework Convention on Climate Change"
and its Kyoto Protocol® target substances known to cause global warming. Some
other air pollutants were addressed by the 1979 Geneva Convention on Long-Range
Transboundary Air Pollution®' and its Protocols.*

As demonstrated above, chemicals are regulated in relation to different aspects and
stages of their life cycle by a great number of agreements adopted by different or-
ganizations. Chapter 19 of Agenda 21,” on ‘Environmentally Sound Management
of Toxic and Dangerous Products’ called for the creation of a forum for intergovern-
mental bodies dealing with chemical risk assessment and management.”* Accord-
ingly, the Intergovernmental Forum on Chemical Safety (IFCS)* was established
in 1993.

Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides

in International Trade, Rotterdam, 11 September, 1998, in force 24 February, 38 International Legal

Materials (1999) 1.

4" Convention on Persistent Organic Pollutants, Stockholm, 22 May 2001, in force 17 May 2004, 40 In-
ternational Legal Materials (2001) 532, <http://www.pops.int>.

15 ILO Convention No. 170 Concerning Safety in the Use of Chemicals at Work, Geneva, 25 June 1990,

into force 4 November 1993.

ILO Convention No. 174 on the Prevention of Major Industrial Accidents Convention, Geneva, 22 June

1993, into force 3 January 1997.

Convention on the Protection of the Ozone Layer, Vienna, 22 March 1985, in force 22 September 1988,

26 International Legal Materials (1985) 1529.

Montreal Protocol on Substances that Deplete the Ozone Layer, Montreal, 16 September 1987, in force

1 January 1989, 26 International Legal Materials (1987) 154, <http://www.unep.org/ozone/>.

1 United Nations Framework Convention on Climate Change, New York, 9 May 1992, in force 21 March

1994, 31 International Legal Materials (1992) 849, <http://unfccc.int>. It has near universal participation

with 192 Parties as of 22 August 2007.

Kyoto Protocol to the United Nations Framework Convention on Climate Change, Kyoto, 11 December

1997, in force 16 February 2005, 37 International Legal Materials (1998) 22. As of 12 December 2007,

there were 177 Parties to the Kyoto Protocol.

Convention on Long-Range Transboundary Air Pollution, Geneva, November 13 1979, in force 16 March

1983, 18 International Legal Materials (1979) 1442, <http://www.unece.org/env/lrtap/>.

The Convention has adopted eight Protocols, dealing with, inter alia, nitrogen and sulphur emissions,

heavy metals and persistent organic pollutants.

# Agenda 21, UN Conference on Environment and Development, Rio de Janeiro, 13 June 1992, UN Doc.
A/CONE.151/26/Rev.1 (1992).

24 Para. 19.76.

»  For more information, see <http://www.who.int/ifcs/en/>.

20
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Chapter 19 of Agenda 21 advocated the expansion of programmes on chemical
risk assessment,”® such as the International Programme on Chemical Safety” run
by UNEP, ILO and the World Health Organisation. Thus, the Inter-Organisation
Programme on the Sound Management of Chemicals (IOMC)*® was established to
promote coordination among international organizations involved in implementing
Chapter 19. Priorities set out in chapter 19 of Agenda 21 are the:

— expansion and acceleration of international assessments of chemicals risks;

— harmonization of classification or labelling of chemicals;

— information exchange on toxic chemicals and chemical risks;

— establishment of risk reduction programmes;

— strengthening of national capabilities and capacities management of chemi-
cals; and the

— prevention of illegal international traffic in toxic and dangerous products.”’

In 2002, the World Summit on Sustainable Development agreed to a comprehensive
strategic approach for the international management of chemicals. Following this
decision, the UNEP Governing Council adopted a plan to develop a Strategic Ap-
proach to International Chemicals Management (SAICM) by 2005.%° SAICM aims
at ensuring that chemicals are used and produced in ways that lead to the minimiza-
tion of significant adverse effects on human health and the environment.

4  Ethics and public participation in environmental law
implementation: the missing link?

4.1 Introduction

The question must be asked whether the international legal system, which is suppos-
edly consensual in nature, is able to resolve the environmental issues raised by chemi-
cals. Despite the existence of a wide array of global and regional legal instruments
governing chemicals, they still remain a threat to the environment and to human
health. Enforcement of environmental laws is essential to attaining the international
objective of sustainable development. To be effective, however, this enforcement
must be routine, reasonably resourced and predictable. It is time that these laws and
policies were translated into pragmatic results. We need to move from theory into
action; we need to ‘walk the talk’. This raises an important question: to what extent
do ethics and involvement of the public have a practical impact on environmental
law and policy? Without a doubt, public participation and ethics are indeed key

% Para. 19.14.

¥ For further information, see <http://www.who.int/ipcs/en/> (visited 6 February 2008).

% For further information, see <http://www.who.int/iomc/en/> (visited 6 February 2008).

# Para. 19.4.

% Decision SS.VII/3 (2002) of the UNEP Governing Council. For further information on SAICM, see
<http://www.chem.unep.ch/saicm/> (visited 6 February 2008).
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ingredients of sustainable development. Unfortunately, the principal public par-
ticipation methods and ethics used today by states often do not allow for effective
implementation of environmental law.

4.2 The Concept of Ethics

In his essay “The Land Ethic’,*’ Aldo Leopold writes of the concept of a community
that:

[a]ll ethics so far evolved rest upon a single premise: that the individual is a
member of a community of interdependent parts. His instincts prompt him to
compete for his place in that community, but his ethics prompt him also to co-
operate (perhaps in order that there may be a place to compete for). The land
ethic simply enlarges the boundaries of the community to include soils, waters,
plants, and animals, or collectively: the land.*

In the progressive development of social moral norms about nature, Leopold identi-
fies a parallel to the development of social norms. He argues that ‘[lJand-use ethics
are still governed wholly by economic self-interest, just as social ethics were a cen-
tury ago. He continues to explain why a ‘land ethic’ must be the basis for human
decision-making about natural resources; suggesting that:

a system of conservation based solely on economic self-interest is hopelessly
lopsided. It tends to ignore, and thus eventually to eliminate, many elements in
the land community that lack commercial value, but are (as far as we know) es-
sential to its healthy functioning. It assumes, falsely, that the economic parts of
the biotic clock will function without the uneconomic parts. It tends to relegate
to government many functions eventually too large, too complex, or too widely
dispersed to be performed by government.*

These conclusions support Leopold’s articulation of a norm for human conduct, a
golden rule, based on ecological knowledge. ‘A thing’, he suggested, ‘is right when
it tends to preserve the integrity, stability, and beauty of the biotic community. It is
wrong when it tends otherwise’.* Bob Jickling et al. suggest that:

[o]ne way to start this process is to ask philosophical questions: What is a good
way to live? Or, what is a good way live in a given context? What are good rela-
tions between people and societies? What about good relationships between

people and animals, species, ecosystems, or the more-than-human world?’®

3t Aldo Leopold, A Sand County Almanac, and Sketches Here and There (Oxford University Press, 1949) at
203.

2 Thid.

3 Ibid. at 204.

3 Thid.

% Jickling et al., Environmental Education, Ethics and Action, supra note 2.

60



AxkPEZI OGBUIGWE

The norms reflected in environmental law may not yet fully embrace Aldo Leopold’s
‘Land Ethic’ as a rule of law, but they have established the juridical framework from
which the Land Ethic may emerge and come to be acknowledged. Environmental
norms are observed because they are norms about how people respect each other
and the natural systems that sustain human communities. Environmental norms are
basic to human well-being and arise out of the human condition; emerging from the
fact that humans exist within ecosystems and that human society is embedded in the
natural systems in which they have evolved.

The environmental norms fundamental to sustainable development have been stated
in a soft law instrument, known as the ‘Farth Charter’, which was in 2003 endorsed
by the Council of the International Union for the Conservation of Nature and
Natural Resources (IUCN).*® Many local authorities, and some States, have endorsed
the Earth Charter.”” The importance of these developments was underscored by the
adoption of the Johannesburg Plan of Implementation by the UN World Summit
on Sustainable Development (WSSD), which states that ethics is fundamental to
sustainable development.®®

When discussing enforcement of environmental norms, the Earth Charter may be
considered to be a statement of the collective environmental norms, as these are vari-
ously reflected in the environmental laws that nations have adopted over the past
three decades. Each of the treaties and statutes and decisions comprising environ-
mental law in some way reflects aspects of the norms restated in the Earth Charter.
Each of the norms expressed in several clauses of the Earth Charter is more than
just what its words express. These norms do not exist because they are expressed in
the Earth Charter; rather, they reflect norms that derive from experience about hu-
manity’s relationship with Earth’s natural systems. It cannot be contended that the
status of the Earth Charter is presently greater than that of ‘soft law’, but it arguably
contains the jurisprudential foundation for all environmental law. The Earth Charter
makes plain why environmental law enforcement is essential, and why it needs to be
accorded a priority as one of the bases for sustaining life on Earth. The enforcement
of these norms is essential for attaining and maintaining a high quality of life on
Earth. Ultimately, the long-term solution to environmental issues is to give people a
chance to gain awareness of the consequences of their actions. This can be a reference
to determine everyday choices on environmental management.

3% 58th Meeting of the [IUCN Council, Decision C/58/46 (2003).

7 See the Earth Charter’s web site for the current roster of endorsements at various governmental and non-
governmental levels, available at <http://www.earthcharter.org/> (visited 14 August 2007).

3 Plan of Implementation of the World Summit on Sustainable Development, UN Doc. A/CONE199/20
(2002) para. 6.
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4.3 Implications of involving the public in implementing environmental law

Today’s environmental law implementation invites extensive public participation.
Even more recent is the notion that the public should play an integral role in de-
veloping and enforcing an environmental regulatory scheme designed to alleviate
environmental degradation. This is, however, a notion that has yet to take firm root
in many areas of the world.

Environmental issues are best handled with the participation of all concerned citizens,
at the relevant level. At the national level, each individual should have appropriate
access to information concerning the environment that is held by public authorities,
including information on hazardous materials and activities in their communities,
and the opportunity to participate in decision-making processes. States should facili-
tate and encourage public awareness and participation by making information widely
available and effective access to judicial and administrative proceedings, including
redress and remedy.

Through public participation, stakeholders could raise a wide range of environmental
values. It places the citizen alongside the issue as citizens are central and directly re-
lated to the issue; and ought to have immediate and equal opportunities to influence
the processes and the outcomes. However, the administrative structures and processes
remain the bridge between the two. The administrators” influence comes from their
relationship with the citizenry, as well as from their expertise and position. The ulti-
mate goal of participation programmes is to democratize the decision-making process
by increasing the quantity and quality of public influence. The many goals, sugges-
tions, and strategies detailed thus far demonstrate that the public’s opportunities to
participate in this process exist at three levels: the law-making level, where national
environmental policy is determined; the policy implementation level, where agencies
develop programs to implement laws on a national and regional basis; and the local
level, where smaller projects are undertaken. These three levels, in turn, suggest a
hierarchy of public influence in environmental decision-making. Specifically, public
participants can inject values into national environmental policy; provide input in
decisions that incorporate ecosystem concerns; and can bring community interests
to bear in local decisions which will, in turn, facilitate public action.

When citizens feel that their voices do not really make a difference in the decision-
making of leaders, they become less inclined to participate in the future. Participation
should not, therefore, be a mere technicality or a way to gain approval. Participation
should rather be a way productively to involve the community in implementing
environmental law.

Although the public may not at present fully recognize the role it might take in

shaping a national participation program, it would seem that with only limited effort
countries could modify their agendas to address such important environmental mat-
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ters. Thus, public participation is a mechanism to inject public values into environ-
mental lawmaking and implementation through integration of input from members,
allowing public values to inform legislative positions and policy implementation.
This will, in turn, promote voluntary public action in the interest of protecting the
environment.

5 Conclusion

This paper has highlighted the importance of ethics and public participation in envi-
ronmental law implementation. As promising as these concepts may appear, it is clear
that participation strategies must be systematically devised by governments, agencies
and participants alike. Participation programs will also fail to reach their highest po-
tential, if these strategies operate in isolation from ethics. Imagining ethics and public
participation programs as spheres of public influence that are coordinated with, and
constructed around, one another, is one way to begin designing environmental law
implementation for the next century. According to Jickling et al.:

[e]xercising our ethical abilities is part of being human. It is an ability that should
be built into our lives such that it becomes ‘simply normal behaviour’. Ethics
should not be an exotic activity performed by heroes, saints, and experts that re-
side elsewhere — it is a matter for everyone. It is the stuff of everyday activity.

¥ Jickling et al., Environmental Education, Ethics and Action, supra note 2.

63






THE NEw EUROPEAN UNION REFORM
TrREATY: WHAT’S IN IT FOR EU
ENVIRONMENT NEGOTIATORS?

Nicola Notaro’

1 Introduction

On 18 October 2007, an Inter-Governmental Conference (IGC) gathering the 27
Member States (MS) of the European Union (EU) in Lisbon concluded its work
and agreed a new treaty called the ‘Reform Treaty’ (RT)? aimed at modernizing and
increasing the efliciency of the EU after the biggest enlargement in its history.> The
IGC had been given this task on the basis of a long and detailed mandate agreed by
the European Council of 21-22 June 2007 under the German Presidency of the EU.
The Rrform Treaty has undergone linguistic checks and renumbering and was signed
on 12 December 2007, in Lisbon.

The Reform Treaty takes a different approach to that of the now defunct European
Constitution,* as it does not replace the existing treaties but amends them as had

LL.M Bruges, Ph.D London; currently Legal Adviser for international environment negotiations in the
Environment Directorate General of the European Commission. The views expressed here are the author’s
own.
The text of the RT is available at <http://www.consilium.europa.eu/cms3_fo/showPage.
asp?id=1317&lang=en&mode=g> (visited 10 December 2007).
> On 1 May 2004, Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slo-
vakia and Slovenia became EU members. They were joined on 1 January 2007 by Bulgaria and Romania,
bringing the total number of EU members to 27.
4 (OJ 2004 No. C 310/01. In 2004, a new and significant overhaul of the EC/EU Treaties was decided
upon by the European Heads of State and government. This was aimed at turning the original Treaty of
Rome, as modified and developed over the years, into the European Constitution by integrating into it the
European Charter of Human Rights and some important institutional changes. The Constitution could
only enter into force after ratification by the then twenty-five Member States; but the ratification process
slowed down considerably after the French and Dutch citizens voted against the Constitution in national
referenda. This originated an impasse which was only solved by the above mentioned European Council
meeting in June 2007.
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been the case with previous amendments of the original European Community
and European Union Treaties.’ The Reform Treaty will modify the Treaty on the
European Union (TEU), which will retain its name; and will also modify the Treaty
establishing the European Community (TEC), which will be renamed the Treaty on
the Functioning of the European Union (TFEU).

The Reform Treaty brings about many structural and substantive changes to the
existing TEU and TEC. Their analysis would go beyond the scope of the present
paper, which will only address those changes introduced by the Reform Treaty —
either general or specific to the environment provisions — that are likely to have an
impact on the way the EU acts as a negotiating bloc in international environmental
negotiations.

At this early stage, it is clear that any attempt to analyze the impact of the Reform
Treaty has to be understood as preliminary and subject to further elaboration. In fact,
the analysis is difficult and complex not only because of the intrinsic lack of experi-
ence with the new provisions; but also because the Reform Treaty is at present very
difficult to read. This is because the text is comprised of a long list of amendments
which are not easy to understand if not put in the context of the present treaties.
Only a consolidated text putting together the Reform Treaty and the TEU and TEC
will make the text understandable. It is to be hoped that the European and/or aca-
demic institutions involved will start this work as soon as possible; without waiting
for the ratification of the Reform Treaty by the 27 Member States and for its entry
into force, expected by 1 January 2009.

2 The TEU: legal personality and external representation of
the EU

To clarify the new set-up originated by the Reform Treaty, it is worth pointing out a
major structural change: the revised Treaty on the European Union will contain all
of the basic rules on EU competence and institutions. There will be six Titles: Title
I on common provisions, Title IT on democratic provisions, Title III on the institu-
tions, Title IV on flexibility, Title V on general provisions on the Union’s External
Action and specific provisions on the common foreign and security policy (CESP),
and Title VI containing final provisions.

It will always be necessary, therefore, when reading the Treaty on the Functioning of
the European Union, to refer back to the TEU. Similarly, the general and final pro-
visions of the TFEU will apply also to the matters currently in the second and third

> For a consolidated version of the EEC (European Economic Community) Treaty see OJ 2002 No. C
325/33. See also <http://europa.eu/scadplus/treaties/eec_en.htm> (visited 10 December 2007). For elec-
tronic access to the original Treaties and all their amendments see <http://eur-lex.europa.cu/en/treaties/
index.htm> (visited 10 December 2007).
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pillars.® The two treaties will have the same legal value. This seems to be a departure
from the present Article 47 of the TEU, in terms of which nothing in that Treaty
shall affect the Treaty establishing the European Community. However, it is hard to
anticipate the full practical impact of this new provision at this stage.”

One major substantive change introduced by the Reform Treaty is the elimination
of the EU pillars structure® and the conferral of single and express legal personal-
ity to the EU.? In other words the EC will disappear; to be replaced by its succes-
sor, the EU, in all international contexts. From the entry into force of the Reform
Treaty, it will be the EU (and no longer the EC) which will be a Party to Multilateral
Environmental Agreements; and which will hold observer/full participant/member
(whichever is relevant) status in international organizations and conferences, where
this status is currently attributed to the EC. The implementation of this change
may require more or less complex formalities to be completed, depending on which
forum is taken into consideration. This may give the EU an opportunity to obtain
an enhanced status when compared to the EC; for example, within United Nation
contexts such as the UN General Assembly and various committees thereunder.

Importantly, the external representation of the EU will be the responsibility, in the
field of common foreign and security policy, of the newly established permanent
President of the Council'® and the High Representative for Foreign Affairs and Se-
curity Policy at their respective levels.!" For matters (such as the environment) which
are not part of foreign and security policy; the EU external representation will be a
task for the Commission, unless otherwise provided for by the Treaty.

In practice, under the Treaty establishing the European Community, the Commis-
sion already is the institution that represents the EC externally on matters covered
by Community competence; be these matters exclusive or shared. For instance, all
EC delegations taking part in MEA meetings are headed by the Commission; which
makes interventions during the meetings from behind the EC flag, even though the
EC delegation may also comprise staff of the Council Secretariat and members of the
European Parliament. However, the explicit recognition in the Treaty of the role of

TFEU, part 7. See note 8 below on the ‘pillars’.

A potential conflict might arise in case of conclusion by the EU of a Treaty covering both the foreign and
security policy (in the TEU) and an area of exclusive or shared competence (in the TFEU). At present,
when choosing the applicable procedure, the above mentioned Art. 47 has to be respected. In the future,
there would be perfect equality between the two treaties and a balance respectful of both would need to
be found.

The three pillars concern Community policies in the TEC (I pillar); Common Foreign and Security Policy
in the TEU (II pillar); Justice and Home Affairs in the TEU (III pillar). On the pillars structure, see more
in Nicola Notaro, ‘International Environmental Negotiations and the EU: A Practical Viewpoint', in Ed
Couzens and Tuula Kolari (eds.), International Environmental Law-making and Diplomacy Review 2006,
University of Joensuu — UNEP course Series 4 (University of Joensuu, 2007), 17-26 at 19.

° TEU Arts 1 and 32.

1% He/she will have a mandate of 2-and-a-half-years, renewable once, TEU Art. 9b.

1 TEU Art 9(e).

67



Tae NEw Eurorean UNION REFORM TREATY: WHAT’S IN IT FOR EU ENVIRONMENT NEGOTIATORS?

the Commission'? is likely at least to protect the Commission’s role in international
environmental negotiations from MS’ attempts to ‘take over’ the negotiations.'® The
Commission’s role might even be enhanced. This is even more likely as the Reform
Treaty, while confirming the EU Presidency rotation every six months for all non-
CFSP matters, also establishes ‘team Presidencies’. This means that three successive
Presidencies are to develop joint programmes to cover their 18 month time spans.
The danger exists that a team Presidency might be tempted, in matters of shared
competence like that of the environment, to marginalize the Commission by dis-
tributing responsibilities for negotiations only within its own team. However, if all
players behave wisely and in accordance with the Treaty, the team Presidency and the
Commission could share the external representation of the EU on matters of shared
competence; on the basis of the concept of ‘predominant competence’. This would
mean that when an issue to be negotiated internationally is covered to a large or
considerable extent by EU law, the Commission would take the leading seat. When
this is not the case, the leadership would be with the team Presidency. This arrange-
ment would also in practice allow for some flexibility to take into account the issue
of where the best human resources might be in particular matters.

The Reform Treaty therefore provides an opportunity to improve the consistency
of EU Presidencies’ plans and agendas over longer periods of time; to contribute to
making EU negotiating teams more professional; and, perhaps after a first adjust-
ment phase, to contribute also to reducing conflicts between the Commission and
the Council over competence issues.

3  The TEU: objectives, competence and voting rules

The revised list of objectives'* introduced by the Revised Treaty substantially main-
tains the references in the TEU and TEC to ‘sustainable development’ both within
the EU and globally; and to a high level of protection and improvement of the envi-
ronment. These principles are also confirmed by the new chapter of the TEU on the
general provisions of the Union’s external actions."” Ensuring the overall consistency
of EU external action will be a shared task for the Council, the Commission and the
High Representative.

New provisions will also be introduced by the Reform Treaty in the Treaty on the
European Union with regards to the relations between the Union and the Member
States; and on fundamental principles governing competence.'® These provisions

2 TEU Arc 9(d).

Some Member States are, unfortunately, very prone to limit EC competence and to reject the role of the
Commission in international negotiations as they wish to continue to ensure a role for themselves in that
context.

4 TEU Art. 3.

> TEU Arts 10(a) and 10(b).

16 TEU Arts 4 and 5.
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contain hardly any substantive new elements. The principle of loyal co-operation
between the Union and the MS in the present Article 10 of the TEC is maintained;
and it is made explicit that this applies also to the Union, and not only to the
Member States. The principle of ‘conferral’ is also maintained; so that the EU can
act only within the limits of the competencies conferred upon it by the treaties.
Also, the principles of ‘subsidiarity’ and ‘proportionality’” are confirmed; but a new
Protocol confers a role on national parliaments in the control of the application of
the principle of subsidiarity through an early warning system that allows them to
raise their concerns on Commission proposals that they perceive to be in violation
of subsidiarity. This could lead the Commission to modify or withdraw its proposals
if it so decides.

New rules have also been agreed on the calculation of qualified majority voting
(QMYV) for the Council.'® These will, of course, have an influence on the Council’s
capacity to take decisions in all fields where QMYV is applicable; including that of the
environment. From 1 November 2014, QM will be reached with the positive vote of
at least 55% of the Member States; where these MS represent 65% of the population
of the EU. A blocking minority will have to include at least four Member States;
otherwise the population criteria will be considered as achieved even it is not.

However, until 31 March 2017 a Member State will still be able to request the calcu-
lation of the Qualified Majority on the basis of the present rules.”” One would have
expected that this long transitional period for the new system to display its effects
fully, and yet to facilitate decision-making in the Council, would have been a suf-
ficient guarantee for all Member States. However, this is not the case; as the Reform
Treaty also resuscitates the ‘loannina compromise’® which allows a group of MS,
constituting only 75% of the number of States or of the population necessary to
reach a blocking minority, to delay a vote and to continue to debate during a ‘reason-
able delay’. From 1 April 2017 this threshold will be lowered to 55%.

According to TEC Art. 5, ‘[i]n areas which do not fall within its exclusive competence, the Community
shall take action, in accordance with the principle of subsidiarity, only if and in so far as the objectives of
the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of
the scale or effects of the proposed action, be better achieved by the Community’ (subsidiarity). Moreover,
‘[a]ny action by the Community shall not go beyond what is necessary to achieve the objectives of this
Treaty’ (proportionality).

18 TEU Art. 9(c).

Y Ibid.

The Ioannina compromise takes its name from an informal meeting of foreign ministers in the Greek
city of Ioannina on 29 March 1994. Among the decisions taken at the meeting was a Council decision
concerning the specific question of qualified majority voting in an enlarged 16-member Community.
The decision was later adjusted in the light of Norway’s decision not to join. The resulting compromise
lays down that if members of the Council representing between 23 votes (the old blocking minority
threshold) and 26 votes (the new threshold) express their intention of opposing the taking of a decision
by the Council by qualified majority, the Council will do all within its power, within a reasonable space
of time, to reach a satisfactory solution that can be adopted by at least 68 votes out of 87. Following the
re-weighting of votes in the Council of Ministers, the Treaty of Nice in 2000 put an end to the Ioannina
compromise.
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The extent to which the new rules will constitute an improvement will depend on
how often the above-mentioned two exceptions will be resorted to. One must hope
that their use will be limited to exceptional and rare cases concerning major national
interests.

4  The TFEU: competence and environment provisions

Provisions on competence have also been added to the Treaty on the Functioning
of the European Union,*" which describes exclusive and shared competence; and,
for the latter, states that MS shall exercise their competence to the extent that the
Union has not exercised its competence or has decided to cease exercising it. More
interestingly, the TFEU lists the matters that fall, respectively, under exclusive and
under shared competence.?

It is noticeable that common commercial policy becomes exclusive competence in
its entirety; whilst at present this applies only to trade in goods.” The Union will
also have exclusive competence over the conclusion of an international agreement;
when such conclusion is provided for by a legislative act of the Union or is necessary
to enable the Union to exercise its internal competence, or insofar as its conclusion
may affect common rules or alter their scope.? This latter clarification, while codify-
ing existing case law, may have an impact in the environment field; since in this field
common rules exist in many areas. In such cases, the Union would not be acting on
the basis of shared, but of exclusive, competence; to the extent that a field is covered
by common rules.

The TFEU also lists matters falling under shared competence and environment is,
of course, one of these. In relation to environmental provisions, the Reform Treaty
singles out ‘combating climate change’ as a priority amongst the objectives of envi-
ronment policy in the current Article 174 of the TEC. This change is not likely to
have any substantial impact as the fight against climate change was already covered
under the existing objectives. The purpose of this addition seems merely to be a high-
lighting of the political importance of the matter. In paragraph 4 of Article 174, the
Reform Treaty operates to delete the reference to Article 300 as being the legal base
for the negotiation by the Union of agreements with third parties. The reason for
this change is unclear; as Article 300 remains, after renumbering, the only suitable
legal base for these agreements.”

2l TFEU Art. 2.

2 TFEU Arts 3 and 4.
2 TFEU Art. 3.

2% Thid.

2 On Art. 300, see next section.
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5 The TFEU: external relations

The Treaty on the Functioning of the European Union states that the Union’s ac-
tions on the international scene shall be guided by the principles, shall pursue the
objectives, and shall be conducted in accordance with, the general provisions on the
Union’s external action; which are laid down in Title V of the Treaty on the Euro-
pean Union.”® This new clause links the TFEU external policies with the clauses on
the general principles of EU external relations; and seems aimed at achieving greater
consistency in all areas of EU external action.

The TFEU clarifies that the Union may conclude agreements with one or more third
countries or international organizations.” This is possible where the Treaties so pro-
vide; or where the conclusion of an agreement is necessary in order to achieve, within
the framework of the Union’s policies, one of the objectives referred to in the Treaties;
or where such conclusion is provided for in a legally binding Union act; or is likely
to affect common rules or alter their scope. Agreements concluded by the Union are
binding upon the institutions of the Union and on its Member States. These clauses
apparently represent an attempt to summarize the current case law regarding the
existence of external competence within EC law (the first pillar). These principles
will now apply to all three pillars, including foreign policy. None of these changes is
likely to have a great impact on environmental negotiations.

The Treaty on the Functioning of the European Union also amends Article 300
TEC - the key provision for the negotiation, signature and conclusion of interna-
tional (environmental) agreements — as this provision will apply to what used to be
three different pillars. The most important change concerns the right to recommend
to the Council a mandate to open international negotiations.? This will no longer
be the exclusive prerogative of the Commission, as at present, but also of the High
Representative where the agreement relates exclusively or principally to the common
foreign and security policy. The Council, depending on the subject of the agreement
envisaged, will nominate the Union negotiator or the head of the Union’s negotiat-
ing team.

The extension to the High Representative of the right to recommend to the Council
the adoption of a mandate is merely a logical consequence of the fact that Article
300 will apply also to common foreign and security policy. This extension may create
problems where agreements concerning CFSP also encompass areas falling within
other external policies of the EU. In those cases, it will be necessary to determine
whether an agreement falls ‘principally’ within CEFSP and this might not be an easy
exercise. However, as the High Representative is also going to be the vice-president of
the Commission, it is fair to expect that these types of potential conflicts will already

2 TEU Arts 10(a) and 10(b).
¥ TFEU Art. 188()).
28 TFEU Art. 188(n).
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be addressed within the Commission; in order to avoid two parallel recommenda-
tions for a mandate for the same agreement, one from the Commission and another
one from the High Representative.

An ambiguous element in the amended Article 300 is the notion of Union negotia-
tor, or head of the Union’s negotiating team. It seems rational to assume that the Un-
ion negotiator will be either the Commission or the High Representative; depending
on whether the agreement to negotiate falls within or outside of the common foreign
and security policy. An additional possibility for the CFSP would be the President
of the Council when negotiations take place ‘at his level” as per Article 9(b) of the
TEU. This would also be in line with the rules, described above,?” on the external
representation of the Union.

The notion of ‘head of the Union’s negotiating team’ is even less clear. It seems that,
in line with the Reform Treaty rules on the external representation of the Union, by
such ‘head’ can only be meant the Commission or the High Representative/Presi-
dent — depending again on the field involved. However, either of them could be sup-
ported by a team; for example, a Member State group designated by the Council for
a particular reason, such as special expertise, specific national interest, and so forth.
Designating (somebody within) the team Presidency as the head of the EU negotiat-
ing team, for areas outside the common foreign and security policy, would be against
the Reform Treaty and, therefore, does not seem to be a plausible alternative.

Finally, thanks to another amendment of Article 300, the European Parliament (EP)
would have assent power whenever the co-decision procedure or assent procedure
apply to internal legislation; instead of applying only where legislation adopted by
co-decision would have to be amended, as is the case at present. Due to the expansion
of co-decision as regards internal EU policies, the assent power of the EP to conclude
EU agreements will also increase.

In relation to the practical implementation of the external aspects of EU policies; it
is worth noting that the present Commission delegations which represent the Com-
munity, and which are subject to the Commission’s authority, will become Union
delegations and will represent the Union.*® Union delegations will be placed under
the authority of the High Representative/Vice-President of the Commission; who
will act under either of his or her roles, depending on the field involved. The delega-
tions shall act in close cooperation with Member States’ diplomatic missions; and
will be staffed with personnel from the Commission, the Council Secretariat and the
diplomatic services of the Member States.

» See supra, section 2.

3% TFEU Art. 188(q).
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6 Declarations and protocols
6.1 The Declaration

It appears that the issue of competence must have been high on the agenda of the
Member States when negotiating the Revised Treaty. In addition to the provisions
mentioned above in the TEU and in the TFEU, they signed up also to a Declara-

tion®! and to a Protocol?? on the same issue.

The ‘Declaration in relation to the delimitation of competencies’ reiterates the Mem-
ber States’ mantra on the conferral of competence i.e. the fact that competence not
conferred upon the Union in the Treaties remains with the Member States. The
Declaration states also that in cases of shared competence Member States ‘shall exer-
cise their competence to the extent that the Union has not exercised, or has decided
to cease exercising, its competence’; for example, when a legislative act has been
repealed. The Declaration emphasizes also that the Council may request the Com-
mission to submit proposals for repealing an act; and the Commission shall devote
particular attention to these requests. Finally, the Declaration states that an IGC
which gathers the Member States to amend the Treaties may increase or reduce the
competencies of the Union.

This Declaration is largely redundant, given the provisions on competence in the
Treaty on the Functioning of the European Union, and could therefore be cynically
described as psychological comfort for ‘Euro-sceptics’. Firstly, declarations only have
a political value; and, where they contradict the Treaties, cannot prevail. Secondly, the
Council may already request the Commission to repeal legislation; and it is then up
to the Commission, in line with its right of initiative, to decide whether to submit a
proposal or not. Thirdly, Member States are of course already allowed to exercise their
competence when the Union has not exercised it or has ceased exercising it. Finally,
it is obvious, although unlikely, that an Inter-Governmental Conference may reduce
the EU competences if there is an agreement to this effect.

6.2 The Protocol

The obsession of (some) Member States with the need to protect national sovereignty
and to limit EU competence went even further with the adoption of a peculiar single
article Protocol to the Reform Treaty; on the exercise of shared competence. This Pro-
tocol cross-refers to the provision of the Treaty on the Functioning of the European
Union listing matters under shared competence; and states that when the Union has
taken action in a certain area, the scope of this exercise of competence covers only
those elements covered by the Union act and not the whole area.

31 Available at <http://www.consilium.europa.eu/cms3_fo/showPage.asp?id=1317&lang=en&mode=g> (vis-
ited 10 December 2007).
32 Tbid.
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This Protocol could be seen as a reaction by some Member States to recent case law
of the European Court of Justice (ECJ) in the environment field;** which has rec-
ognized the existence of EC competence in the absence of secondary legislation. A
number of EU Member States have in fact consistently argued in the Council that
EC competence is based on the adoption of secondary legislation; and not on the
Treaty alone. The Commission has, predictably, argued the reverse; stating that, in
accordance with the above mentioned principle of conferral, competence stems from
the Treaty. If it was not the case, this argument runs, the Community could simply
create a new competence in a certain field by making a legislative proposal; since the
exercise would ‘create’ the competence.

The Protocol focuses on the exercise of the competence, and not on its existence, by
limiting the Union’s role when an area is not exhaustively covered by legislation. In
other words, according to the Protocol even when a shared competence exists, since
it has been conferred on the EU by the Treaty (for environment, for example) and it
has been exercised as legislation has been enacted, Member States still hold margins
of manoeuvre both at national and international level where the matter is not fully
regulated under EU law.

This approach could open the door to justifying unilateral Member State initiatives
in international fora. It is clear that difficult debates can be expected in the Council
on the exact scope of EU legislative acts; to establish the extent of Member States
margins of manoeuvre. However, one should not forget that the principle of loyal
cooperation®* will continue to apply to the Member States, including at the inter-
national level; as well as the principle of unity of the external representation of the
EU.% In this respect, possible clarifications by the ECJ on whether these principles
impose an obligation of means or of results would be important: it is important to
know whether Member States are bound only to try to find a common position
within the EU; or whether they have also, in the absence of an agreement, a duty to
abstain from taking unilateral action.

3 See the Etang de Berre case C-239/03, Commission v. France ECR [2004] [-9325; and the Mox case
C-459/03 Commission v. Ireland ECR [2006] I-4635.

3 This principle is reflected in TEC art. 10 as follows: ‘Member States shall take all appropriate measures,
whether general or particular, to ensure fulfilment of the obligations arising out of this Treat or resulting
from action taken by the institutions of the Community. They shall facilitate the achievement of the
Community’s tasks. They shall abstain from any measure which could jeopardise the attainment of the
objectives of this Treaty’.

3 When it appears that the subject-matter of an international convention falls within the shared competence
of the Community and of the Member States, the requirement of unity in the international representation
of the Community makes it necessary to ensure close cooperation between the Community institutions
and the Member States both in the process of negotiation and conclusion and in the fulfillment of the
obligations entered into. See in this sense, inter alia, ECJ Opinion 2/91 [1993] ECR I-1061, para. 36.
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7  Conclusions

It is difficult to draw clear conclusions on the impacts which the Reform Treaty might
have on the existing EU arrangements for international environment negotiation.
It is clear that the spirit of the Reform Treaty was largely oriented towards putting
borders, or fences, around Community competences and Community institutions.
However, this was not a spirit common to all Member States present at the Inter-
Governmental Conference; and the basis for the discussion was in any event the text
of the Constitution which has, arguably, a tacit federalist approach.* The result of
this is a very mixed text which deepens European integration overall; and — in the
environmental field — largely preserves the role of the Commission in international
negotiations whilst, possibly, reinforcing it slightly by recognizing its role as the ex-
ternal representative of the EU.

The main worry for ‘Euro-enthusiasts” in relation to the Reform Treaty is that the
merging of the three pillars may contaminate the Community method;*” bringing
into it the intergovernmental approach of the common foreign and security policy.
This risk clearly exists also for the external aspects of environment policy; but, on the
basis of the analysis above, the risk does not appear as great as one might have feared.
However, as in the past, the interpretation of the new provisions by the EC]J will play
a key role. Moreover, the choice of the first individual who will be at the same time
High Representative and Vice-President of the Commission is fundamental; as this
person will shape his/her role and create practices that may remain in place for some
time, particularly concerning the demarcation line between the common foreign and
security policy and other external policies.

It remains to be seen whether the Reform Treaty will indeed enter into force in 2009;
after requisite ratification by all Member States.?® All in all, the Reform Treaty may
well be the most significant step taken towards the building of a European confed-
eration since the 1987 Single European Act;*” despite what the objectives of some
of the Inter-Governmental Conference negotiators from the Member States might
have been.

% While never using the words ‘federalist’, the Constitution did deepen European integration moving it

closer to the model of a federal State. The extension of the powers of the European Parliament, the mo-
dalities for the designation of the European Commission and the attempts to introduce qualified majority
voting in the field of foreign policy are all indications in this sense.

The ‘Community method’ refers to the way the Community institutions and the MS interact with
each other in accordance with well defined procedures in the TEC that attribute specific roles to these
institutions. The intergovernmental approach — typical of the TEU — gives a much more limited role to
the European institutions and is very similar to the classic interaction between sovereign States under
international law.

See section 1 supra. Only one MS (Ireland) is required by its Constitution to hold a referendum on the
ratification of the RT. However, one cannot exclude the possibility that other MS will decide to hold
referenda for political rather than legal reasons.

For electronic access to the original Treaties and all their amendments see <http://eur-lex.europa.cu/en/
treaties/index.htm> (visited 10 December 2007).
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GLoBAL GOVERNANCE: CHEMICALS

Shafqat Kakakhel'

1 Introduction

Global governance has been described as ‘the complex of formal and informal insti-
tutions, mechanisms, relationships, and processes between and among states, mar-
kets, citizens and organizations, both inter- and non-governmental, through which
collective interests on the global plane are articulated, rights and obligations are
established, and differences are mediated”.? International cooperation to address the
impacts of chemicals on human health and the environment offers a case study for
global governance.

Chemicals are pervasive in modern societies and economies and are inseparable from
our daily lives. About 100 000 chemicals are available for use. Chemicals are used
in all economic sectors and in the manufacture of almost all consumer products.
Most chemicals are produced intentionally, but some are created as unintentional
pollutants.

Chemicals have contributed immensely to advances in living standards; and to im-
provements in fields such as agriculture, sanitation, water quality and medicine.
However, there can be risks to human health and the environment if chemicals are
not managed soundly. Some of these risks call for governance responses on a global
scale.

There has been a growing recognition of the potential risks posed by chemicals to
the environment and human health, following greatly increased production and use;
better scientific understanding; a shift in production and use to developing countries

' Deputy Executive Director, UNEPR.
2 Thomas G. Weiss and Ramesh Thakur, 7he UN and Global Governance: An Idea and its Prospects (Indiana

University Press, forthcoming).
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where chemicals management capacity may be weaker; and greater awareness of
prominent accidents and adverse incidents.?

2 The architecture of governance for sound management of
chemicals: multilateral environmental agreements

If there is to be sound management of chemicals, then legally-binding international
treaties and their institutional structures need to be placed at the heart of global
governance arrangements. Recent multilateral environment agreements on chemi-
cals which have been facilitated by the United Nations Environment Programme
(UNEP) include the Montreal Protocol on Substances that Deplete the Ozone Layer
(1987);* the Basel Convention on the Control of Trans-boundary Movements of
Hazardous Wastes and Disposal (1989);° the Rotterdam Convention on the Prior
Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in
International Trade (1998);° and the Stockholm Convention on Persistent Organic
Pollutants (2001).”

The Montreal Protocol is a protocol of the Vienna Convention on the Protection of
the Ozone Layer (1985).% It sets time-bound targets to reduce global emissions of
ozone-depleting substances (ODS); taking into account developments in scientific
knowledge, technical and economic considerations, and developmental needs. The
Protocol’s governing body is the Meeting of the Parties, which has an Open-ended
Working Group and an Implementation Committee as subsidiary bodies. A special
Multilateral Fund assists developing countries with implementation. There were 191
Parties to the Protocol as at November 2007.7 The Secretariat is provided by UNEP;
in Nairobi. The Montreal Protocol is arguably one of the success stories of global
governance efforts in the field of chemicals; with Parties having, it seems, managed to

For example, mercury poisoning in Minamata, Japan in the 1950s; factory disasters in Seveso, Italy, in
1976, in Bhopal, India, in 1984, and in Toulouse, France, in 2001; contamination of the Songhua River
in China in 2005, and of the Hudson River in the United States in the mid-twentieth century; and toxic
waste dumping in Céte d’Ivoire in 2006.

Montreal Protocol on Substances that Deplete the Ozone Layer, Montreal, 16 September 1987, in force
1 January 1989, 26 International Legal Materials (1987) 154, <http://www.unep.org/ozone/>.
Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, Basel,
22 March 1989, in force 5 May 1992, 28 International Legal Materials (1989) 657, <http://www.basel.
int>.

Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides
in International Trade, Rotterdam, 11 September, 1998, in force 24 February, 38 International Legal
Materials (1999) 1, <http://www.pic.int>.

7 Convention on Persistent Organic Pollutants, Stockholm, 22 May 2001, in force 17 May 2004, 40 In-
ternational Legal Materials (2001) 532, <http://www.pops.int>.

Convention on the Protection of the Ozone Layer, Vienna, 22 March 1985, in force 22 September 1988,
26 International Legal Materials (1985) 1529.

Ozone Secretariat, Status of ratification, available at <http://ozone.unep.org/Ratification_status/> (visited
23 January 2008).
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phase out 95% of production and consumption of the listed substances, as at 2005."
Global observations have verified that atmospheric levels of key ozone-depleting
substances are decreasing."!

The Basel Convention provides for a system of prior informed consent for the im-
port or transit of hazardous wastes; and requires wastes to be managed in an envi-
ronmentally sound manner. The Convention’s governing body is the Conference
of the Parties; which has an Open-ended Working Group, an Expanded Bureau,
and a Compliance Committee as subsidiary bodies. Implementation of the Con-
vention is supported through a network of 14 regional centres.'* As of July 2007,
there were 170 Parties to the Convention." The Secretariat is provided by UNEP;
in Geneva. Related agreements not yet in force are the Convention’s so called ‘Ban
Amendment’;'* which would ban the trade in hazardous wastes from Parties which
are member States of the European Union and the Organisation of Economic Coop-
eration and Development (OECD), and from Liechtenstein, to all other Parties. The
Convention also has a Protocol on Liability and Compensation; which was adopted
at the fifth meeting of the Conference of Parties in 1999."

The Rotterdam Convention was preceded by the voluntary International Code of
Conduct on the Distribution and Use of Pesticides;'® and the London Guidelines for
the Exchange of Information on Chemicals in International Trade.'” The objective
of the Convention is to promote shared responsibility and cooperative efforts among
Parties in the international trade of certain hazardous chemicals, in order to protect
human health and the environment from potential harm. Furthermore, the Conven-
tion aims to contribute to the environmentally sound use of the controlled hazardous
chemicals; by facilitating information exchange about their characteristics, providing

See e.g. Ozone Secretariat, ‘Key Achievements of the Montreal Protocol to Date , available at <http://ozone.
unep.org/Publications/MP_Key_Achievements-E.pdf> (visited 23 January 2008).

" Ibid. See also the 2006 Assessment of the Scientific Assessment Panel of the Protocol, available at <http://
ozone.unep.org/Assessment_Panels/SAP/Scientific_Assessment_2006/index.shtml> (visited 23 January
2008).

The Regional Centres are located in Argentina, China, Egypt, El Salvador, Indonesia, Islamic Republic
of Iran, Nigeria, Russian Federation, Senegal, Slovak Republic, South Pacific Regional Environment Pro-
gramme (Samoa), South Africa, Trinidad and Tobago, and Uruguay. Each Centre services several countries
in its respective region. For further information, see for example, Secretariat of the Basel Convention, ‘7%e
Basel Convention Regional and Coordinating Centres At A Glance...’, available at <http://www.basel.int/
centers/description/BCRCataGlance.pdf> (visited 23 January 2008).

See Secretariat of the Basel Convention, ‘Parties to the Conventior’, available at <http://www.basel.int/
ratif/convention.htm> (visited 23 January 2008).

14 Third Conference of the Parties, UN Doc. UNEP/CHW.3/35 (1995), Decision III/I.

Protocol on Liability and Compensation for Damage Resulting from Transboundary Movements of
Hazardous Wastes and Their Disposal, Basel, 10 December 1999, not yet in force, available at <http://
www.basel.int/meetings/cop/cop5/docs/prot-e.pdf> (visited 23 January 2008).

Developed under the auspices of the United Nations Food and Agriculture Organization (FAO) in 1985.
FAQ, the International Code of Conduct on the Distribution and Use of Pesticides (FAO, revised ver-
sion, 2002), available at <ftp://ftp.fac.org/docrep/fao/009/20220e/20220e00.pdf> (visited 31 December
2007).

Guidelines for the Exchange of Information on Chemicals in International Trade, adopted by UNEP
Governing Council Res. 15/30 (1989).
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for a national decision-making process on their import and export, and by dissemi-
nating these decisions to Parties. The Convention is intended to provide importing
Parties with the power to make informed decisions on which chemicals they want to
receive or not to receive. The Convention’s governing body is the Conference of the
Parties, which has a Chemical Review Committee as its subsidiary body. There were
110 Parties to the Convention as of end of 2007."® A joint Secretariat is provided by
UNEP and FAO in Geneva and Rome respectively.

The Stockholm Convention is intended to protect human health and the environ-
ment from persistent organic pollutants (POPs)." The Convention is governed by
the Conference of the Parties, the subsidiary bodies of which include the POPs
Review Committee; the Open-ended ad hoc working group on non-compliance;
the Technical Working Group for the Global Monitoring Plan for POPs; the Expert
Group on DDT;* the Expert Group on Best Available Technologies and Best Envi-
ronmental Practices; and the Standardized Toolkit for Identification and Quantifica-
tion of Dioxin and Furan Releases. The Global Environment Facility (GEF) serves as
the financial mechanism of the Convention. As at the end of 2007, there were 150
Parties to the Convention.” The Secretariat is provided by UNEP in Geneva.

Some other relevant legal instruments that contribute to global governance of chemi-
cals include: the Convention on the Prevention of Marine Pollution by Dumping
of Wastes and Other Matters (1972)% and its Protocol (1996);?* the Convention on
Long-range Transboundary Air Pollution (1979),* and its POPs Protocol (1998);*
International Labour Organization (ILO) Convention 170 on Safety in the Use of
Chemicals at Work (1990);? and the Convention on the Prohibition of the Develop-

Rotterdam Convention, ‘Ratifications’, available at <http://www.pic.int/home.php?type=t&id=63&sid=17>
(visited 23 January 2008).

POPs are persistent, bio-accumulating, toxic and globally transported through the environment. See
Preamble to the Convention.

2 See the paper by Michael Kidd, ‘DDT, Malaria Control and the Stockholm Convention on Persistent
Organic Pollutants’, in Part III of the present Review.

Stockholm Convention, ‘List of Signatories and Parties to the Stockholm Convention’, available at <http://
www.pops.int/reports/StatusOfRatifications.aspx> (visited 23 January 2008).

Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, London,
13 November 1972, in force 30 August 1975, 11 International Legal Materials (1972) 1294, <http://
www.londonconvention.org/>. The Convention was negotiated under the auspices of the International
Maritime Organization (IMO) and is generally known as the London Dumping Convention.

Protocol to the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matter, London, 17 November 1996, in force 24 March 20006, 36 International Legal Materials (2006) 1.
The Protocol is to replace the Convention upon entering into force.

Convention on Long-Range Transboundary Air Pollution, Geneva, November 13 1979, in force 16 March
1983, 18 International Legal Materials (1979) 1442, <http://www.unece.org/env/lrtap/>. The Convention
was negotiated under the auspices of the United Nations Economic Commission for Europe.

Protocol to the 1979 Convention on Long-Range Transboundary Air Pollution on Persistent Organic
Pollutants, Aarhus, 24 June (1998), in force 23 October 2003, 37 International Legal Materials (1998)
505, < http://www.unece.org/env/pp/>.

Convention concerning Safety in the use of Chemicals at Work, Geneva, 25 June 1990, into force 4
November 1993.
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ment, Production, Stockpiling and Use of Chemical Weapons and their Destruction

(1993).7

3  The architecture of governance for sound management of
chemicals: overarching frameworks

In addition to legally-binding instruments, the global governance architecture for the
sound management of chemicals includes several policy frameworks such as Agenda
21 (1992);*® the Johannesburg Plan of Implementation (2002)* and the Strategic
Approach to International Chemicals Management (2006).%°

Chapter 19 of Agenda 21, a global blueprint for sustainable development adopted
at the United Nations Conference on Environment and Development (UNCED) in
Rio de Janeiro in 1992, led to heightened international activity on chemicals. Chapter
19 covered expansion and acceleration of international assessment of chemical risks;
harmonization of classification and labelling of chemicals; information exchange on
toxic chemicals and chemical risks; establishment of risk reduction programmes;
strengthening of national capabilities and capacities for management of chemicals;
and prevention of illegal international traffic in toxic and dangerous products.

The Johannesburg Plan of Implementation adopted by the World Summit on Sus-
tainable Development in 2002 set a target of ensuring that ‘by 2020-- chemicals are
used and produced in ways that lead to the minimization of significant adverse effects
on human health and the environment’.?!

Since the mid-1990s, the UNEP Governing Council has devoted increasing atten-
tion to governance arrangements for international action on hazardous chemicals.
In 1995 and 1997 UNEDP initiated development of, respectively, the Rotterdam and
Stockholm Conventions.*” In 1997 the Governing Council called for a report on en-
hanced coherence and efficiency among international activities related to chemicals;*
and, in 2001-2002, it included clustering of chemicals and hazardous wastes agree-
ments in the discussions of its Open-ended Intergovernmental Group on Interna-
tional Environmental Governance. Action by the Governing Council on mercury

7 Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical

Weapons and their Destruction, Paris, 13 January 1993, into force 29 April 1997, 32 International Legal
Materials (1993) 800.

# Agenda 21, UN Conference on Environment and Development, UN Doc. A/CONE151/26/Rev.1
(1992).

# Plan of Implementation of the World Summit on Sustainable Development, UN Doc. A/CONE.199/20

(2002).

For further information, see <http://www.chem.unep.ch/saicm/> (visited 23 January 2008).

Plan of Implementation, supra note 29, at chap. I, resolution 2, annex.

32 UNEP Governing Council Decisions 18/12 and 19/13C.

3 UNEP Governing Council Decision 19/13D.
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included the commissioning of a Global Mercury Assessment in 2001;* a call for
partnerships to address mercury and for a review of scientific information on lead
and cadmium in 2005;> and in 2007 the establishment of an ad hoc open-ended
working group to assess options for international action on mercury.*® In 2002 the
Governing Council decided that there was a need to develop a strategic approach to
international chemicals management,” and in 2006 endorsed the outcome.

The Strategic Approach to International Chemicals Management (SAICM) is a non-
binding policy framework, which is intended to assist efforts to achieve the Johannes-
burg Plan of Implementation’s goal of achieving the sound management of chemicals
by 2020. It was adopted by the International Conference on Chemicals Management
(ICCM)¥ in February 2006; and has, subsequently, been endorsed or formally noted
by, the governing bodies of, so far (as at June 2007), FAO, the International Labour
Organization (ILO), UNEDP, the United Nations Institute for Training and Research
(UNITAR), and the World Health Organization (WHO). The development of
SAICM was notable for its multi-stakeholder and multi-sectoral engagement; draw-
ing in representatives of Governments, intergovernmental organizations and non-
governmental organizations from sectors such as agriculture, environment, health,
labour, industry and science. The comprehensive objectives of SAICM are grouped
under the headings of ‘risk reduction’, ‘knowledge and informatior’, ‘governance’,
‘capacity-building’ and ‘illegal traffic’. The SAICM Quick Start Programme (QSP)*
comprises a trust fund and other forms of cooperation, aiming to support initial
SAICM with enabling activities in developing and transition economy countries. As
at January 2008, 139 Governments had designated SAICM national focal points.*!
The governing body of SAICM is the ICCM. The Secretariat is provided by UNEP
and WHO in Geneva.

The non-binding global policy frameworks are complemented by two institutional
arrangements. The Intergovernmental Forum on Chemical Safety (IFCS)* develops
and promotes strategies and partnerships among national governments and intergov-
ernmental and non—governmental organizations. The Inter-Organization Programme
for the Sound Management of Chemicals (IOMC)* coordinates efforts among rel-
evant intergovernmental organizations.*

3 UNEP Governing Council Decision 21/5.

% UNEP Governing Council Decision 23/9.

3¢ UNEP Governing Council Decision 24/3.

% UNEP Governing Council Decision SSVII/3.

3% UNEP Governing Council Decisions SS.VII/3 and SS.IX/1, respectively.

% For further information, see <http://www.chem.unep.ch/ICCM/ICCM.htm> (visited 23 January

2008).

For further information, see <http://www.chem.unep.ch/saicm/qgsp.htm> (visited 23 January 2008).

4 See SAICM Secretariat, ‘List of SAICM National Focal Points’, available at <http://www.chem.unep.

ch/saicm/List%200f%20SAICM%20National%20Focal%20Points%20web.doc> (visited 23 January

2008).

For further information, see <http://www.who.int/ifcs/en/> (visited 23 January 2008).

For further information, see < http://www.who.int/iomc/en/> (visited 23 January 2008).

#“ FAO, ILO, OECD, UNED, the United Nations Industrial Development Organization, UNITAR and
WHO are participating organizations in the IOMC. The United Nations Development Programme and
the World Bank are observers.
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4  Governance challenges

The governance architecture for global chemicals management efforts described
above has worked well in some areas while in others work remains to be done. These
challenges are briefly explored below, under the following themes: coordination and
synergies, compliance, liability and compensation, illegal traffic, and precaution.

Compared to other international policy fields such as human rights, labour and
trade, the governance architecture for the environment — including chemicals man-
agement — is fragmented. There are multiple individual conventions; each with its
own governing bodies, secretariats and meetings. This diversity allows for each instru-
ment to focus on specific complex issues; but risks inefficiencies arising. As a response
to this problem, an Ad Hoc Joint Working Group of the Basel, Rotterdam and
Stockholm Conventions is preparing recommendations on enhanced cooperation
and coordination among the three conventions for submission to their Conferences

of the Parties in 2008-2009.%

It might be argued that the development of the chemicals-related conventions has
not been accompanied by effective arrangements to ensure compliance with their
obligations. Agreement on such arrangements remains an ongoing challenge. Con-
ventions can avoid non-compliance if they have adequate monitoring and enforce-
ment mechanisms, and also provisions to assist developing countries in fulfilling
their obligations.*

The chemicals-related conventions have addressed compliance issues in a variety of
ways. Compliance with the Montreal Protocol is overseen by the Implementation
Committee which makes recommendations to the Meeting of the Parties. Action by
the Meeting of the Parties on non-compliance may include assistance to the Party
concerned, warnings, or suspension of rights and privileges under the Convention.
The parent Vienna Convention also contains a dispute settlement provision.”” The
Conference of the Parties to the Basel Convention adopted, in 2002, a ‘Mechanism
for Promoting Implementation and Compliance’ which is administered by a com-
mittee with a facilitative role. If further measures are needed, the committee can
recommend that the Conference of the Parties consider additional assistance to the
Party concerned or a cautionary statement and advice on future compliance. The
Rotterdam and Stockholm Conventions both call for procedures and mechanisms
to address non-compliance; but neither Convention’s Conference of the Parties has

# See the paper by Kerstin Stendahl, ‘Enhancing Cooperation and Coordination among the Basel, Rot-

terdam and Stockholm Conventions’, in Part IT of the present Review.

See the paper by Tuula Kolari, “The Principle of Common but Differentiated Responsibility in Multilateral
Environmental Agreements’, in Part I of the present Review.

Article 11, ‘Settlement of disputes’; which provides in para. 1 that ‘[i]n the event of a dispute between
parties concerning the interpretation or application of this Convention, the parties concerned shall seek
solution by negotiation’.
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yet managed to reach agreement on these.*® Apart from, arguably, the International
Court of Justice, there is no international body with an overarching adjudicatory or
enforcement power in relation to the environmental obligations of States. This might
be contrasted with the authority of the World Trade Organization in trade matters.

Providing for liability and compensation for damage to the environment and to hu-
man health caused by chemicals is another challenging policy and legal issue. While
developed countries might rely on well-developed domestic legal regimes, commer-
cial insurance policies, and bilateral dispute resolution mechanisms; some developing
countries might rely instead on international legal regimes and funding mechanisms
to provide for liability and compensation. Several international liability and compen-
sation regimes have been established in the maritime context, including the Interna-
tional Convention on Civil Liability for Oil Pollution Damage (updated 1992)%’ and
the Convention on the Establishment of an International Fund for Compensation
for Oil Pollution Damage (updated 1992).”° The UNEP-administered chemicals
conventions do not include provisions for liability and compensation; except that the
Conference of the Parties to the Basel Convention adopted, in 1999, a Protocol on
Liability and Compensation for Damage Resulting from Transboundary Movement
of Hazardous Wastes and their Disposal.” However, this Protocol has not yet entered
into force.”* While negotiators reached no consensus on the inclusion of liability and
compensation provisions in the 2001 Stockholm Convention; they agreed to the
holding of a workshop to consider the issues in 2002.

The persistence of illegal traffic in hazardous chemicals and wastes, despite the de-
velopment of conventions, has long been of concern to developing countries; and
is seen as arguably undermining effective global governance. Illegal traffic is that
carried out in contravention either of a country’s laws or of relevant international
legal instruments. Its apparent persistence is largely an issue of capacity to imple-
ment and enforce such instruments. The issue has been addressed internationally in
the Basel Convention and also in related regional agreements, such as the Bamako
Convention on the Ban on the Import into Africa and the Control of Transboundary

48

See the paper by Tammy de Wright, “The Lessons from Montreal and Basel for Rotterdam and Stockholm:
Ongoing Developments in (Non-)Compliance Mechanisms’, in Part V of the present Review.
International Convention on Civil Liability for Oil Pollution Damage, Brussels, 29 November 1969, in
force 19 June 1975, 9 International Legal Materials (1969) 45. The Convention is being replaced by its
1992 Protocol (Protocol of 1992 to amend the International Convention on Civil Liability for Oil Pollu-
tion Damage, 27 November 1992, into force 30 May 1996) as amended in 2000 (Limitation Amounts in
the Protocol of 1992 to amend the International Convention on Civil Liability for Oil Pollution Damage,
18 October 2000, into force 1 November 2003). See, generally, <http://www.imo.org>.

International Convention on the Establishment of an International Fund for Compensation for Oil Pol-
lution Damage, Brussels, 18 December 1971, into force 16 October 1978, 11 International Legal Materi-
als (1972) 284; the 1992 Protocol (London, 27 November 1992, into force 30 May 1996) replaces the
Convention. See, generally, <http://www.imo.org>.

Protocol on Liability and Compensation for Damage Resulting from Transboundary Movements of
Hazardous Wastes and Their Disposal, Basel, 10 December 1999; <http://www.basel.int>.

There should be 20 ratifications before the Protocol can enter into force; as of January 2008, 13 countries
had ratified the instrument.
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Movement and Management of Hazardous Wastes within Africa (1991);*° and the
Waigani Convention to Ban the Importation into Forum Island Countries of Haz-
ardous and Radioactive Wastes and to Control the Transboundary Movement and
Management of Hazardous Wastes within the South Pacific Region (1995).% Illegal
trafficking concerns have also featured prominently in Agenda 21 and in the SAICM
Opverarching Policy Strategy. Other initiatives to address the issue have included the
1995 appointment by the United Nations Human Rights Commission of a Special
Rapporteur on toxic wastes;*® and UNEP’s launch, in 2001, of the Green Customs
initiative with the World Customs Organization and other partners.*®

The concept of precaution, or the taking of control measures before there is scientific
certainty, when applied to the risks posed by certain chemicals has been the subject
of debate among policy makers for many years. Principle 15 of the Rio Declaration
on Environment and Development” states that

in order to protect the environment, the precautionary approach shall be widely
applied by states according to their capabilities. Where there are threats of serious
or irreversible damage, lack of full scientific certainty shall not be used as a reason
for postponing cost-effective measures to prevent environmental degradations.

There have been disagreements over the precise meaning of ‘precaution” and its legal
status, and also concern that it may be misused for trade-protectionist purposes.

5 The Future

Looking to the future of global governance for the sound management of chemi-
cals, it should be stressed that international treaties are living documents which can
be amended to take account of emerging issues and new challenges. Already the
Montreal Protocol has accelerated and expanded, through several amendments, its
programmes for the phasing out of ozone-depleting substances. The Rotterdam and
Stockholm Conventions both have review committees whose roles are to consider
recommending the addition of further substances to the conventions.

The Bamako Convention on the Ban of the Import Into Africa and the Control of Transboundary Move-
ment and Management of Hazardous Wastes Within Africa, Bamako, 30 January 1991, in force 22 April
1998, 30 International Legal Materials (1991) 773.

Convention to Ban the Importation into Forum Island Countries of Hazardous and Radio Active Waste
and to Control the Transboundary Movement of Harzardous Waste within the South Pacific Region,
Waigani, 16 September 1995, in force 21 October 2001.

For further information, see Office of the High Commissioner for Human Rights, ‘Documents on Spe-
cial Rapporteur of the Commission on Human Rights on the adverse effects of the illicit movement and
dumping of toxic and dangerous products and wastes on the enjoyment of human rights’, available at
<http://www.unhchr.ch/huridocda/huridoca.nsf/FramePage/toxicwastes+ En?OpenDocument> (visited
23 January 2008).

For further information, see <http://www.greencustoms.org/> (visited 23 January 2008).

57 UN Declaration on Environment and Development, UN Doc. A/CONE.151/5/Rev.1 (1992).

87



GLoBAL GOVERNANCE: CHEMICALS

Mercury is increasingly recognized as being of global concern due to its long-range
transport; and its effects on health and the environmental.’® The UNEP Global Mer-
cury Assessment,” published in 2002, provides information on emissions, hazards and
risks. The latest development in ongoing consideration of the issue has been UNEP
Governing Council’s above mentioned decision in 2007 to establish an ad hoc
open-ended working group to consider options for international action (possibly
including a legally binding instrument); and that work should continue on reducing
mercury emissions on a voluntary basis. Lead and cadmium have also been initially
reviewed through a UNEP process;®' although consensus has not been reached on
the question of whether problems associated with these substances are problems that
are global in nature.

SAICM will provide an opportunity to keep global chemicals management issues
under continuous review until 2020. Its governing body, the International Confer-
ence on Chemicals Management, will provide a high-level forum every three years
to review progress in implementing SAICM; will address emerging hopefully issues
and forge consensus on cooperative action; and will work to ensure that the necessary
financial and technical resources are available for implementation. As a non-binding
policy framework, SAICM does not replace or direct existing governance structures
such as the Convention Conferences of the Parties or the governing bodies of inter-
governmental organizations. Rather, it seeks to coordinate, facilitate and catalyze
effective global actions to ensure the sound management of chemicals.

6 Conclusion

In the last quarter of a century, the international community has put in place a
substantial web of global governance arrangements for the sound management of
chemicals; with this web comprising both legally-binding instruments and non-
binding policy frameworks. Some of these elements, such as the Montreal Protocol
in relation to the ozone layer, have already achieved significant success. The effec-
tiveness of other, more recent, instruments, such as the Rotterdam and Stockholm
Conventions, remains to be tested. Several ongoing thematic challenges are common
to the whole governance architectural structure; including how to achieve coher-
ence and synergies, ensure compliance with obligations, make provision for liability
and compensation, and to control illegal traffic. Global governance for chemicals
management will continue to evolve; addressing new issues as they emerge, such as
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See the paper by Sheila Logan, Brenda Koekkoek, Desiree Narvaez and Maged Younes, ‘Mercury — Search-
ing for Solutions to a Global Probleny’, in Part IV of the present Review.

The Global Mercury Assessment is available on the UNEP Chemicals website at <http://www.chem.unep.
ch/mercury/Report/Final%20Assessment%20report.htm> (visited 20 January 2008).

% UNEP Governing Council Decision 24/3, available at <http://www.unep.org/gc/gc24/docs/ GC24_deci-
sions.pdf> (visited 21 April 2008).

See supra note 35.
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those related to mercury, and utilizing new review and support mechanisms such as
SAICM. The target set by Heads of State and Government at the WSSD in Johan-
nesburg in 2002, of sound chemicals management being in place by 2020, provides
a key reference point for all such efforts.®?

2 Suggested further readings include: John Buccini, Global Pursuit of the Sound Management of Chemi-
cals (World Bank, 2003), available at <www.unitar.org/cwm/publications/cbl/synergy/pdf/cat2/global _
mgmt_chem.pdf> (visited 14 November 2007); Lydia Swart and Estelle Perry (eds), Global Environmental
Governance: Perspectives on the Current Debate (Center for UN Reform Education, 2007), available at
<http://www.centerforunreform.org/node/251> (visited 14 November 2007).
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THE BaseL. CONVENTION ON HAZARDOUS
WASTES — PROBLEMS, NEGOTIATIONS
AND SOLUTIONS

Twona Rummel-Bulska’

1 Introduction

During the course of a mere 18 months, from October 1987 through March 1989,
a series of intense negotiating sessions were able to achieve, from first steps to the
signing into existence, the establishment of an international agreement to regulate
the transport and disposal of hazardous wastes: the Basel Convention.” The Conven-
tion came into force in May 1992.

The adoption of the Cairo Guidelines and Principles for the Environmentally Sound
Management of Hazardous Wastes® provides a useful example of how non-binding
guidelines and principles, prefacing a later legally binding agreement, can help states
to deal with a common problem. This document, adopted in 1987 by the Gov-
erning Council of the United Nations Environment Programme (UNEP), became
the basis for the Basel Convention on the Transboundary Movement of Hazardous
Wastes and their Disposal. The Cairo Guidelines included four important principles
covering transfer of technology; capacity building; public access to information; and
liability and compensation. The Guidelines recognized developing countries’ need
for technical assistance from the industrialized world to ensure the environmentally
sound management of hazardous waste; pointed out the need for the public to have

' Dr.; Chief Lawyer of UNEP; former Executive Secretary of the negotiations leading to the adoption of
the Basel Convention and, from 1991 dill 1999, Executive Secretary of the Secretariat of the Basel Con-
vention. The paper is based on UNEP documentation drafted mainly by the author personally as well as
on the book Mustafa K. Tolba and Iwona Rummel-Bulska, Global Environmental Diplomacy (MIT Press,
1998).

2 Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, Basel,
22 March 1989, in force 5 May 1992, 28 International Legal Materials (1989) 657; <http://www.basel.
int>.

* UNEP Governing Council decision 14/30 of 17 June 1987.
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access to all information concerning this activity; and established a requirement for
national laws governing liability and compensation for damages in case of accident
or mismanagement.

Negotiating sessions leading to the adoption of the Basel Convention highlighted the
extent of disagreement on environmental issues between developed and developing
nations; and the determination of the latter to avoid future exploitation or control
by the former. The main method used to achieve the agreement, apart from official
meetings, was the holding of private, informal meetings at which the delegates could
examine the issues away from the glare of the negotiations spotlight and special pains
taken by the chief negotiators to accommodate the concerns of those delegates who
felt their countries to be most at risk.

2 The problem of hazardous wastes

Many developing countries, particularly those termed ‘threshold” countries (fast in-
dustrializing developing countries), in their determination to overcome their eco-
nomic difficulties and problems of population growth, have ignored the build-up
of wastes generated (probably inevitably) by industrial development, even as the
industrialized nations have struggled to manage their own waste streams. The sound
disposal of hazardous wastes was one of the most pressing problems on the inter-
national environmental agenda in the late 1970s and the 1980s. Well-publicized
accidents,* although they attracted worldwide media coverage, were only isolated
examples of the ongoing problem.

At the time of the negotiations toward the Basel Convention, a globally accepted
definition of the term ‘hazardous waste’ did not exist. This compounded the prob-
lem of estimating how much hazardous waste was being generated, and where this
was happening. Statistics on wastes generated in different countries were difficult to
compare and were often misleading. Although there was a wide exchange of technical
and policy information on hazardous waste management among the industrialized
nations, very little information was available on the situation of waste disposal and
hazardous waste management in developing countries. In those countries, regional
organizations in the field of waste management had only relatively recently become
active; and often they relied upon scattered and highly unreliable information. Fur-
thermore, hazardous waste management programs had yet to be developed. Many of
the threshold countries had already experienced the results of careless industrializa-
tion and were, thus, more aware of the problems connected with negligent disposal of

* Such as, to give just two examples, the evacuation of residents from the town of Love Canal in the United

States following the 1978 exposure of its contamination with hazardous chemicals dumped by local facto-
ries (see, for example, <http://www.health.state.ny.us/environmental/investigations/love_canal/lctimbmb.
htm> (visited 7 May 2008)); and the disappearance of contaminated waste from an industrial accident in
Seveso, Italy, in 1976 (see, for example, <http://www.bhopal.net/oldsite/oldwebsite/similar.heml> (visited
7 May 2008)).
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its by-products. Although a number of developing countries had established legisla-
tion and institutions to control industrial wastes, including public health legislation,
these had limited relevance to hazardous waste management, where administrative
and legislative powers were often non-existent or available only on a regional or even
local level. There was also the problem of financing hazardous waste management
systems; which problem was, and remains, a very costly matter and often considered
an impediment to development.

Public and governmental concern over the problem was, however, growing. Many
developing countries were in the process of establishing proper waste disposal prac-
tices, particularly with regard to municipal waste disposal for congested areas. When
thorough planning was undertaken for this purpose, the question of the disposal of
industrial and hazardous waste arose automatically.

Considerable advances have been made in hazardous waste disposal technologies,
including incineration and controlled disposal on land. Nevertheless, between one-
half and three-quarters of the waste stream continues to be dumped on land. This
proportion is expected to increase, despite growing reuse of and recycling of ma-
terials. Although landfill waste management has improved greatly, major obstacles
remain. Thousands of landfill sites and surface impoundments have been found to
be inadequate: corrosive acids, persistent organic chemicals, and toxic metals have ac-
cumulated in these sites for decades; sometimes leaking into groundwater and other
media, posing serious health threats. In the United States, the Environment Protec-
tion Agency has identified 32 000 potentially hazardous sites, of which some 1 200
needed immediate remedial action. In Europe, 4 000 unsatisfactory sites have been
identified in the Netherlands; 3 200 in Denmark; and a large number in Germany.
Cleanup costs have been estimated at US$30 billion in the western part of Germany;,
$6 billion in the Netherlands, and about $100 billion in the United States.’

Costs of new landfills have been spiraling. Local opposition to waste management
facilities has become more vocal; existing disposal nightmares and ever increasing
paperwork and costs have induced practitioners in some countries to send their
hazardous waste overseas, and the international movement of hazardous waste has
become big business. The majority of these shipments have been legal, but with the
tightening of the controls over transport and disposal, illegal dumping and trafhic
have increased to become a global issue.

Most waste exports used to move from one industrialized country to another, with
a consignment of hazardous waste crossing an OECD frontier on average every five
minutes, for a total of more than 100 000 border crossings each year. In 1988, be-
tween 2 and 2.5 million metric tons of hazardous waste crossed European frontiers:

5

Tolba and Rummel-Bulska, Global Environmental Diplomacy, supra note 1, at 98-99.
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annually some 200 000 to 300 000 metric tons moved from western to eastern Eu-
ropean countries.®

Although at the time of the Basel Convention many industrialized countries had
well-developed hazardous waste management systems, and had enacted legislation
to cover this issue, their import regulations were, in general, more comprehensive
than their export rules. Some of these nations had established a special licensing
programme that provided information on waste imports and that permitted refusal
of such shipments. This left developing countries vulnerable because of their lack of
such protections; and because of the unlikelihood that they would soon acquire en-
vironmentally sound facilities. A large number of unscrupulous — indeed, criminal —
‘waste brokers” have exploited the price and regulation differences between developed
and developing countries. The problem has been particularly acute in Africa, where
waste disposal costs were at the most US$40 per ton; whereas disposal in Europe
costs 4—25 times as much, and in the United 12-36 times that figure.” Thus, the
world has several times witnessed the spectacle of waste-laden ships sailing the seas in
search of unsuspecting ports in the South, abandoning leaking drums of toxic waste
at dockside in developing countries, or dumping it under cover of night.®

It is generally agreed that, in accordance with international law, every country has the
sovereign right to prevent unwanted waste imports. Control, however, may be dif-
ficult without internationally agreed principles regarding notification and labelling.
These controls are generally left to customs authorities, who may not be aware of the
specific problems and may have no special powers with regard to hazardous wastes.

3 Development of the Basel Convention
3.1 Introduction

By 1987, as the international traffic in wastes continued to increase, it had become
clear that the problem demanded global solutions backed by rigorous national re-
sponses. In addition, the prospect of South-South traffic, as developing countries
pushed toward industrialization, underlined the urgent need for prompt and effective
action. Several journals of science and technology reported on the problem, and the

¢ Ibid. at 99.

7 Ibid. at 100.

8 When, on 19 August 2006, a Panamanian-flagged ship called Probo Koala offloaded some 500 tonnes of
toxic waste for disposal in the Ivory Coast it was acting — through an intermediary in somewhat uncertain
circumstances — for international petroleum products company Trafigura. It has been alleged that the
Probo Koala’s load had initially been offloaded in Amsterdam for proper disposal; but reloaded due to the
high cost of disposal in that city. See, for instance, <www.greenpeace.org/international/news/ivory-coast-
toxic-dumping/toxic-waste-in-abidjan-green> (visited April 2008). For a brief account of the incident in
the Ivory Coast, sce Maged Younes, ‘Chemicals: The Global Context” in Part II of the present Review; at
note 7.
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media and non-governmental organizations (NGOs) took an active part in exposing
the improper transfer of hazardous waste.

The widely varying levels of development of environmental law as well as the different
disposal practices of different countries, highlighted by numerous incidents involving
hazardous wastes, made obvious a need for the development of guidelines and com-
mon international measures for tracing and regulating the flows of hazardous wastes
between countries. This led to the negotiation of the Cairo Guidelines and Principles
for the Environmentally Sound Management of Hazardous Waste adopted by the
UNEP Governing Council in June, 1987.°

While the world was absorbed in the negotiations toward the 1987 Montreal
Protocol;'? growing international concern, especially in developing countries, led
the UNEP Governing Council to adopt a proposal by Hungary and Switzerland that
the Executive Director convene a Working Group of legal and technical experts. The
proposal was that this Working Group would prepare a global Convention text on
the control of transboundary movements of hazardous wastes, drawing on the Cairo
Guidelines, and that the work of the Working Group be expedited with the aim of
finalizing the preparation of the Convention as soon as possible. The Council also
requested the Executive Director to convene, in early 1989, a Diplomatic Conference
to adopt and sign the resulting Convention, a clear sign of the urgency governments
assigned to dealing with the problem.

The organizational meeting was held in Budapest, Hungary, in October 1987, fol-
lowed by six negotiating sessions in Geneva, Caracas, Luxembourg, and Basel from
the beginning of February 1988 to March 1989.

3.2 The first negotiating Session: Geneva, February 1988

A Draft Convention, prepared within UNEP and based on the document prepared
by the organizational meeting of the Working Group in Budapest, was presented to
the Working Group meeting in Geneva. UNEP made it clear that, in accordance
with the Governing Council decision regarding the Working Group assignment,
the Draft Convention was not expected to be only a framework convention but that
it should have direct practicable implications for the transboundary movement of
hazardous wastes. This would be done by specifying clearly the responsibilities of
the country of export, the country of import, and any transit country. The Work-
ing Group was expected to give special consideration to the situation of developing
countries and to these countries’ need to receive technical assistance from developed
countries. In particular, assistance would be needed regarding developing countries’
lack of capacity in assessing information received through notification about haz-

? See supra, note 3.

' Montreal Protocol on Substances that Deplete the Ozone Layer, Montreal, 16 September 1987, in force
1 January 1989, 26 International Legal Materials (1987) 154; <http://www.unep.org/ozone/>.
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ardous wastes; and their lack of capacity for the safe handling and/or managing of
hazardous wastes received.

At the February meeting the following points were emphasized:

— 'The first revised Draft Convention prepared by the UNEP Secretariat was a
useful starting point for the discussions.

— The Convention should contain provisions for adequate notification proce-
dures for importing and transit countries.

— 'The problem of the definition of hazardous wastes should be addressed as
well as that of disposal.

— It should be determined whether wastes destined for recycling should be
included in the convention.

— 'The industrialized countries have a special responsibility to help the develop-
ing countries implement the convention.

At its first session, the Working Group elected its Bureau with a Swiss as Chair,
two vice-Chairs, from Hungary and Venezuela, and a rapporteur from Finland; this
Bureau was maintained throughout the negotiations. All five United Nations re-
gional groupings were represented at the first negotiating session; 33 countries being
present, of which 12 were developing countries, as well as a number of delegations
from international governmental and non-governmental organizations.

Something of the complexity of the negotiations can arguably be seen in the fact that
the revised draft which emerged from the Working Group contained some 50 words,
phrases, paragraphs, or whole articles which were bracketed for later discussion.!!

3.3 The second negotiating Session: Caracas, June 1988

When the Working Group met for its second session, 40 governments attended;
with 22 of these being from developing countries, which must be seen as an indica-
tion of the growing concern in the “Third World’ on the issue of the transbound-
ary movement of hazardous wastes. During the review of the second revised Draft
Convention, a number of issues emerged on which governments had diametrically
opposing views. These issues included the definitions of the terms ‘area under the
national jurisdiction’, ‘territory’ and ‘generator’; the question of whether radioactive
waste should be included in the convention; and the question of the impact of the
convention on national legislation and on existing bilateral agreements.

" Square brackets are often used in draft texts to ‘connote a lack of agreement about the text they contain,

possibly including when a text has simply not been discussed.-- When used well, brackets help to focus
discussion on points of concern and allow for inclusion of alternatives in brackets for negotiators to
consider at subsequent sessions or meetings. Cam Carruthers (ed.), Multilateral Environmental Agree-
ment Negotiators Handbook, University of Joensuu — UNEP Course Series 5 (2nd ed. 2007, University of
Joensuu) at 3-56/7.
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Experts from member states of the Group of 77'* present at the session requested
the secretariat to include in the report the following five points, which were among
their major concerns:

1. The interests of transit countries, both from the point of view of environ-
mental protection and with regard to the health of their inhabitants, should
be considered at the same level as those of the countries of import in the
convention.

2. In order to ensure transparency in the transboundary movement of hazard-
ous waste and to provide support to developing countries with a view to
increasing their hazardous-waste management capacity, it is essential to have
an effective and functional secretariat.

3. Although the role of the exporter and the producer has to be taken into ac-
count, the transboundary movement of hazardous waste must engage the
responsibility of the country of import.

4. 'The territorial waters of countries concerned by the transboundary move-
ment of hazardous wastes should be considered as an integral part of their
territory.

5. Governments should cooperate closely to prevent clandestine and illegal
transboundary movements of hazardous waste.

The observers from Greenpeace International'® expressed a concern that the Conven-
tion as drafted could establish a mechanism for the export of hazardous waste from
developed to developing countries. The NGO called therefore for a worldwide ban
on all exports of hazardous waste as the only guarantee of the protection of the global
environment. This remained Greenpeace’s position throughout the negotiations; in
lobbying vigorously for it, the organization convinced some African representatives
who later blocked the rest of the African states from signing the Convention when it
was finally adopted. Following the approval and signature of the Treaty, Greenpeace
continued its attack, bringing forward these same arguments during the final press
conference.'

The third revised Draft that emerged from the second session contained 50 brack-
eted items, some of them still unsolved from the second Draft. It was obvious that
progress on the Convention would continue to be slow and that new issues would
continue to come up as a result of the open and frank discussions that prevailed.

'* Established in 1964, the Group of 77 is the largest intergovernmental organization of developing countries
within the United Nations. For more information, see <http://www.g77.0rg>.

13 See <http://www.greenpeace.org>.

4 Tolba and Rummel-Bulska, Global Environmental Diplomacy, supra note 1, at 103.
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3.4 The third negotiating Session: Geneva, November 1988

Early in August 1988, in preparation for the third negotiating session, UNEP had
circulated two Notes to governments, giving concrete proposals regarding the Con-
vention. The Notes included the following four points:
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The UNEP proceeds from three premises: (a) that all governments have an
interest in finding a clear solution to this problem that is creating friction and
embarrassment among them, when the actions involved are mostly illegal
movements of hazardous waste by small companies and individuals and not
by governments themselves; (b) that hazardous waste should be disposed of
close to the place of its generation in the country of origin and that trans-
frontier movements of hazardous waste should be allowed only under very
strict conditions; and (c) that the UNEP was not concerned primarily with
the transport of hazardous waste per se but rather the end purpose of this
transport, its disposal, which must be environmentally sound. (Up until that
time the convention had dealt only with the transboundary movement of
hazardous waste and had not touched on its disposal.)

The following elements should be considered for inclusion in the preamble
to the Convention: (a) the most effective way of protecting human and
environmental health from hazards posed by toxic waste is the complete
banning of the movement of such waste away from its origin; (b) hazardous
waste should be disposed of as close as possible to the place of their origin,
and transboundary movements of such waste from the country of genera-
tion to any other country, in particular developing countries, whether or not
contracting parties to the convention, should be kept to a minimum; and (c)
such restrictions on movement of hazardous waste would act as an incentive
for reducing the generation of such waste and also for disposing of it close
to the place of generation.

The definition of hazardous waste produced by the Working Group at its
meeting in Caracas was a big step forward. However, two points needed to
be taken into consideration: (a) developing countries rarely have standards or
regulations to define what they consider hazardous waste; and (b) substances
or materials that may not be considered hazardous in a developed country
may be hazardous in a developing country, where the people are much less
informed about, or trained in, the handling of waste.

In the body of the Convention, under appropriate articles, the following
points needed to be considered:

—  The issue of export of hazardous waste from offshore territory.

— The shipment of hazardous waste under flags of convenience or on board
ships registered offshore.

— The obligation of the exporter to prove whether or not the waste possesses the
hazardous waste characteristics listed in annex II to the Draft Convention,
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and the obligation of the government of the country from which the waste
is exported in this respect.

The role of the governments of export in ensuring that the notifications to
countries concerned are prepared in conformity with the requirements of the
convention.

All practicable steps should be undertaken by the contracting parties to en-
sure that hazardous waste is disposed of close to its origin within the territory
of the country where it was generated. When there are compelling reasons
to dispose of it outside the country of origin, the parties should ensure that
the transboundary movements and ultimate disposal of hazardous waste are
conducted in a manner that will protect human health and the environ-
ment against the adverse effects that may result from such movements and
disposal.

The assurance of the establishment of adequate treatment and disposal fa-
cilities by the countries in which hazardous waste is generated, in order to
manage their hazardous waste close to the point of generation.

The assurance that the transboundary movement of hazardous waste is per-
mitted only under compelling conditions and that it should be kept to a
minimum, regardless of economic benefits.

The continuous reduction of the amount of hazardous waste exported to
other countries, in particular developing countries, whether or not contract-
ing parties to the convention, with the aim of completely eliminating the
export of waste, and the monitoring and reporting by each contracting party
to the secretariat of the convention on the total yearly amount of hazardous
waste exported from its territory, as well as the provision of information
to the secretariat about its efforts to achieve a significant reduction of the
amount of hazardous waste exported.

The further development of the format and nature of information to be in-
cluded in the notification from exporter to the countries concerned, which
format could be annexed to the convention.

The further development of the details of the nature and modalities of imple-
mentation of assistance to be given to the countries concerned that need such
assistance, in particular developing countries, in reviewing the notification
received and in certifying that shipments of hazardous waste received by or
transmitted through countries concerned, in particular developing countries,
are identical to the material described in the corresponding notification.
The obligation for contracting parties to cooperate in the case of illegal
transboundary movements, that is, movements not in conformity with the
convention, ought to be addressed separately, as should consideration of
the feasibility of setting harsh penalties and fines against those who practice
illegal dumping of hazardous waste, of the role of the governments of the
exporters in checking hazardous waste leaving their territories, and of the is-
sue of the temptation of financial benefits involved both for business people
dealing with hazardous waste and for the developing countries receiving it.
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— 'The meaning of the following phrases needs to be clarified unambiguously:
‘accepted and recognized international rules’, ‘standards or practices concern-
ing environmental protection’, ‘adequate proof’, ‘transport safety aspects,
and ‘tacit consent’.

—  There must be cooperation in the environmentally sound disposal of hazard-
ous waste.

— Consultation on liability and compensation should refer to the damage re-
sulting from transboundary movements of waste as well as its disposal.

—  Should information on accidents also cover information on accidents during
the disposal operation?

—  There should be a stipulation that the convention be reviewed in the light of
experience to be gained during its implementation, after a certain period of
time after its entry into force.

—  There should be clarification of the meaning of ‘a water body except seas/
oceans’, and whether this should include man-made freshwater lakes and
marine lakes.

— Incentives are needed for countries to become parties to the convention.

—  There must be unambiguous clarification that the convention does not cover
radioactive waste.

—  Procedures and institutional mechanisms should be devised for determining
noncompliance with; the provisions of the convention and treatment of par-
ties found to be in noncompliance.

—  Contradiction should be avoided in the article dealing with bilateral, multi-
lateral, and regional agreements.

—  Who will determine whether a hazardous waste does or does not possess any
of the characteristics contained in annex II to the draft convention?

—  Which country’s legislation or consideration will determine whether the
operations mentioned in the convention will be included or exempted from
the definition of disposal?

Governments commented extensively on the two Notes. 21 governments — 11 of
them from developing countries — responded with detailed comments on various
proposals in the notes. The responses were collected and presented to the Working
Group at its third meeting in November, together with the results of informal per-
sonal consultations with a small group of governmental experts and with high-level
representatives of pre-shipment inspection companies, some major industries, and a
number of important NGOs. These informal consultations focused on the following
ten issues:

—  Specific waste products to be covered by the Convention.

—  Issues of the responsibility of states, liability and compensation, and non-com-
pliance with the provisions of the convention.

—  Modalities of assistance offered to developing countries in checking notifications
and testing shipments.
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—  Means of ensuring that receiving sites or facilities are environmentally sound;

— Action in cases of emergency.

—  Illegal trafhic in hazardous waste.

—  Issues of offshore territories and ships carrying flags of convenience.

—  Ciriteria for allowing transboundary movement of hazardous waste and for ap-
proving waste disposal sites and facilities.

—  Financial arrangements required for the implementation of the Convention.

— The issue of the lack of the required infrastructure, especially in developing
countries.

In these consultations the UNEP Secretariat, once again, took an active position, tak-
ing stands on the issues on behalf of the environment and of the poorer and weaker
countries. New elements were introduced into the debate, particularly the issue of
the disposal of hazardous waste, and active consideration began on the specifics in
the negotiations.

The realization of the wide divergence of the views of countries and groups of coun-
tries showed the need for further informal consultations with individuals or small
groups of government representatives. The negotiators agreed and began their own
informal discussions. Here a group of young, active government representatives,
some of whom became friends over time during the negotiations, worked together
to find compromise formulations. In fact, the need to give the meetings an informal

status required that some of them were chaired by the UNEP Secretariat rather than
by the Group Chair.

The Executive Director of UNEP urged the group to work expeditiously to reach
agreement in time for the signature of the Convention in March 1989. The aim of
the Convention was to establish control measures that would lead to major reduc-
tions in the generation of hazardous waste, and thus eliminate the need for their
movement. Furthermore, the convention should ideally make it very difficult to ob-
tain approval for the movement of hazardous wastes; with the goals being to reduce
to a minimum their transboundary movement, and to ensure that such movement
is permitted only when it is more environmentally sound to dispose of waste farther
afield, rather than close to where it is generated.

50 governments attended the third negotiating session in Geneva; with 30 of these
being from developing countries. Time was running short before the date set for a
Plenipotentiary Conference to adopt the Convention; and governments were becom-
ing more interested and more concerned, while negotiations were becoming much
more difficult. 12 very strong international NGOs, representing both environmen-
talists and industrialists, attended the meeting and were both active and vocal — with
each lobbying in a different direction. This made it necessary to hold informal con-
sultations with each group: with, for instance, governments, shipping companies,
and industrial and environmental NGOs.
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Unavoidably, with the inclusion of new issues and the UNEP proposals (outlined
above) which had been supported by so many governments during the negotiations,
the eventual text of the fourth Draft Convention had 200 bracketed items instead of
the previous 50. This was a depressing development in view of the short period left
until March 1989; the scheduled final meeting in Basel being barely four months
away.

3.5 The fourth negotiating Session: Geneva, January 1989; and the Dakar
Meeting of 1988

The number and intensity of the informal consultations increased. The UNEP Sec-
retariat circulated a Note entitled ‘Points Identified by the Executive Director for
Further Consideration at the Informal negotiations on Hazardous Wastes, 4—6 Janu-
ary, 1989, Geneva. This Note proposed changes in the title of the Convention to
include the words ‘management of waste’ in the five preambular paragraphs and the
18 articles, and suggested an additional article. The proposals covered the issues of
the responsibility of the waste exporter and the generator of the waste, of offshore
territories, and the obligations of flag States and registration states; criteria for man-
aging hazardous waste; the sovereign right of a State to ban the disposal of foreign
hazardous waste in its territories; the duty to re-import; control of illegal traffic;
Protocols on liability and compensation; non-compliance; financial arrangements;
technology transfer; and amendment of the Convention, its Protocols and Annexes.
Most of these issues had been bracketed in the fourth Draft.

By this time it was clear that the African states, where most of the high-pro-
file dumping incidents reported by the media had occurred, were determined
to achieve a regional Protocol banning the importation of hazardous wastes into
Africa. This was a collective action that was essentially a political move to ensure
that no African country would independently accept hazardous waste. There arose
serious concerns that this group of countries might opt to block an agreement on
a Convention. Switzerland, which had been the prime mover of the UNEP Gov-
erning Council’s decision to start negotiations on the Convention and which was
chairing the negotiating Group, stayed in close touch with developments. Swit-
zerland had already offered Basel as host of the Ministerial Conference planned to
adopt the Convention, which was now due to be held in less than three months,
and had set aside enough financial resources to enable developing countries to be
strongly represented.

As time went by with seemingly little progress, both UNEP and Switzerland became
concerned. Late in 1988, the advisability of having a meeting, as was proposed by
Senegal, with a specific focus on Africa was considered. This meeting could allow
African delegates to air their concerns and to see if some middle ground could be
reached. Barely two months before the date of the Basel Conference, in January
1989, Senegal convened this special meeting in Dakar. All African states were invited
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and nearly all of them attended at the Ministerial level. A large number of environ-
ment ministers from the OECD'" countries also participated.

From the outset the meeting was tense, largely because of the actions of a small group
of delegates who, far from observing the usual civilities, used confrontational tactics
and angry, undiplomatic language to make their positions known. The OECD min-
isters were taken aback but did not lose sight of the fact that they were all working
for the benefit of the environment everywhere. This made it possible for the Chair-
man from Senegal and representatives of UNEP and Switzerland to work out and
get approval for a position statement which, as it required no commitment from
the Africans, did not threaten to derail the negotiations. It was a very difficult, very
embarrassing, and very frustrating meeting; but at the same time was a much-needed
one.

What the dissenting delegates demanded was that, in the place of a global Conven-
tion, Africa would make a regional arrangement that would not bind anyone but
themselves. Many other delegates considered this to be, at best, unclear logic by a
few African Ministers; but, rather than risk derailing the effort entirely, it was agreed
to let the demand stand.

Based on the results of the Dakar Conference, the Geneva consultations in Janu-
ary, and an earlier meeting (December 1988) of a technical sub-group; the UNEP
Secretariat prepared a formal Note to the Working Group for its fourth session,
in Luxembourg in January—February 1989, entitled ‘Proposals by the Executive
Director for consideration by the Ad Hoc Working Group at its Fifth Session’. The
proposals covered all the points presented in the Note to the Geneva informal con-
sultations; with some additions, including the title, the preamble and 26 articles, as
well as many of the bracketed articles, paragraphs, sentences, phrases, or words in
the fourth Draft.

3.6 The fifth negotiating Session: Luxembourg, January-February 1989

Representatives of 50 governments and a large number of intergovernmental organi-
zations, NGOs, and representatives of the private sector, attended the fifth negotiat-
ing Session. The Meeting was nearly disastrous. In spite of careful preparations and
continued informal consultations during the Meeting itself, only the preamble and
12 articles out of the then 30 articles constituting the Draft Convention were dis-
cussed; and reservations were expressed by various governments on almost every one
of these. The anxiety, bordering on despair, of some of the government representa-

5 Organisation for Economic Cooperation and Development, see <http://www.oecd.org/>. Member coun-
tries are largely European; with Australia, Canada, Japan and the United States also belonging. Significant
non-members include Brazil, China, India, and Russia — see <http://www.oecd.org/countrieslist/0,3351
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tives may be sensed in parts of the Report that was issued at the end of the Session;
for example the following extract:

The delegations of Finland, Sweden, France, the Federal Republic of Germany, and
Norway while emphasizing the importance of the global convention, expressed their
concern over the number of crucial issues which have yet to be discussed. In order to
prepare proper documents for full powers of signature for their ministers, they stressed
the importance for them to know where they stand on matters of substance and to have
a clear picture of the different positions on the remaining substantive issues. The delega-
tions urged that the discussion on the remaining issues be kept focused on the point of
substance. The expert from Lebanon stated that it is the understanding of his delegation
that the statement made by Norway on behalf of several countries does not mean that
a specific group or groups are hindering the proceedings of this working group. It is
the responsibility of every participant in this exercise to bring the Convention through.
The legal and technical experts of the Latin American countries present at the meeting
stated that they are deeply concerned that no significant progress has been made in the
discussions, owing basically to the fact that there is a tendency to ignore the consensus
about the concept of territory already enshrined in the Cairo Guidelines for the Envi-
ronmentally Sound Management of Hazardous Wastes, which served as the basis for
these negotiations. This concept is of particular importance for determining the scope
of the Convention. Consequently, in order to bring to a successful conclusion the proc-
ess of preparing an international legal instrument which will be effective in controlling
transboundary movements of hazardous wastes, they urged that the progress made in this

area in Cairo be maintained.

This was the state of affairs as of 3 February 1989, exactly 45 days before the open-
ing date established for the Basel conference, which was expected to adopt an agreed
Convention and to open it for signature. The Swiss government felt very uncomfort-
able, and the Executive Secretary of the negotiations (UNEP) was near panic. The
meeting ended at close to midnight, and the two UNEP leaders left early the next
morning, driving to the UNEP office in Geneva because the airports were closed by
heavy fog. A small group of government representatives, who took varying positions
but were anxious to come to an agreement, also drove to Geneva, and upon arrival
at around 16h00, two days of non-stop informal consultations began during which
the government experts were sounded out in their personal capacities as to the pro-
posed compromise formulations and asked for their suggestions. Another informal
consultation was held in Geneva on March 8-10, one week before the last meeting
of the Working Group.
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3.7 The sixth negotiating Session: Basel, March 1989

When the Working Group met for the sixth negotiating Session in Basel on 13
March 1989 there were still three major difficulties: the position of Africa, or rather
that of the small group of African governments who were leading resistance to the
signature of the Convention and even to its adoption; the position of the United
States, especially regarding the relation of municipal wastes to hazardous wastes, as
well as the problem of national legislation and regulations that might be difficult to
change if they contradicted the text of the Convention; and a number of reservations
on issues that needed final clarification by various countries, including definitions of
areas under national jurisdiction, transit countries, illegal traffic, and so forth.

On the basis of the earlier informal consultations, a ‘Note by the Executive Director
on some Points of the Hazardous Wastes Convention Which Were Not Resolved at
the Fifth Session of the Ad Hoc Working Group’ was circulated, covering a number
of very significant issues: transit countries; offshore territories; flags of convenience;
State responsibility; illegal traffic; and bilateral, multilateral, and regional agree-
ments. And yet the situation on March 13 was very delicate. In opening remarks to
the Working Group, several proposals based on the informal negotiations held in
Geneva from March 8-10 were presented by the UNEP Secretariat; also, a number
of unresolved issues, with proposed compromise formulations, were presented by the
UNEDP Secretariat in the Note to the Governments (mentioned above).

Compromise formulations or proposals for changes or deletions were accepted for
all bracketed words, phrases, sentences, or articles. The two issues that had created
difficulties for the United States were resolved by introducing the term ‘hazardous
wastes and other wastes’, the latter covering municipal wastes. The issue of national
laws and regulations was included in the relevant articles. It was agreed that a number
of other observations and queries were to appear as Declarations by the concerned
States at the time of the adoption of the Convention.

By the time the government representatives met in Basel on the 13th of March; there
had been, in addition to the organizational session, six negotiating Sessions over a
period of 18 months or less. 96 states had participated in one or more of the formal
and informal negotiating Sessions; with 66 of these being developing countries, a
very clear indication of their concern on the subject. 14 UN bodies, eight intergov-
ernmental organizations, and 24 NGOs and industrial associations had participated.
76 governments were represented at the meeting in March.

3.8 Plenipotentiary Conference: Basel, 20-22 March 1989
The Plenipotentiary Conference was convened at the Ministerial level in Basel on 20

March. The problem of the African delegates’ intransigence hung heavy in the air.
The African Ministers, several of whom in fact had authorizations from their capitals
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not only to adopt the Convention but also to sign it, held long caucuses, during
which the half-dozen Ministers opposed to the Convention blocked other members
from signing by shouting and screaming.

The Meeting at large began with a few amendments, additions, and deletions to the
fourth Draft proposed from the floor, which could probably have been dealt within
the Meeting. The position of Africa was then put forward, presented by the Minister
of Environment of Mali, which was at that time at the head of the Organization of
African Unity (OAU)."® He reminded the Conference that the presence of African
delegations in Basel reflected their awareness of the gravity of the problem and the
importance of addressing it. He further emphasized the conviction of African nations
that the dumping of toxic wastes on the African continent is a morally reprehensible
and criminal act. Recalling efforts made by the OAU to address this problem, he
mentioned in particular the discussions at the 48th Ordinary Session of the Coun-
cil of Ministers of Africa and the subsequent Summit of its Heads of State, which
had led to the adoption of a ‘Resolution That Condemns the Dumping of Nuclear
and Industrial Wastes in Africa as a Crime against Africa and the African People’.”
The Resolution called on African states to prohibit the import of such wastes and
requested the Secretary-General of the OAU to cooperate with the relevant inter-
national organizations to assist African countries in establishing appropriate control
mechanisms. He also recalled the Resolution adopted by the Council of Ministers
of the OAU at its 49th Ordinary Session, which called upon African States to adopt
a common position in the negotiating process toward the Basel Convention.'® Al-
though expressing appreciation for the efforts of the international community to
adopt a global legal instrument addressing the problem, the Minister stated that
African countries were not prepared to sign the Convention at this stage. In par-
ticular, he expressed concern that, because of the limited technical capabilities of
developing countries, it would be difficult for them to use the Basel Convention to
prevent unscrupulous individuals from engaging in illegal dumping activities, and
that African countries could still be used as dumping grounds for foreign wastes,

despite the efforts of the OAU.

African Ministers then presented some 24 different amendments to the Draft Con-
vention. The President of the Conference (Switzerland), the Secretary General and
the Executive Secretary (UNEP) agreed that it was imperative to resort to informal
consultations with all Ministers who proposed changes. This developed into a ten-
hour marathon session, informal and open, in which the Conference leadership
was able to explain what parts of the proposals were actually included in the Draft
Convention; and how some of the proposed changes could be included. By the end

¢ The predecessor to the current African Union (AU); see <http://www.africa-union.org/root/au/index/

index.htm> (visited 7 May 2008).

Council of Ministers of the Organization of African Unity, Resolution CM/Res. 1153 on Dumping of
Nuclear and Industrial Wastes in Africa, 25 May 1988.

'8 Council of Ministers of the Organization of African Unity, Resolution CM/RES. 1225, July 1989.
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of the day all issues were resolved, guaranteeing that the African States present would
not object to the adoption of the Convention.

On 22 March the results of the previous day’s consultation were announced to the
Conference and the Convention was adopted by consensus of the 116 States present;
105 of these and the European Community (EEC) signed the Final Act, includ-
ing the decision to adopt the Convention. After the Declarations and the closing
remarks, the Convention was opened for signature. 35 of the States present and the
EEC signed the Convention. To the disappointment of most delegates, the handful
of African Ministers in opposition prevailed: the other African Ministers, even those
whose credentials carried the authorization to sign, abstained, seemingly in the name
of solidarity with those in opposition.

4  The Basel Convention
In short, the main provisions of the Basel Convention are as follows:

—  Every country has the sovereign right to ban the import of hazardous waste.

—  The control system provided by the Basel Convention ensures that no hazardous
waste is shipped to a country that has banned its import.

—  Exports of hazardous waste to nonparties and imports from nonparties are pro-
hibited, unless subject to a bilateral, multilateral or regional agreement, the provi-
sions of which are no less stringent than those of the Basel Convention.

—  Every country has the obligation to reduce the generation of hazardous waste to
a minimum and to dispose of it as close as possible to the source of generation.
Transboundary movements of hazardous waste may take place only as an exception,
if they present the most environmentally sound solution, and if they are carried out
in accordance with the strict control system provided by the Convention.

— Transboundary movements of hazardous waste carried out in contravention of
the provisions of the Convention are considered illegal traffic.

— The Convention states that illegal traffic is a criminal act, and obliges states to
introduce national legislation to prevent and punish it. A state responsible for an
illegal movement has to ensure the environmentally sound disposal of the waste
in question.

— Industrialized countries have an obligation to assist developing countries in tech-
nical matters related to the management of hazardous waste.

— The Convention also calls for exchange of information and international coop-
eration.

— It enshrines the principles of notification and prior informed consent (the im-
porting country must advise the exporter in writing of its willingness to accept a
shipment on the basis of detailed information of what it contains).

— It requires that the exporting country be assured that the shipment will be dis-
posed of correctly, something that few national laws demanded until recently.
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— Developed countries that signed the Convention agreed to provide technical as-
sistance to developing countries, so that they could acquire facilities for handling
and disposing of hazardous waste in an environmentally sound manner. The
Convention Secretariat monitors and coordinates these activities.

The Resolutions adopted by the Basel Conference requested further action in connec-
tion with enforcing and strengthening the provisions of the Convention, including
cooperation with other organizations to harmonize the Basel Convention with other
international legal instruments, development of elements for inclusion in a Protocol
on liability, and development of technical guidelines for the environmentally sound
management of hazardous waste.

The Basel Convention is the only existing global legal instrument regulating trans-
boundary movements of hazardous waste. Its provisions ensure protection of coun-
tries against uncontrolled dumping of toxic waste and promote environmentally
sound waste disposal and minimization of waste generation. The control system
ensures that the Convention does not remain a mere declaration of intentions, but
that the rights of countries are respected.

The Basel Convention entered into force in May 1992, and represents a significant
and ‘durable’ step toward more effective action for global environmental protection.
Like the Montreal Protocol on Substances that Deplete the Ozone Layer, it was de-
signed to be strengthened in the future. This has always been the policy advocated
by UNEP in developing international treaties; to resort to framework Conventions
when they can be easily and quickly supplemented by Protocols, or to develop Con-
ventions that contain most of the detailed actions needed, but certainly not to press
an ‘all or nothing’ approach. The UNEP Secretariat believed, after the Basel Conven-
tion was concluded, that a reasonable goal had been achieved: a flexible treaty that
could be further amended or adjusted to cater for new facts or new information. As
stated earlier, a bone of contention during the whole negotiation process was the issue
of banning the transfer of hazardous waste from North to South. This was one of the
reasons why all African countries refused to sign the Convention; they wanted first a
collective ban on imports, and a ban on exports by developed countries.

In January 1991 the OAU adopted an African Regional Convention, the Bamako
Convention, which banned the import of all forms of hazardous waste, including
nuclear waste, into Africa; and which is designed to control the transboundary move-
ment of such waste generated in Africa.

19 The Bamako Convention on the Ban of the Import Into Africa and the Control of Transboundary Move-
ment and Management of Hazardous Wastes Within Africa, Bamako, 30 January 1991, in force 22 April
1998, 30 International Legal Materials (1991) 773.
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5  Early implementation of the Basel Convention
5.1 First Meeting of the Contracting Parties: Uruguay, 1992

The Parties to the Basel Convention first met, as Parties to a Convention in force, in
December 1992 in Periapolis, Uruguay. The question of a ban on waste exports from
developed countries was again raised very forcefully by developing countries; and also
by a number of NGOs, especially Greenpeace which insisted on a complete ban. At
that time most of the developed countries (the United States, Japan, and all EEC
countries except France: in other words, the major producers of hazardous waste)
were still in the process of ratification of the Treaty and were not ready to consider
the issue. It was obvious that without their becoming parties to the Convention, it
would be worthless. Three days of continuous separate informal meetings were held
by the Secretariat with both developed and developing countries, conveying the views
of one group to the other on the language proposed by the Secretariat team. At the
same time, the main official meeting continued, Chaired by the Conference Presi-
dent, the Vice-Minister of Environment of Uruguay, to consider other important
issues such as a budget for the Convention Secretariat and a fund for assistance to
developing countries. Hard bargaining on the budget led the Conference to establish
a Working Group headed by the Vice-President of the Conference, from Finland.
The stalemate on the movement of waste from North to South caused a great deal
of tension. On the last day of the meeting, however, an agreement was reached on
language that would separate the issue into the general movement of hazardous waste
and the movement of hazardous waste destined for recovery operations. The issue of
recyclables has been, and still is, extremely sensitive to a number of countries, some
of whose industries rely to a large extent on the movement of such waste.

The Conference was then presented with two Draft Decisions, which were adopted.
Decision 1/16, entitled “Transboundary Movements of Hazardous Wastes Destined
for Recovery Operations’,” requested its Technical Working Group to review the
issue and consider the views submitted by states and interested organizations, giv-
ing consideration to criteria that determine whether such wastes are suitable for
recovery operations. The Technical Working Group was requested to present its
recommendations on guidelines, procedures, or other matters within the framework
of the Basel Convention to the Second Meeting of the Conference of the Parties for
its consideration.

2 Included in the Report of the First Meeting of the Parties to the Basel Convention, UN Doc. UNEP/
CHW.1/24 (1992).
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The second draft decision, Decision 1/22,*' as originally presented, read as follows:

Recalling that the aim of the Basel Convention is to reduce to a minimum the
generation of hazardous wastes and other wastes and ensure that whatever is pro-
duced is disposed of in an environmentally sound manner as close to the point
of generation as possible;

Recalling also the fourth ACP/EEC Convention of 15 December 1989 Lome
IV and the Bamako Convention on the Ban of the Import into Africa and the
Control of Transboundary Movements of Hazardous Wastes Within Africa of 30
January 1991, which prohibit transboundary movements of hazardous wastes to
developing countries;

Recalling further that the Lome Convention requires ACP States to prohibit the
direct or indirect import of hazardous wastes into their territory from the Com-
munity or from any other country;

Conscious that, during the negotiations leading to the United Nations Con-
ference on Environment and Development (UNCED), developing countries
called for the prohibition of hazardous waste shipments from industrialized to
developing countries;

Requests the industrialized countries to prohibit all transboundary movements
of hazardous wastes and other wastes for disposal/final disposal to developing
countries;

Requests further industrialized countries to inform the Secretariat on measures
undertaken in order to implement paragraph 1;

requests developing countries to prohibit the import of hazardous wastes from
industrialized countries;

Further requests the developing countries to inform the Secretariat on the meas-
ures undertaken in order to implement paragraph 3;

Requests the Secretariat to report to the second meeting of the Conference of the
Parties on the information received pursuant to paragraphs 2 and 4 above.

What resulted from the marathon of informal consultations reveals how the concerns
of developed countries came to be understood and finally accepted by developing
countries. With changes underlined, the final text read as follows:

Recalling the aims of the Basel Convention to reduce to a minimum the genera-
tion of hazardous wastes and to prevent the transboundary movement of such

wastes if there is reason to believe that the wastes in question will not be managed

in an environmentally sound manner;
Recalling decision 1/14 regarding the transboundary movements of hazardous

wastes destined for recovery operations;

2! Included in the Report of the First Meeting of the Parties to the Basel Convention, UN Doc. UNEP/
CHW.1/24 (1992).
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Reaffirming the obligations of all parties, including industrialized countries, as
provided for in the Convention, to prohibit the export of hazardous wastes and

other wastes to parties which have prohibited their import and to non-parties;

Requests the industrialized countries without prejudice to paragraph 2 to pro-

hibit all transboundary movements of hazardous wastes and other wastes for
disposallfinal disposal to developing countries;
Notes that until the Conference of parties receives and acts upon the report of

the Technical Working Group referred to in Decision 1/14 and until appropri-

ate measures are taken pursuant to paragraph 7 of article 15, transboundary

movements of hazardous and other wastes destined for recovery and recycling
operations take place in accordance with the provisions of the convention and

in particular the requirement that the waste be handled in an environmentally

sound manner.

The issue of North-South movement of hazardous waste was so sensitive that a title
for the Draft Decision could not be agreed on in the informal consultations, and it
alone was left untitled amongst the 22 other decisions.

5.2 Second Meeting of the Contracting Parties: Geneva, March 1994

The issue of North-South movement of hazardous waste was revisited at the second
meeting, barely 15 months later. Again, out of 27 decisions adopted at that session,
this issue was the sole decision left untitled. This time the developed countries, a siz-
able number of which had meanwhile become parties to the Convention, reluctantly
accepted the position of the developing countries and adopted Decision 11/12:%

To prohibit immediately all transboundary movements of hazardous wastes
which are destined for final disposal from OECD to non-OECD states; and
Also to phase out by 31 December 197, and prohibit as of that date, all trans-
boundary movements of hazardous wastes which are destined for recycling or
recovery operations from OECD to non-OECD states.

This affirmed the wisdom of the policy of seeking to craft a Treaty that meets some
of the ultimate goals or objectives of dealing with the specified environmental issue;
while providing that such a treaty has the flexibility to allow for its adjustment as in-
formation becomes more concrete, technological developments improve, and public
pressure becomes stronger. This approach has worked well with both the Montreal
Protocol and the Basel Convention.

22 Included in Report of the First Meeting of the Parties to the Basel Convention on the Control of Trans-
boundary Movements of Hazardous Wastes and Their Disposal, UN Doc. UNEP/CHW.2/30 (1994).

111



Tue BaserL CoONVENTION ON HazaRDOUS WASTES — PROBLEMS, NEGOTIATIONS AND SOLUTIONS

6  Some General Remarks on the Negotiations toward the
Basel Convention

During the process of negotiating the Basel Convention it became clear, particularly
in the later stages of the negotiations, that one of the most difficult tasks was that
of bridging the gap in confidence. Developing countries believed that developed
countries wanted only a legal act that would amount to ‘lip service or window dress-
ing’ and would have no real effect on the dumping of hazardous waste in developing
countries” territories. This feeling manifested itself particularly whenever developed
countries referred to the OECD Draft Convention that they had tried to develop; or
when some of the developed countries referred to their own laws as sacrosanct. The
two main sources of conflict and sensitivity within developing countries were illegal
traffic in hazardous waste; and the liability and responsibility of the state of export.
Ultimately both were resolved.

A second difficulty was that an environmental agreement cannot be reached in a vacuum.
As had been found in earlier negotiations, particularly those toward the Montreal Proto-
col, the environmental problem is relatively easy to identify; but, once negotiators begin
to agree, concerns arise almost immediately as to how to handle the agreement’s potential
effects on trade and economy. On the trade side was the issue of hazardous waste destined
for recycling or recovery; on the economic side was the price to be paid, essentially by
developed countries. It became clear that technical assistance must be provided; illegal
traffic must be stopped and hazardous waste taken back by the states of export if it can-
not be disposed of in an environmentally sound manner; and the issues of liability and
responsibility, including state responsibility, must be put on the negotiating table.

Another issue which was a major issue to transit countries, although of marginal impor-
tance for this Convention, suddenly emerged. This was the definition of the area under
national jurisdiction as it is connected to the principle of innocent passage. The complex-
ity of these issues could have destroyed the fragile agreement that was reached, and the
problem was solved only at the last minute, through intensive informal consultations.

At certain moments some delegations seemed to feel that the UNEP Secretariat was
taking the side of developing countries, particularly on the issue of illegal traffic. In
all such cases, however, UNEP adhered to what it considered to be the approach of
the international organization under whose auspices the negotiations were carried
out. UNEP remained convinced that if such support had not been forthcoming,
several developing countries, in particular African countries, would have walked away
from the negotiating table and the negotiations would have failed. An example of the
emotional climate that accompanied some of the negotiations is the January 1989
Meeting in Dakar;** where in order to move as far as they did toward agreement,
parties needed to have the confidence that they were receiving a fair hearing,.

2 Described above under 2.5.
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7  Protocol on Liability and Compensation

A critical component of the Basel Convention, particularly for countries that have
been, and continue to be, victimized by illegal trafhc, is the redress of damages in-
curred by transboundary hazardous waste shipments and disposal. In Basel, govern-
ments called for the early adoption of a Liability Protocol. The UN General Assembly
attached particular importance to Resolution 3 of the Basel Conference dealing with
that subject; and requested that the Executive Director of UNEP brief the summer
1990 meeting of the Preparatory Committee of the UN Conference on Environment
and Development* on the progress made on the issue. The General Assembly further
requested the Executive Director to report on progress to the UNEP’s Governing
Council and to the UN General Assembly.

The broad support for the Liability Protocol should not be allowed to mask the
very complex issues involved. The Working Group established by UNEP in 1990
to negotiate such a treaty was facing familiar challenges. 13 years before, in the
mid-1970s, UNEP had established another Working Group to consider liability for
transboundary pollution damage; similar work was being undertaken by UNEP to
review liability and compensation related to offshore mining and drilling and natural
resources shared by two or more States. None of these efforts had gone very far.

UNEDP has built up experience in this field, in which other international organiza-
tions including the Council of Europe, and the OECD, continue to make progress.
The International Atomic Energy Agency (IAEA) has been considering a joint Proto-
col on liability under the Vienna® and Paris Conventions on nuclear damage.” The
International Law Commission (ILC)* continues to make major contributions to
international liability and compensation issues. The UN Economic Commission for
Europe (UNECE) has created a number of instruments to deal with civil liability for
damage caused during the carriage of dangerous goods;* the European Community
has elaborated a Directive on Civil Liability for damage caused by waste? but it has
been difficult to put in place.

¢ The United Nations Rio Conference on Environment and Development (UNCED) of 1992; see e.g.

<http://www.un.org/esa/sustdev/documents/docs_unced.htm> (visited May 2008).

Convention on Nuclear Safety, Vienna, 20 September 1994, in force 24 October 1996, 33 International

Legal Materials (1994) 153.

% (OECD) Convention on Third Party Liability in the Field of Nuclear Energy, Paris, 29 July 1960, in force

1 April 1968, available at < http://www.nea.fr/html/law/nlparis_conv.html> (visited 29 April 2008).

‘The Commission works under the United Nations with an objective to ‘the promotion of the progressive

development of international law and its codification’ (Statute of the ILC). For more information, see

<http://www.un.org/law/ilc/>.

For more information, see UNECE, ‘dangerous goods™ at <http://www.unece.org/trans/danger/danger.

htm> (visited 29 April 2008).

» See Proposal for a Council Directive on Civil Liability for Damage Caused by Waste, COM (89) 282
final, 15 September 1989. On the EU waste policy, see <http://europa.cu/scadplus/leg/en/s15002.htm>
(visited 29 April 2008).
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Of particular relevance was the International Maritime Organization’s (IMO) as-
sessment of a separate Liability Convention, examining such critical questions as the
desirability of a two-tier liability system, whereby public-sector finance would meet
costs not covered by insurance and other markets; liability ceilings; and the concept
of loss of profit, regarded either as an extension of property damage or assessed
under a separate category. To help focus discussion, questionnaires were sent out
to governments on the existence, scope, and coverage of provisions for liability and
compensation in bilateral treaties to which they were party; and on the existence and
nature of national legislation related to the transboundary movement and disposal of
hazardous waste.?® Their responses, which were useful in putting the issue in focus,
may be summarized as follows:

— Of all the responses, only three indicated the existence of bilateral agreements of
which two have liability causes.

—  Roughly half of the replies affirmed the existence of national provisions for li-
ability for inter-territory disposal regulations.

—  'The base for exoneration from liability is very diverse.

— 'The concept of damage is extended to the environment, or is unlimited, in four
replies.

— Inall replies except three, liability amounts are not capped.

— Time limits for claim submissions vary, from one year to no time limits.

— In two replies, compensation mechanisms included a compensation fund.

—  The majority of replies showed recovery procedures based on definitions of pure
economic loss for damages.

— Liability extensions beyond national jurisdictions were present with some limita-
tions in five of the replies.

In another effort to facilitate the work of the negotiating Group, a small representa-
tive group of legal experts was convened to give advice on possible elements to be
included in a Protocol. On the basis of this consultation, several areas seemed to
require consideration, including channeling of liability; financial and time limits to
and exoneration from liability; financial guarantees such as insurance; the need for
a fund, its source and disbursement; claims; procedures; and finally the jurisdiction
of domestic courts and applicable laws.

8 Conclusion

We do not know the exact amount of hazardous wastes generated globally. However,
even conservative estimates presented in the early 1990s indicated an annual and
steadily growing generation of these materials in the amount of at least 400 million

3 Tolba and Rummel-Bulska, Global Environmental Diplomacy, supra note 1, at 121-122.
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tons.”! Until a Protocol on liability and compensation is established and existing
clean technologies and production methods are universally applied, industry will
continue to produce increasing quantities of hazardous wastes, and greedy, unscru-
pulous operators will continue to thrive.

The petrochemical and chemical industries of Europe and North America are cur-
rently responsible for nearly 70 percent of all hazardous waste generation; worldwide
production of chemicals is surging ahead. In 1950, the world produced 7 million
tons of synthetic organic chemicals per year; today that figure is well over 250 mil-
lion.** Already, close to 100 000 chemicals are in common use, and each year sees a
vast array of new formulations appear. All of these activities results in more waste and,
unfortunately, more hazardous wastes. No State wants these materials contaminat-
ing its ‘own backyard’; clearly, their transboundary shipment threatens to become
an important concern during the next decades. The process is well under way. Leg-
islative controls in the industrialized countries, which appeared during the 1970s,
were directed toward disposal, not recycling; and these, combined with economic
interests, have had the perverse effect of causing a dramatic increase in the volume
of traffic in wastes.

The transport of such wastes to developing countries is still a cause for grave concern.
As the cost of waste disposal in developed countries escalates, having now reached
more than $2 500 per ton,* in some African countries, where debt ridden govern-
ments struggle to exist, exporters have been able to negotiate deals for ‘disposal’ at
a mere few dollars per ton despite the lack of proper treatment facilities. We know
the potential consequences of these activities. Reports, figures, and even evidence are
available. A clear recent example of this is the incident of illegal disposal of hazard-
ous wastes in the Ivory Coast.** Unfortunately, it is likely that this was not the only
incident of dumping of toxic wastes, merely one that reached the world’s attention;
and there seems still to be a veil of silence over both the generation and the disposal
of hazardous wastes. This is a situation that cannot be allowed to persist.

Appendum: a list of documents relevant to this article

UNEDR, Ad Hoc Working Group of Legal and Technical Experts with a Mandate to Pre-
pare a Global Convention on the Control of Transboundary Movements of Hazardous
Wastes, Report of the Ad Hoc Working Group on the Work of Its Third Session, UN
Doc. UNEP/WG.189/3. (1988).

3 Tolba and Rummel-Bulska, Global Environmental Diplomacy, supra note 1, at 122.
2 [bid. at 123.
3 Jbid.

3 See supra note 8.
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a Global Convention on the Control of Transboundary Movements of Hazardous Wastes,
Proposals by the Executive Director for Consideration by the Ad Hoc Working Group at Its
Fourth Session, UN Doc. UNEP/WG.190/3 (1989).

UNEDR Ad Hoc Working Group of Legal and Technical Experts with a Mandate to Pre-
pare a Global Convention on the Control of Transboundary Movements of Hazardous
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UNED London Guidelines for the Exchange of Information on Chemicals in Interna-

tional Trade, Amended (1989).

UNEP, Conference of Plenipotentiaries on the Global Convention on the Control of
Transboundary Movements of hazardous Wastes, Final Report of the Ad hoc Working
Group of Legal and Technical Experts with a Mandate to Prepare a Global Convention
on the Control of Transboundary Movements of Hazardous Wastes, UN Doc. UNEP/
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PC/51 (1991).

UNCED PrepCom III, Report on Transfer of Technology, UN Doc. A/CONE.151/
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UNCED PrepCom 11, Protection of the Atmosphere: Sectoral issues, UN Doc. A/
CONE151/PC/60 (1991).

UNCED PrepCom III, Prevention of Illegal International Traffic in Toxic and Dangerous
Products and Wastes, UN Doc. A/CONFE.151/PC/88 (1991).

UNEP, Recommendations on International Strategy and Action Programme Including
Technical Guidelines for the Environmentally Sound Management of Hazardous Wastes
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UNCED PrepCom 1V, Report of the Secretary-General of the Conference on envi-
ronmentally sound management of hazardous wastes (including prevention of illegal

international traffic in toxic and dangerous wastes), UN Doc. A/CONE151/PC/100/
Add.24/Annex I (1992).
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CHEMICALS: THE GLOBAL CONTEXT

Maged Younes'™

1  The context
1.1 Chemicals generally

Chemicals are encountered everywhere. They form an integral part of everyday life.
Chemicals are found in a multitude of products, and have a wide variety of uses.
While chemicals play a fundamental role in society due to the increasing dependence
on chemicals of many products, services and processes, and while they are integral to
the development of most sectors, they may, if improperly or inadequately managed,
pose serious threats to environmental integrity and human health.

Releases of chemicals, both intentional and accidental, occur into all environmental
media, resulting in their presence in air, soil, as well as ground and surface water.
A number of these chemicals are subject to long-range transboundary transport.
Consequently, ecosystems are faced with potential contamination, partly through
chemicals that are persistent and non-biodegradable, that may affect particular spe-
cies and result in an overall imbalance. Chemical use may lead to harmful effects
on human health due to exposure via the air we breathe and the food and water we
consume, as well as through professional and recreational activities.

Economic trends demonstrate a close link between development and the increased
production and use of chemicals in various sectors, such as industry, agriculture,
transport, energy, telecommunications and informatics, infrastructure and construc-
tion, and health care, to name only a few areas. The Organisation for Economic Co-
operation and Development (OECD) estimated in 2001 that the chemical industry
accounted for 7% of the global income and 9% of international trade, and that it

' Former chief of UNEP Chemicals Branch.
*Current position: Director a.i., Governing Bodies (GBS), World Health Organization.
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employed more than 10 million people around the world.? The growth in the world’s
chemicals output between 1970 and 1998 was almost nine-fold (from US$171
billion to US$1.5 trillion), and this trend continues.’ In this respect an important
shift is being observed: chemical production continues to grow faster in non-OECD
countries, and this trend is expected to continue and even to accelerate.* The OECD
has estimated that non-OECD countries, which produced around 17% of chemicals
globally in 1970, will be producing 31 % of a larger world production of chemicals
by 2020,> with, eventually, older and bulk-type chemicals being primarily produced
in developing countries, and more ‘specialized” chemicals being produced mostly in
OECD countries.

1.2 The need for international action

Chemicals, while requiring attention worldwide, are of particular concern for de-
veloping countries, largely because these house the majority of the world’s poor
people and because they are more likely to have weaker regulatory frameworks, and,
therefore, to be more vulnerable to disempowerment, environmental disease and
natural resource degradation. Both of the fundamental dependence on chemicals
for economic development, and the potential risks from improper management of
chemicals are clearly recognized. This is why a clear goal was agreed to at the UN
World Summit on Sustainable Development (WSSD) in 2002. The Summit called
for efforts to achieve sound management of chemicals so that, by 2020, chemicals are
used and produced in ways that lead to the minimization of significant adverse effects
on human health and the environment.® This goal requires international cooperation
in a globalized world to ensure sound management of chemicals throughout their
life-cycle (production, transport, distribution, use and disposal).

There are many reasons why we need international work in the field of the manage-
ment of chemicals. Firstly, with the number of chemicals in commerce requiring as-
sessment and identification of risk management options, there is a clear benefit from
sharing the burden and, thus, accelerating the process. This would require a mecha-
nism to enable us mutually to understand and to accept risk assessment outcomes
across the world. International collaboration on sound management of chemicals can
also help in reducing trade barriers. With transboundary movements of chemicals,
international cooperation is a prerequisite to identifying and implementing global

2 OECD, Environmental Outlook for the Chemicals Industry (OECD, 2001), available at <http://www.
oecd.org/dataoecd/7/45/2375538.pdf> (visited 1 January 2007), at 10. The member countries of the
OECD are largely European; with Australia, Canada, Japan and the United States also belonging. Sig-
nificant non-members include Brazil, China, India, and Russia — see <http://www.oecd.org/countrieslist

Ibid. at 28.

Ibid. at 11.

Ibid. at 28 and 36.

Plan of Implementation of the World Summit on Sustainable Development, Un Doc. A/CONE199/20
(2002), para. 23.

- RV RNy
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solutions. Finally, in an increasingly globalized world, there is a need to harmonize
legal frameworks and to ensure that management of chemicals is carried out with the
same levels of scrutiny around the world.

International work in the field of sound management of chemicals is, as in other
areas, multidimensional. Collaboration could be pursued at the political and/or
technical level. Besides, outcomes of international work could be advisory/voluntary
or legally binding. It could be carried out at the global, regional, sub-regional or
bilateral levels.

The toxic waste pollution crisis that occurred in the Ivory Coast in 20067 has, once
again, demonstrated the need for international cooperation and action to ensure
sound management of chemicals from ‘cradle to grave’.® It has also highlighted the
need to tackle difficult issues such as illegal trafficking of hazardous chemicals, and,
more importantly, the need to better use existing international instruments, both
legally binding and voluntary, in a coordinated and synergistic manner.

2  International actions

The need for international action to be taken in the area of chemicals was recognized
early on within the context of international work on environmental protection.
Chemicals featured prominently at the United Nations Conference on the Human
Environment (UNCHE), held in Stockholm, Sweden, in 1972.° Since the estab-

7 On 19 August 2006 a Panamanian-flagged ship called Probo Koala offloaded some 500 tonnes of toxic
waste for disposal in the Ivory Coast. The waste ended up untreated in a local dumpsite, which caused
several deaths and severe health problems for thousands of people. For news coverage on the incident see,
for example, <http://news.bbc.co.uk/2/hi/africa/5323222.stm> (visited 1 January 2008). It seems that the
ship had been chartered by Trafigura, an international petroleum products trader, and was transported to
the Ivory Coast after first being unloaded in Amsterdam and then reloaded; see, for instance, information
provided by Greenpeace, available at <http://www.greenpeace.org/international/news/ivory-coast-toxic-
dumping/toxic-waste-in-abidjan-green> (visited 21 April 2008). The waste was actually disposed of in
Abidjan by a local entity which had contracted with Trafigura. Trafigura paid the Ivory Coast a substantial
sum (in excess of £100-million) after the incident, and the Ivory Coast agreed to waive any claim for
damages, but Trafigura denies any liability for the incident; see Trafigura website at <http://www.trafigura.
com/trafigura_news/probo_koala_updates.aspx> (visited 21 April 2008).

According to the ‘cradle to grave’ principle, the total lifetime costs and impacts of a product should be
taken into account. Further, it should not be considered enough simply to create a product, project or
process and then leave it to run its course — care should be taken to ensure proper management through
the entire life cycle of the created thing. It has been suggested that ‘[a]pplying the principle-- means
evaluating a product on the basis of its total properties during the whole of its life cycle, from extraction
as raw material until it ends up as waste. The principle also includes the environmental impacts associ-
ated with use of input factors, production process, transport and use at all stages’; see IISD, ‘Sustainable
Consumption and Production’, available at <http://www.iisd.ca/consume/norpro.html> (visited February
2008). In international law the ‘principle’ can probably not be said at this stage of the development of
international environmental law to have greater status than that of ‘soft law’ — as a non-binding guideline;
albeit a guideline that it is expected might eventually harden into binding customary law.

The Conference resulted in two key documents: the Stockholm Declaration and Action Plan for the Hu-
man Environment (Report of the United Nations Conference on the Human Environment, UN Doc.

A/CONF/48/14/Rev.1 (1972)).
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lishment of the United Nations Environment Programme (UNEP)' following this
Conference, there has been a focus on collecting necessary data on chemical risks
and management options. Recognizing the need for cross-sectoral collaboration on
chemicals at the international level, UNEP joined forces with the International La-
bour Organization (ILO) and the World Health Organization (WHO) to establish
the International Programme on Chemical Safety (IPCS)'! in 1980, with the Secre-
tariat being hosted by WHO.

Sound management of chemicals received significant attention at the 1992 United
Nations Conference on Environment and Development (UNCED) in Rio de Ja-
neiro, Brazil. In Agenda 21,'* the ‘blueprint for global action for sustainable develop-
ment’, a full chapter was devoted to chemicals, namely ‘Chapter 19: Environmentally
sound management of chemicals’. In Chapter 19, UNCED called for enhanced
collaboration in the field of chemicals management amongst governments, NGOs
and Intergovernmental Organizations (IGOs), and for the enhanced coordination
of technical work amongst IGOs. To address the first issue, the Intergovernmental
Forum on Chemical Safety (IFCS)' was established in 1994. In 1995, IGOs work-
ing in the field of chemicals set up the Inter-Organization Programme for the Sound
Management of Chemicals IOMC)'" to address the second issue. The IOMC con-
sists now of 7 Organizations (UNEP, UNIDO, UNITAR, FAO, ILO, WHO, and
the OECD — with two associated entities, the UNDP and the World Bank).

Another major event was the World Summit on Sustainable Development, held at
Johannesburg, South Africa, in 2002, which, in its Plan of Implementation, called
clearly called for efforts to ensure sound management of chemicals.” To address the
renewed need for international collaboration, a transparent, inclusive process was set
in motion that resulted in the adoption of a clear framework for international work:
the Strategic Approach for International Chemicals Management (SAICM),'¢ which
was adopted in Dubai, United Arab Emirates, in 2006.

3  Multilateral environmental agreements

With problems of global concern, governments may agree on the need for a legally
binding instrument to frame actions needed to address such problems in adequate,

For an account of the history of the UNEP see, for example, Donald Kaniaru, “The Stockholm Confer-
ence and the Birth of the United Nations Environment Programme’, in Marko Berglund (ed.), /nzerna-
tional Environmental Lawmaking and Diplomacy Review 2005, University of Joensuu — UNEP Course
Series 2 (University of Joensuu, 2006), 3-22.

For further information, see <http://www.who.int/ipcs/en/> (visited 1 January 2008).

12 Agenda 21, UN Conference on Environment and Development, Rio de Janeiro, 13 June 1992, UN Doc.
A/CONE151/26/Rev.1 (1992).

For further information, see <http://www.who.int/ifcs/en/> (visited 1 January 2008).

For further information, see <http://www.who.int/iomc/en/> (visited 1 January 2008).

> Un Doc. A/CONE199/20 (2002), para. 23.

For further information, see <http://www.chem.unep.ch/saicm/> (visited 1 January 2008).
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appropriate and collaborative manners. Generally, legally binding instruments re-
quire extensive negotiations and, following signature by particular governments,
ratification. Binding agreements addressing issues relevant to sound management
of chemicals may include bans on, or phasing-out of, chemicals, or may assist with
other control mechanisms. Among multilateral environmental agreements (MEAs)
generally, those that relate to chemicals include the Stockholm Convention,"” the
Basel Convention,'® the Rotterdam Convention,' and the Montreal Protocol* to
the Vienna Convention.?!

The Stockholm Convention covers 12 specific persistent organic pollutants (POPs),*
which have been included on the basis of various criteria, including the criterions of
persistence and toxicity. The Convention offers a mechanism for expansion to include
other chemicals, with the requirement being that such inclusion follows a thorough
evaluation and negotiation process.”” The approaches in the Stockholm Convention
to controlling POPs include bans, phasings-out, and emission reductions.

The Basel Convention regulates international movement of toxic and hazardous
wastes, requiring the permission of importing and transit countries prior to move-
ment. Consequently, the Convention aims to ensure environmentally sound manage-
ment of hazardous waste, and to reduce releases of toxic and carcinogenic substances
from poorly managed waste disposal.

The Rotterdam Convention on Prior Informed Consent (PIC) allows countries to
prevent the import of a number of listed chemicals. It provides information on a
wide range of chemicals banned or severely restricted in at least one country, and
constitutes, consequently, a mechanism to reduce use/release of toxic chemicals.

Finally, the Montreal Protocol was set up to ensure the ban/phasing-out of ozone-
depleting substances (ODS), aiming at a reduction in damage to the ozone layer.

Whilst not a legally binding instrument, the Strategic Approach to Internation-
al Chemical Management (SAICM) is a voluntary policy framework, developed
through a participatory negotiating process involving governments and civil soci-

7" Convention on Persistent Organic Pollutants, Stockholm, 22 May 2001, in force 17 May 2004, 40 In-
ternational Legal Materials (2001) 532, <http://www.pops.int>.

Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, Basel,
22 March 1989, in force 5 May 1992, 28 International Legal Materials (1989) 657, <http://www.basel.
int>.

Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides
in International Trade, Rotterdam, 11 September, 1998, in force 24 February, 38 International Legal
Materials (1999) 1, <http://www.pic.int>.

Montreal Protocol on Substances that Deplete the Ozone Layer, Montreal, 16 September 1987, in force
1 January 1989, 26 International Legal Materials (1987) 154, <http://www.unep.org/ozone/>.
Convention on the Protection of the Ozone Layer, Vienna, 22 March 1985, in force 22 September 1988,
26 International Legal Materials (1985) 1529.

22 See Annex A of the Convention.

2 See Art. 8 of the Convention.

20
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ety to support the WSSD Plan of Implementation goal of ensuring that by 2020
chemicals are produced and used in way that minimize significant adverse health and
environmental effects. SAICM consists of three parts:

— the Dubai Declaration on International Chemicals Management* reflecting po-
litical commitment;

— the Overarching Policy Strategy,” covering scope, needs, objectives, principles,
financial and implementation arrangements; and

— a Global Plan of Action,* with a description of work areas, potential activities,
actors, timeframes and targets, as well as indicators of progress.

The Dubai Declaration on International Chemicals Management, adopted by Min-
isters, heads of delegation and representatives of civil society and the private sector,
affirmed their ‘--firm commitment to the Strategic Approach and its implementa-
tion’. The Declaration states further that

4

the sound management of chemicals is essential if we are to achieve sustainable
development, including the eradication of poverty and disease, the improvement
of human health and the environment and the elevation and maintenance of the
standard of living in countries at all levels of development.?

Challenges

Sound management of chemicals requires significant international actions to address
the challenges currently facing the world. The main challenges were identified during
the ‘needs assessment exercise’ conducted within the SAICM framework. This assess-
ment revealed that the main challenges faced today are the following:

—  the lack of capacity to manage chemicals at the national, sub-regional, regional
and global levels;

— the widening gap in chemicals management capabilities between OECD coun-
tries and developing countries/countries with economies in transition;

—  the fact that there is limited or no information available on many of the chemicals
currently in use; and that access to information that already exists is often limited
or non-existent;

— the current international policy framework for chemicals management is not op-
timal; and the implementation of established policies, including relevant MEAs,
is uneven; and

24
25

26
27
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Declaration on International Chemicals Management, Dubai, 6 February 2006, Un Doc. SAICM/
ICCM.1/7 (2006), Annex I.

Opverarching Policy Strategy, Un Doc. SAICM/ICCM.1/7 (2006), Annex II.

Global Plan of Action, Un Doc. SAICM/ICCM.1/7 (2006), Annex III.
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— the need to enhance and strengthen coherence and synergies between existing
institutions and processes.

To meet these challenges, work is needed at various levels, all of which have been
included in SAICM’s Overarching Policy Strategy. They include actions to reduce
risk from exposure to chemicals throughout their lifecycle; efforts to build knowledge
and disseminate/share information on chemicals; approaches to enhance governance
for the sound management of chemicals, through establishing appropriate infrastruc-
tures including legislation as well as enforcement and control mechanisms; building
capacities for chemicals management; and developing approaches to prevent illegal
international traffic in hazardous chemicals.?®

5  Global strategies

In developing global strategies, a number of principles apply. These include the fol-

lowing:

— increasing knowledge and awareness is the first step to addressing chemicals
management;

— global control of chemicals is considered necessary when there are global effects.
For chemicals with local/national/regional effects, local/national/regional actions
are considered most effective; and

— working on sound chemicals management for all countries at the national level
will decrease risks globally, and allow for sustainable chemical use.

6 Conclusion and outlook

Worldwide, chemicals have become a part of our daily lives, sustaining many of
our activities, preventing and controlling diseases, and increasing agricultural pro-
ductivity. They have become indispensable for development. In fact, NASA has
defined ‘life” as ‘a self-sustained chemical system capable of undergoing Darwinian
evolution’.”” However, for development to be sustainable, policies and responsible
approaches to chemicals management need to be in place, with these being aimed
at ensuring the highest possible levels of safety and protection for humans and for
the environment.

2 Part IV of the Policy Strategy.

» National Aeronautics and Space Administration, <http://www.nasa.gov>. See also, for example, Pier
Luigi Luisi, ‘About Various Definitions of Life’ 28 Origins of Life and Evolution of the Biosphere (1998)
613-622.
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In the UN Millennium Declaration,* adopted in 2000, world leaders commit-
ted their nations to a global partnership to reduce poverty, improve health, and
promote environmental sustainability. In 2002, in Monterrey, world leaders estab-
lished a framework for global development partnership.’’ Elements of the Monterrey
Consensus, particularly the commitment to advance a fully inclusive and equitable
economic system, and to address the need for a new partnership of rich and poor
countries, require close international cooperation in the field of chemicals.

International work in the field of sound management of chemicals is not a luxury,
but an urgent necessity. The results to date are clearly visible and arguably promising:
there is declared political commitment;* relevant conventions® have been negotiated
and ratified by many parties; and there is an agreed political framework for further
actions.* It is obvious, however, that these commitments and the creation of such
instruments are not, on their own, enough, and that the success of all international
efforts depends largely on the administrative and technical support provided at the
national, sub-regional, regional and global levels.

The challenge before us is to demonstrate that investing in sound management of
chemical is, indeed, a major element of investing in development and environmental
protection.

30 UNGA Res. 55/2 (2000).

31 Monterrey Consensus on Financing for Development, Monterrey, 22 March 2002, Report of the In-
ternational Conference on Financing for Development, UN Doc. A/CONE198/11 (2002), also avail-
able at <http://www.un.org/esa/ffd/monterrey/MonterreyConsensus.pdf> (visited 1 January 2008). The
Monterrey Consensus aims to achieve the internationally agreed development goals by efforts to generate
additional public and private financial resources. The Consensus was a result of collaboration among the
United Nations, the Bretton Woods institutions (most notably the World Bank) and other major stake-
holders such as the WTO. In essence, a new partnership between developed and developing countries was
sought.

The Dubai Declaration on International Chemicals Management.

Most notably the Stockholm, Basel and Rotterdam Conventions and the international ozone-regime.

3% The Overarching Policy Strategy and Global Plan of Action within SAICM.

32
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ENHANCING COOPERATION AND
COORDINATION AMONG THE BASEL,
ROTTERDAM AND STOCKHOLM
CONVENTIONS

Kerstin Stendahl’

1 Introduction

One of the challenges facing the development of international environmental law
is the phenomenal proliferation of multilateral environmental agreements. During
the last 20 years, nearly 300 new multilateral environmental agreements, or amend-
ments to existing agreements, have been concluded. Depending on how classification
and addition are done, the estimates for the current number of multilateral envi-
ronmental agreements (MEAs) range from 400 to 500.% As these agreements arose
out of negotiations which were sometimes very difficult, involving bargaining and
trade-offs, the result has been a considerable degree of disarray and what one might
term ‘treaty congestion’.

This situation is characterized by inconsistencies in rules and norms, duplication of
efforts and conflicting agendas, a cluttered and overwhelmed international meet-
ing schedule and incoherent systems of solutions to international environmental
problems. International environmental governance is of course not the only system

' Kerstin Stendahl, Senior Adviser, Ministry of the Environment, Finland; co-chair of the ad hoc joint
working group; e-mail: kerstin.stendahl@environment.fi.

2 The UNERP register of international treaties and other agreements in the field of the environment lists some
400 international treaties and related instruments (such as amendments) on the basis of relevant informa-
tion made available. A report prepared by the International Institute for Sustainable Development suggests
that there are now more than 500 MEAs registered with the UN, including 61 atmosphere-related; 155
biodiversity-related; 179 related to chemicals, hazardous substances and wastes; 46 land conventions and
196 conventions that are broadly related to issues dealing with water. See Adil Najam, Mihaela Papa and
Nadaa Taiyab, Global Environmental Governance. A Reform Agenda (IISD, 2006), available at <http://
www.iisd.org/pdf/2006/geg.pdf> (visited 24 January 2008) at 30.
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affected by disarray of this sort. Indeed, it is a problem endemic to the international
governance system as a whole.?

Even if the aim of a globalized world is ultimately to achieve economic and social
uniformity; the road to such a world has led, at least for the time being, to increasing
fragmentation of systems of governance. With this, specialized and relatively autono-
mous spheres of social action and structure have emerged. Where this fragmentation
of the international social world attains legal significance is that it is, in many cases,
accompanied by the emergence of specialized and (relatively) autonomous rules or
rule complexes, legal institutions and spheres of legal practice.

What once was governed by general international law has become the field of opera-
tion of such specialist systems as ‘trade law’, ‘human rights law’, ‘environmental law’,
‘law of the sea’, and so forth. What is more, specialized law-making and institution-
building often takes place with relatively little knowledge of larger legislative and
institutional activities; and with, in many instances, a high degree of ignorance of
general principles and practices of international law.

We see rule-complexes or ‘regimes’ emerging with their own sets of principles, own
forms of expertise and their own ‘ethoses’, all of which may be incompatible with
those of other such regimes. A much cited example of this phenomenon is that of
trade law and environmental law; which, whilst they affect one another in significant
ways, nevertheless have highly specific and sometimes mutually exclusive objectives
and are based on principles that may often ‘point’ in different directions.

All this is not to say that our system is a failure. Efforts aimed at solving global
environmental problems and threats should be seen as part of a necessary and hon-
ourable quest. That we end up with myriad multilateral environmental agreements
— and with their governing bodies being partly interlinked, partly duplicating each
other’s work, and being in most cases highly specific — may well be an unavoidable
consequence of the intricate nature of international negotiations. In many cases the
processes are driven by a genuine wish to come up with the best possible solutions
and to establish, or to re-establish harmony, in a disturbed situation.

The fact that we, in international negotiations, must reach bargains and package
deals because of conflicting motives and objectives inevitably leads to the conclusion
of treaties and customs that are sometimes characterized by a lack of coherence and
international legal consistency.

3> Fragmentation of International Law: Difficulties Arising From the Diversification and Expansion of In-

ternational Law, Report of the Study Group of the International Law Commission, Finalized by Martti

Koskenniemi, UN Doc. A/CN.4/L.682 (20006).
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2 International environmental governance reform
2.1 Introduction

In an effort to make sense out of the complexities touched on above, the international
community has established a number of processes aimed at reforming the system of
international environmental governance — with the ultimate aim of making it more
coherent.

Since the Seventh Special Session of the UNEP Governing Council/Global Minis-
terial Environment Forum, held in Cartagena, Colombia, in February 2002, there
have been discussions on ways and means by which the fragmented and incoherent
international environmental governance system might be addressed and redesigned.
There have also been some actual attempts to redesign the system.

As an arguably cruel twist of fate, the international community has ended up with
quite a number of processes to address the problem. There is, thus, a real risk of frag-
menting the reform processes through which we were supposed to provide solutions
to fragmentation in the first place. Reform discussions are under way within UNED,
within the realm of the United Nations General Assembly, and within a pioneer
working group on a United Nations Environment Organization (UNEO).

2.2 UNEDP and system-wide coherence

The United Nations Environment Programme is focusing on strengthening its exist-
ing activities, whilst also addressing its role within the framework of larger Interna-
tional Environmental Governance (IEG) reform.

The High-level Panel on United Nations System-wide Coherence (SWC) in the areas
of Development, Humanitarian Assistance and the Environment presented its report
‘Delivering as One’ in 2006.* The report put forward a series of recommendations
for overcoming the fragmentation of the United Nations; intended to enable the
system to deliver as one, striving for partnerships with, and serving the needs of all
countries in their efforts to achieve the Millennium Development Goals’ and other
internationally agreed development goals.

4 Secretary-General’s High-level Panel on UN System-wide Coherence in the Areas of Development, Hu-

manitarian Assistance, and the Environment, ‘Delivering as One’ (20006), available at <http://www.un.org/
events/panel/resources/pdfs/HLP-SWC-FinalReport.pdf> (visited 24 January 2008).
Road map towards the implementation of the United Nations Millennium Declaration: Report of the

Secretary-General (A/56/326), annex.
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As regards the environment, the SWC report concludes that:

2.3

[d]eteriorating environmental trends have far-reaching economic, social and
health implications and affect the world’s ability to meet the Millennium Devel-
opment Goals (MDGs). Substantial gains in efficiency and effective responses
can be made through enhanced coordination and improved normative and op-
erational capacity, particularly through the integration of environment into na-
tional development strategies and UN system country operations. To improve
effectiveness and targeted action of environmental activities, the system of inter-
national environmental governance should be strengthened and more coherent,
featuring an upgraded UN Environment Programme with real authority as the
UN’s ‘environment policy pillar’. Synergy needs to be pursued between the UN
organizations that address environment, and multilateral environmental agree-
ments should continue to pursue efficiencies and coordination among them-
selves. An independent assessment of the current UN system of international
environmental governance is required to support ongoing efforts at reform.°

International environmental governance ‘informals’ and Friends of the
‘United Nations Environmental Organisation’

Another process, also New York-based and running parallel to and feeding from
the results of the system-wide coherence panel, is the Informal Consultative Process
on the Institutional Framework for the United Nations’ Environmental Activities.”
This process is intended to explore the possibility of a more coherent institutional
framework, including a more integrated structure, for environmental activities in
the United Nations system by achieving improvements in the following key areas of
concern:

enhanced coordination;

improved policy advice and guidance;

strengthened scientific knowledge, assessment and cooperation;

better treaty compliance, while respecting the legal autonomy of the treaties; and
better integration of environmental activities in the broader sustainable development

framework at the operational level, including through capacity building.?

6
7
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Secretary-General’s High-level Panel, supra note 4, at 18-19.

‘Delivering as One’, Report of the Secretary-General’s High-level Panel on UN System-wide Coherence in
the Areas of Development, Humanitarian Assistance, and the Environment (2006), available at <http://
www.un.org/events/panel/resources/pdfs/HLP-SWC-FinalReport.pdf> (visited 20 February 2008).

See Co-Chairmen’s Summary of the Informal Consultative Process on the Institutional Framework for the
UN’s Environmental Activities (2006), available at <http://www.reformtheun.org/index.php?module=up
loads&func=download&fileld=1579> (visited 24 January 2008) at 1. For more information and related
documents (2006), see <http://www.un.org/ga/president/60/summitfollowup/enviro.html> and (2007)
<http://www.un.org/ga/president/61/follow-up/environmentalgovernance.shtml> (visited 24 January
2008).
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Another process, focusing specifically on upgrading UNEP or transforming it into
a United Nations Environment Organization, is the ‘Friends of the UNEO’ group,’
which was established at the initiative of President Jacques Chirac of France in Feb-
ruary of 2007.

2.4 The route forward

All of these discussions and consultations presented are ongoing. The coming months
will be decisive when it comes to finding a route forward. The co-Chairs of the in-
formal consultations in New York have in their latest ‘options paper’ suggested that a
decision should be made no later than by the end of the 62nd session of the United
Nations General Assembly — 2007 — on the terms of reference for formal negotiations
on a broader transformation of the IEG system which should start no later than the
beginning of the 63rd session of the General Assembly. Negotiations to this end are
still under way (in early 2008).

3  Synergies within different treaty regimes
3.1 The chemicals and wastes cluster

Meanwhile, enhanced cooperation and coordination within the convention clusters
is being debated within the convention bodies themselves. The COPs of the Basel
Convention on the Control of Transboundary Movements of Hazardous Wastes and
their Disposal, the Stockholm Convention on Persistent Organic Pollutants'' and
the Rotterdam Convention on Prior Informed Consent'? have established a process
which is outlined in greater detail below.

3.2 The United Nations Economic Commission for Europe
The issue of synergies has also been addressed by the five United Nations Economic

Commission for Europe (UN/ECE) environmental conventions: the Convention on
Long-range Transboundary Air Pollution (LRTAP Convention);" the Convention on

? For more information, see <http://www.diplomatie.gouv.fr/en/france-priorities_1/environment-sustain-

able-development_1097/united-nations-environment-organization-uneo_1966/transforming-the-unit-
ed-nations-environment-programme-unep-into-specialized-agency_1374.html> (visited 23 February
2008).

Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, Basel,
22 March 1989, in force 5 May 1992, 28 International Legal Materials (1989) 657, <http://www.basel.
int>.

""" Convention on Persistent Organic Pollutants, Stockholm, 22 May 2001, in force 17 May 2004, 40 In-
ternational Legal Materials (2001) 532, <http://www.pops.int>.

Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides
in International Trade, Rotterdam, 11 September, 1998, in force 24 February, 38 International Legal
Materials (1999) 1, <http://www.pic.int>.

Convention on Long-Range Transboundary Air Pollution, Geneva, November 13 1979, in force 16 March
1983, 18 International Legal Materials (1979) 1442, <http://www.unece.org/env/lrtap/>.
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Environmental Impact Assessment in a Transboundary Context (EIA Convention);'
the Convention on the Protection and Use of Transboundary Watercourses and
International Lakes (Water Convention);" the Convention on the Transboundary
Effects of Industrial Accidents (IA Convention);'® and the Convention on Access
to Information, Public Participation in Decision-making and Access to Justice in
Environmental Matters (Aarhus Convention).!”

A recent report, prepared at the request of the Working Group of Senior Officials at
its second meeting'® in collaboration with the Bureaux of the governing bodies of
the five conventions, and the Bureau of the Committee on Environmental Policy,
concludes that obstacles to national implementation of and compliance with MEAs
to date include, inter alia:

— alack of sufficient political attention to implementation;

— a lack of awareness of the obligations arising under MEAs by implementing
authorities;

— alack of technical, administrative and financial capacity;

— alack of coordination among relevant national authorities;

— alack of understanding of implementation issues;

— insufficient preparation (regarding, for example, laws, regulations and train-
ing);

— uncertain or inaccurate data;

— a partial or total lack of monitoring and/or review of implementation;

— unclear implementing rules/tools/regulations (for example, related to the transla-
tion and interpretation of legal terms and provisions);

— afailure to mobilize public support; and

— insufficient budget allocations, changes in economic circumstances or unforeseen
costs of implementation.

3.3 Human rights

It is also of interest to note that the United Nations High Commissioner for Human
Rights has initiated discussions on a proposal for a unified standing treaty body for

Convention on Environmental Impact Assessment in a Transboundary Context, Espoo, 25 February

1991, in force 10 September 1997, 30 International Legal Materials (1991) 802.

15 Convention on the Protection and Use of Transboundary Watercourses and International Lakes,
Helsinki, 17 March 1992, in force 6 October 1996, 31 International Legal Materials (1992)
330.

16" Convention on the Transboundary Effects of Industrial Accidents, Helsinki, 17 March 1992, in force 19

April 2000, 31 International Legal Materials (1992) 1330.

Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in

Environmental Matters, Aarhus, 25 June 1998, in force 30 October 2001, 38 International Legal Materials

(1999) 517, <http://www.unece.org/env/pp/>.

UNECE Committee on Environmental Policy, Ad Hoc Preparatory Working Group of Senior Officials

‘Environment for Europe’, Report of the 2nd meeting, Un Doc. ECE/CEP/AC.11/2006/2 (2006), para.
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the seven human rights treaties as a response to the Secretary-General’s 2002 reform
proposals.”’

4  The ad hoc joint working group
4.1 The synergy process — background

Against a backdrop of general concern over fragmentation and the inconsistencies
plaguing international governance systems, it is of interest to look at a specific case
in point where solutions are being sought to rectify such problems. The case is the
recently launched initiative on enhancing cooperation and coordination between the
Basel, Rotterdam and Stockholm Conventions.?

The discussions and negotiations on cooperation and coordination among the Basel,
Rotterdam and Stockholm Conventions stem from decisions made by the Govern-
ing Council of UNEP in 2002 and 2005. In 2002 the Governing Council at its 7th
Special Session adopted the report on of the Open-ended Intergovernmental Group
of Ministers or Their Representatives on International Environmental Governance.?!
The report contains recommendations on improved coherence in international en-
vironmental policy-making; on strengthening the role and financial situation of
UNEP; on improved coordination among and effectiveness of multilateral envi-
ronmental agreements; on capacity-building, technology transfer and country level
coordination for the environment pillar of sustainable development and enhanced
coordination across the United Nations system.

The UNEP Governing Council requested, in a 2005 decision, that the Executive
Director:

— strengthen support, within available resources, for the Basel, Rotterdam and
Stockholm Conventions;

—  further promote cooperation between the Montreal Protocol, the Basel, Rot-
terdam and Stockholm Conventions, the Chemicals Branch of UNEP and the
World Customs Organization in addressing international illegal trafficking of
hazardous chemicals and hazardous wastes;

—  further promote cooperation with the Basel Convention regional training centres
in the implementation of activities, as appropriate, of other MEAs and institu-
tions related to hazardous wastes and chemicals;

See Fifth Inter-Committee Meeting of the human rights bodies, Eighteenth meeting of chairpersons of the
human rights treaty bodies, ‘Concept paper on the High Commissioner’s proposal for a unified standing
treaty body’, Report by Secretariat, UN Doc. HRI/MC/2006/2 (20006).

See section 3.1.

21 Available at <http//www.unep.org/gc/ GCSS-VII/Reports.htm> (visited 20 February 2008).
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— promote full cooperation and synergies between the secretariats of the Basel,
Rotterdam and Stockholm Conventions and the Chemicals Branch of UNEP;
and

— report on the implementation of the decision, as it relates to cooperation between
UNEDP, relevant MEAs and other organizations, to the Governing Council at its
twenty-fourth session, in February 2007.%

As a follow-up to the Governing Council decisions, the Conferences of the Parties
and subsidiary bodies of the Basel, Rotterdam and Stockholm Conventions have ad-
dressed the issue of synergies, which they refer to as ‘cooperation and coordination’,
among the three conventions.

The issue has been contentious and a difficult one to move forward as the negotia-
tions have been tainted by a number of fears, including:

— a fear of lessening the importance of some MEAs in favour of others;

— a fear of leaving the convention secretariats, rather than parties, in a position to
drive decisions on what form such cooperation might take;

— aconcern that the full implications of taking immediate action on synergies are
unclear and that deciding on near-term administrative cooperation would stifle
debate on the substantive implications of such administrative cooperation; and

—  a fears that synergistic solutions could reduce the technical and financial assist-
ance available to developing country parties and thus in essence be a pure cost-
cutting exercise instead of a genuine quest for efficiency and enhancement of
national implementation.

4.2  Setting up a process to address the issue

It was not until the second meeting of the Conference of the Parties to the Stockholm
Convention, in May 20006, that significant progress with respect to potential syner-
gistic solutions was made. After a rather lengthy and at times quite heated debate,
the Conference of the Parties emphasized that the issue of synergies and coopera-
tion should be subject to a transparent and inclusive process that recognized the
autonomy of the Conferences of the Parties to the Basel, Rotterdam and Stockholm
conventions.*

In order to fulfil these criteria, the Conference of the Parties requested its President,
supported by the Secretariat and in consultation and cooperation with the Presidents
and Secretariats of the Basel and Rotterdam Conventions, to complement existing
reports and studies with an additional report. The report would explore specified

2 UNEP GC Decision 23/9 ‘Chemicals management (2005), part I.

» Report of the Conference of the Parties of the Stockholm Convention on Persistent Organic Pollutants on
the work of its second meeting, UN Doc. UNEP/POPS/COP2/30 (2006), Annex I, Decision SC-2/15
‘Synergies’.
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areas in which cooperation and coordination among the three conventions at the
programmatic level would be to the mutual advantage of all three conventions and
without prejudice to their autonomy.?

The specified areas to be explored in the supplementary report were:

— joint training activities;

— joint field activities and capacity building;

— the use of regional centres as well as centres of excellence;

— joint planning and joint implementation of activities;

— exchange of information; and

— organization of joint meetings of subsidiary bodies and working groups and
back-to-back meetings of the conferences of the parties.”

According to the decision, the supplementary report was also to outline improve-
ments in any organizational or administrative matter that might be required in order
to ensure effectiveness and efficiency and to implement programme synergies; in-
cluding an analysis of the need for, and implications of, a possible joint head of the
Secretariats of the three conventions.?

It should also be noted that due regard was to be paid to incorporating the Strategic
Approach to International Chemicals Management (SAICM)? in the synergies dis-
cussion. The SAICM secretariat is co-located with the UNEP chemicals and waste
cluster in Geneva;*® and should therefore be in a position to make full use of existing
synergies.

More importantly, the Stockholm Convention Conference of the Parties decided to
take a ‘bottom-up’ approach to the issue of enhancing cooperation and coordination
among the three Conventions. The process outlined in the Decision places emphasis
on the role of the contracting parties to the three Conventions in developing better
coordination and cooperation among the conventions. It is thus up to the parties
implementing the Conventions to decide on means and mechanisms needed for
more efficient, and joint, national implementation. The Decision also recognizes the
Conferences of the Parties as sovereign decision-making bodies in matters pertaining
to the implementation of the Conventions.

There was some concern with the perceived balance of power amongst the three
Conventions and it was considered that that none of the three Conventions should

2 Jbid. para. 2.

5 Jbid. para. 3.

% Jbid. para. 5.

7 Report of the International Conference on Chemicals Management on the work of its first session, UN
Doc. SAICM/ICCM.1/7 (2006).

UNEP Chemicals and the secretariats of the Basel, Rotterdam and Stockholm conventions are all housed
in the same building.
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be seen as pre-eminent. Decision SC-2/15 was therefore crafted in such a way that
the Stockholm Convention Conference of the Parties would agree to the establish-
ment of the working group only if the Conferences of the Parties to the Rotterdam
and Basel also did so.

The Conferences of the Parties to the Basel and Rotterdam Conventions did agree to
set up such a working group, at their eighth and third meetings® respectively; and
the ad hoc joint working group on enhancing cooperation and coordination among
the Rotterdam, Stockholm and Basel conventions was established half a year later,
in January 2007.%

4.3 The Ad Hoc Joint Working Group on enhancing cooperation and
coordination among the Rotterdam, Stockholm and Basel Conventions®'

The Ad Hoc Joint Working Group on enhancing cooperation and coordination
among the Basel, Rotterdam and Stockholm conventions (AHJWG) was mandated
to consider the supplementary report; and to prepare recommendations on enhanced
cooperation and coordination among the three conventions for submission to the
conferences of the Parties of all three conventions.

The Conference of the Parties of each of the three conventions nominated 15 mem-
bers to the group, based on the principle of equitable geographical representation
from the five United Nations regions. The members of the group are:

Argentina (Basel Convention), Armenia (Rotterdam Convention), Australia (Ba-
sel Convention), Austria (Stockholm Convention), Bhutan (Basel Convention),
Brazil (Stockholm Convention), Canada (Stockholm Convention), China (Basel
Convention). Chile (Stockholm Convention), Costa Rica (Basel Convention),
Cote d’Ivoire (Basel Convention), Croatia (Basel Convention), Czech Republic
(Rotterdam Convention), Dominican Republic (Rotterdam convention), Ecua-
dor (Stockholm Convention), Egypt (Basel Convention), Ethiopia (Stockholm
Convention), Finland (Rotterdam Convention), France (Basel Convention),
Germany (Stockholm Convention), India (Stockholm Convention), Islamic
Republic of Iran (Stockholm Convention), Jamaica (Basel Convention), Japan
(Rotterdam Convention), Jordan (Rotterdam Convention) Kenya (Basel Con-
vention), Mauritania (Rotterdam Convention), Mexico (Rotterdam Conven-

» Report of the Conference of the Parties to the Basel Convention on the Control of Transboundary Move-
ments of Hazardous Wastes and their Disposal on its eighth meeting, Annex I, Decision VIII/8 (2007);
and Report of the Conference of the Parties to the Rotterdam Convention on the Prior Informed Consent
Procedure for Certain Hazardous Chemicals and Pesticides in International Trade on the work of its third
meeting, Decision RC-3/8 (2006).

The website of the Group can be found at <http://ahjwg.chem.unep.ch/index.php?option=com_
frontpage&Itemid=1> (visited 24 January 2008).

For more information, see <http://ahjwg.chem.unep.ch/index.php?option=com_frontpage&Itemid=1>
(visited 13 May 2008).
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tion), Nigeria (Stockholm Convention) Norway (Basel Convention), Republic
of Moldova (Stockholm Convention), Pakistan (Basel Convention), Republic
of Korea (Rotterdam Convention), Romania (Stockholm Convention), Russian
Federation (Basel Convention), Slovakia (Basel Convention), Slovenia (Rotter-
dam Convention), South Africa (Rotterdam Convention), Sri Lanka (Stockholm
Convention), Switzerland (Rotterdam Convention), United Kingdom (Rotter-
dam Convention), United Republic of Tanzania (Rotterdam Convention) and
Uruguay (Rotterdam Convention).

The first meeting of the AHJWG was held in Helsinki in March 2007. The group’s
Co-chairs are Mr Osvaldo Alvarez-Pérez (Chile), Mr Yue Ruisheng (China), and Ms
Kerstin Stendahl (Finland).

As a basis for its work at its first meeting, the AHJWG had before it the supple-
mentary report prepared by Mr Nicholas Kiddle (New Zealand) as President of
the second meeting of the Conference of the Parties to the Stockholm Convention
COP-2,% as well as comments from contracting parties and observers received in
response thereto.”

During its first meeting the AHJWG:*

identified a non-exhaustive list of objectives and guiding principles to be applied
in its future work (Annex I of the meeting report);

acknowledged and welcomed the important activities on cooperation and coor-
dination already under way and encouraged the three Secretariats to continue
their efforts in those areas; agreeing to revisit the issue at its next meeting;
agreed on a list of national needs, on the understanding that it would be used
to guide the Group’s work and was subject to revision (annex II to the meeting
report);

agreed on a table of areas for further cooperation and coordination to provide a
framework for the intersessional work of the Joint Working Group and a context
for the Group’s discussions at its second meeting;* and

acknowledged broadly the value of general research into the issue of oversight
and decision-making but noted that, given the complexity of the issue and the
diversity of views on the exact definition of oversight, it was premature to con-
sider it in any depth at that stage of the process.*®

Supplementary report prepared by the President of Stockholm Convention pursuant to decision SC-2/15
of the second meeting of the Conference of the Parties of the Stockholm Convention, Un Doc. BC-RC-
SC /AHJWG.1/2 (2007).

Comments received on the supplementary report on cooperation and coordination between these three
conventions, UN Docs BC-RC-SC /AHJWG.1/3 (2007) and BC-RC-SC /AHJWG.1/3/Add.1 (2007).
Report of the Ad Hoc Joint Working Group on Enhancing Cooperation and Coordination Among the
Basel, Rotterdam and Stockholm conventions on the work of its first meeting, Un Doc. UNEP/FAO/
CHW/RC/POPS/JWG.1/4 (2007).

1bid. annex II1.

1bid. annex V.
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4.4 Objectives and guiding principles for the work of the AHJWG

The AHJWG, in its discussion, recognized as an overarching goal of the three Con-
ventions the protection of human health and the environment for the promotion
of sustainable development.’” As regards the overall objectives of coordination and
cooperation among the three Conventions; with a view to contributing to achieve-
ment of the overarching goal, the following aspects were deemed important:

()
(b)

(©)
(d)

strengthening the three Conventions, with particular focus on strengthening
implementation at the national, regional and international levels;

coherent policy guidance, including through coherent and coordinated deci-
sion-making, taking into account relevant intergovernmentally agreed goals such
as the 2020 target contained in the Plan of Implementation of the World Summit
on Sustainable Development;*

enhanced efficiency in the provision of support to Parties, with a view to reducing
their administrative burden; and

maximizing the effective and efhicient use of resources at all levels.”

The principles guiding the work of the AHJWG in the achievement of the above
objectives were recognized as being those of:

(a)

(b)
(0)

(d)
()

()

(h)
(i)
()
(k)

promoting implementation and enforcement of the three Conventions at all
levels, especially at the national level;

respecting the legal autonomy of each Convention;

seeking ways to promote coherent and coordinated decision-making on coopera-
tion and coordination;

ensuring that institutional structures are defined by functions that should be
identified beforehand;

ensuring that processes for enhancing cooperation and coordination are driven
by Parties and take into account global concerns (for instance, the Millennium
Development Goals);

responding to the specific needs of developing countries and countries with
economies in transition;

encouraging and strengthening international cooperation and partnerships;
promoting programmatic cooperation and coordination;

adopting a phased, step-by-step approach; and

avoiding additional bureaucratic layers.*

37
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Ibid. annex I, para. 1.

Report of the World Summit on Sustainable Development, Johannesburg, South Africa, 26 August-4 Sep-
tember 2002 (United Nations publication, Sales No. E.03.I.A.1 and corrigendum), chap. I, resolution 2,
annex. A/CONE199/20 (2002).

UNEP/FAO/CHW/RC/POPS/JWG.1/4 (2007) Annex I, para. 2.

Ibid. para. 3.
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4.5 National needs

The AHJWG agreed that national needs to be addressed in the promotion of cooper-

ation and coordination among the three Conventions might include the following:

1. Improvement of cooperation and coordination at the national level:
(a) strengthening the networking of the national focal points of the three Con-
ventions;
(b) establishing or strengthening intersectoral mechanisms to address collabora-
tion and cooperation at the national level; and
(c) engaging all relevant stakeholders.

2. Development and implementation of proactive environmental management
tools, such as:
(a) aregulatory infrastructure;
(b) standards;
(c) tool Kkits;
(d) audits;
(e) monitoring and enforcement measures;
(f) policies and strategies, including national development strategies; and
(g) voluntary compliance, including use of economic instruments.

3. Identification, adaptation and use of environmentally sound technologies and
practices:
(a) waste minimization and management technologies;
(b) best available techniques and best environmental practices;
(c) practices such as integrated pest management and vector control, including
alternatives;
(d) indigenous and traditional knowledge; and
(e) set-up and management of production facilities.

4. Capacity-building, training, environmental education and awareness:

(a) institutional capacity-building, including laboratory capacity;

(b) training and building the capacity of enforcement and regulatory authori-
ties such as customs officers, laboratory personnel and others, paying special
attention to the needs of small island developing States and land-locked
countries;

(c) Training of relevant personnel in meeting obligations under the Conven-
tions, including reporting, preparation of notifications of final regulatory
actions, etc.;

(d) capacity-building in chemicals management, including risk assessment/
evaluation methodologies, risk management, etc.; and

(e) training of trainers in chemical safety.
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5. Public education and awareness-raising:
(a) empowering local communities;
(b) informing decision and policy makers to encourage political commitment;
(c) educating the general population, particularly in vulnerable populations;
(d) developing environmental education programmes;
(e) disseminating information materials;
(f) promoting cleaner environment programmes.

6. Development of environmental information systems:
(a) establishment, use and maintenance of information systems;
(b) collection, analysis, storage and dissemination of environmental data;
(c) installation and application of information systems such as geographic infor-
mation systems and the Chemical Information Exchange Network;
(d) establishment of documentation centres.

7. Mobilization of financial resources:
(a) mobilization of resources from national, bilateral and multilateral sources;
(b) development of public and private partnerships as a tool for resource mobi-
lization;
(c) effective allocation of financial resources;
(d) development and use of cost recovery mechanisms;
(e) development of local capacities for effective fund-raising.*’

5 The AHJWG’s further work

The AHJWG held its second meeting from 10 to 13 December 2007 in Vienna. The
report of that meeting summarized the group’s deliberations and set out a first draft
of possible elements of recommendations to the Conferences of the Parties.** The
Group held its third and final meeting from 25 to 28 March 2008 in Rome.*

Whether some or all of the AHJWG’s recommendations are in fact implemented
is dependent upon the decisions taken during the next round of COPs of the three
conventions.

The Group’s deliberations during its second meeting focused on so-called ‘thought
starter’ papers, which were drafted by members of the Group in the following ar-
eas:

4 UNEP/FAO/CHW/RC/POPS/JWG.1/4 (2007) Annex II.

2 Report of the Ad Hoc Joint Working Group on Enhancing Cooperation and Coordination Among the
Basel, Rotterdam and Stockholm conventions on the work of its second meeting, Un Doc. UNEP/FAO/
CHW/RC/POPS/JWG.2/18 (2008).

See Report of the Ad hoc Joint Working Group on Enhancing Cooperation and Coordination Among
the Basel, Rotterdam and Stockholm Conventions on the work of its third meeting (advance version),

UN Doc. UNEP/FAO/CHW/RC/POPS/TWG.3/3 (2008).
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— coordination at the national level;

— joint outreach and public awareness;

— coordinated use of regional offices, centres;

—  programmatic cooperation in the field;

— national reporting;

—  the potential for cooperation on compliance;

— the potential for enhancing compliance through cooperation in capacity-build-
ing;

— experiences of the Basel convention in the development of a compliance mecha-
nism;

— information sharing among technical and scientific panels;

— pooling information on health and environmental impacts/clearing house mech-
anisms;

— financial management and audit functions;

—  back-to-back meetings;

— resource mobilization;

— joint input into other processes; and

— general legal service arrangements — exploration of different levels of coordina-
tion, including the unification of legal services.*

Based on the discussions during the second meeting, whereby the Group identi-
fied certain elements that could be included in its recommendations, the co-Chairs
have been tasked to present an ‘options paper’ to the third meeting. The ‘options
paper’ will provide the basis for the negotiations on the recommendations from the

group.

“ See UN Docs from UNEP/FAO/CHW/RC/POPS/JWG.2/2 to UNEP/FAO/CHW/RC/POPS/
JWG.2/16 (2007).
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MANAGING CHEMICALS AND WASTE;:
CHALLENGES FOR DEVELOPING
COUNTRIES

Donald Kaniaru'

1 Introduction
1.1 International conventions generally

The third University of Joensuu — UNEP Course on International Environmental
Law-making and Diplomacy focused on biodiversity; a theme that was considered of
crucial importance to the South generally,” to Africa as a whole, and to humanity at
large. The theme for the fourth Course is no less important; being a subject with both
positive and negative impacts on social, economic, human well being and health, as
well as on ecosystems. Human input into chemical processes, technological develop-
ments and applications necessarily involve both intended and non-intended effects;
which effects, both in the long and short terms, may be unknown or uncertain. In
terms of trade, chemicals and waste have great consequences within and outside of
the areas of their origins, and have been matters of grave concern to nations of the
South for many years. The issue of illegal traffic in waste raised by Venezuela in the
1980s at the UN General Assembly may be recalled and the subsequent consolida-
tion of the approach to transboundary movement in hazardous wastes, in the form
of the Basel Convention on the same subject in 1989.°

' Advocate, Kaniaru & Kaniaru Advocates, Nairobi; Special Senior Legal Advisor to the Executive Direc-
tor, UNEP; former Director, Division of Environmental Policy Implementation, UNEP; and former
diplomat with the Government of Kenya; email: wkaniaru@africaonline.co.ke. The author acknowledges
the assistance by Carl Makokha and Judy Gitau of Kaniaru and Kaniaru Advocates in the preparation of
the paper. Any shortcomings or errors are, however, solely the responsibility of the author.

> The course was held in Pietermaritzburg, KwaZulu-Natal, South Africa, in June and July 2006.

> Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, Basel,
22 March 1989, in force 5 May 1992, 28 International Legal Materials (1989) 657, <http://www.basel.

int>.
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Simultaneously with the negotiations toward the Stockholm Conference? in the
1970s, the Inter-Governmental Maritime Consultative Organisation (IMCO) at
the time, now the International Maritime Organisation (IMO), was also handling
negotiations toward the London Convention for Prevention of Marine Pollution by
Dumping of Wastes and Other Matter.” The fear of the international community was
that pollution of the oceans was accelerating rapidly and the material being dumped
was detrimental to the environment and health of the oceans, as well as to marine
life, the inexhaustible nature of which had been taken for granted for centuries.

Marine pollution, from whatever source, became a matter of great concern in trans-
portation on oceans and seas, in airspace, and in the environment overall; to the
extent that the Stockholm Conference was expanded, in theme, to include devel-
opmental aspects that developing countries were interested in. The same happened
with oceans matters and to the subsequent third Law of the Sea Conference; which
Conference, in 1982, concluded a decade of negotiations on the United Nations
Convention on the Law of the Sea (UNCLOS).¢ This Convention came into effect
another decade or so later, on 16 November 1994. Part XII of the Convention ad-
dresses the Protection and Preservation of the Marine Environment.

Between 1985 and 2001, several initiatives culminated in a series of conventions in
the field of chemicals: the 1985 Vienna Convention for the Protection of the Ozone
Layer’ and, in 1987, its Montreal Protocol;® the interface of chemicals with climate
change in the 1992 United Nations Framework Convention on Climate Change’
and its Kyoto Protocol in 1997;' the 1998 Rotterdam Prior Informed Consent
Procedure (PIC) Convention;'' the 2001 Stockholm Persistent Organic Pollutants
(POPs) Convention;'? and the interface of chemicals with wastes, in particular the
1989 Basel Convention on the control of Transboundary Movement of Hazardous
Wiastes and their Disposal. These instruments are revisited below.

4 The United Nations Conference on the Human Environment (UNCED), Stockholm 1972.

Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, London,

13 November 1972, in force 30 August 1975, 11 International Legal Materials (1972) 1294, <http:/[www.

londonconvention.org/>.

¢ United Nations Convention on the Law of the Sea (UNCLOS), Montego Bay, 10 December 1982, in

force 16 November 1994, 21 International Legal Materials (1982) 1261.

Convention on the Protection of the Ozone Layer, Vienna, 22 March 1985, in force 22 September 1988,

26 International Legal Materials (1985) 1529.

Montreal Protocol on Substances that Deplete the Ozone Layer, Montreal, 16 September 1987, in force

1 January 1989, 26 International Legal Materials (1987) 154, <http://www.unep.org/ozone/>.

% United Nations Framework Convention on Climate Change, New York, 9 May 1992, in force 21 March

1994, 31 International Legal Materials (1992) 849, <http://unfecc.int>.

Kyoto Protocol to the United Nations Framework Convention on Climate Change, Kyoto, 11 December

1997, in force 16 February 2005, 37 International Legal Materials (1998) 22.

Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides

in International Trade, Rotterdam, 11 September, 1998, in force 24 February, 38 International Legal

Materials (1999) 1, <http://www.pic.int>.

12 Convention on Persistent Organic Pollutants, Stockholm, 22 May 2001, in force 17 May 2004, 40 In-
ternational Legal Materials (2001) 532, <http://www.pops.int>.
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During the period 1985-2001, the United Nations Conference on Environment
and Development (UNCED), held in Rio in 1972, was negotiated; following on
from the World Commission on Environment and Development (the Brundtland
Commission), which had, in 1987, issued its outcome in a pivotal publication — Our
Common Future.”® The UNCED produced, as part of its outcome, two important
instruments in the United Nations Framework Convention on Climate Change
(UNFCCC) and the Convention on Biological Diversity (CBD); as well as the Rio
Declaration.'* The UNCED also produced a 40-chapter global blueprint for sustain-
able development, Agenda 21, with several chapters being pertinent to chemicals and
waste (Chapters 19-21). In order fully to bring the developing countries on board,
the UNCED was predicated on two crucial pillars: transfer of technology and ad-
equate technical and financial resources to implement the agreed Agenda geared to
sustainable development. The two pillars have not been met subsequent to UNCED,
and the developed world has therefore arguably lost the moral basis for challenging
the application, or non-implementation, of sustainable development strategies. In-
deed, implementation was to have been the focus of the World Summit on Sustain-
able Development (WSSD), held in Johannesburg in 2002." The chemicals and
waste regimes did, therefore, suffer; as will become apparent under the section on
national capacity challenges below.

In conclusion to these introductory remarks, another factor to be considered is the
general worldwide creep of urban environments and populations and their effects
on rural lands and production, and the impacts of technology through chemicals
and potential adverse impacts resulting from waste. This should be appreciated in its
broadest sense, including poverty tentacles, hopelessness and adverse health impacts.
Urban sprawl, according to UN Habitat will strike a population of one billion in the
near future. This can possibly be explained by the fact that the urban population of
Asia and Africa is growing by 1 million people a week, as cited by the 2007 World
State of the Population Report.'®

The structure of this paper is premised on the correlation between chemicals and
waste. This is because chemicals and wastes share a common nature, being similar in
the adverse effects, which they have on humans and on the environment. Further-
more, chemicals almost inevitably, at some point in their life-cycles, after undergoing
different processes such as expiry, contamination, obsolescence or and abandonment,
come to be considered as wastes. Another reason is that developed and developing
countries share almost the same challenges in managing chemicals as they do in man-

3 Gro Harlem Brundtland, Our Common Future (Oxford University Press, 1987); World Commission on
Environment and Development (WCED), Our Common Future (the Brundtland Report), UN Doc.
A/42/47 (1987).

14 UN Declaration on Environment and Development, Rio de Janeiro, 14 June 1992, A/CONE151/5/Rev.1
(1992), 31 ILM (1992) p. 876.

1> 'The United Nations World Summit on Sustainable Development (WSSD), Johannesburg 2002, <http://

www.uniorg/events/wssd> (visited 31 December 2007).

Excerpted from 7he Standard, a Kenyan newspaper, 9 August 2007, at 27.
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aging wastes. Previous international efforts have suffered as a result of addressing the
issues of chemicals and wastes separately; whereas these should have been addressed
together to avoid duplicity and an unnecessary large number of control measures.'”
The quest should be for an integrated global and national programme to achieve
sound management of both chemicals and wastes.'® Issues have arisen concerning
the subject of the interrelation between toxic and hazardous chemicals management
and of waste management and, as such, it is necessary to harmonize legislation on
these substances either in the form of a single regime or as separate complementary
instruments."

One needs to also appreciate certain challenges that are very specific to chemical
management, as there are to waste management. This paper is, therefore, an analysis
of the challenges common to waste and chemicals as well as to the challenges peculiar
to each of them, within a general context. It is important to give a basic outline on
chemicals and waste before proceeding with the discussions.

1.2 Chemicals

1.2.1 General

A ‘chemical’ has been defined in international law as ‘a substance whether by itself
or in a mixture or preparation and whether manufactured or obtained from nature,
but does not include any living organism’.?” It is critical to note that, whilst a sig-
nificant number of chemicals are intentionally produced for commercial purposes,
some chemicals are unintentionally produced as by-products in industrial, manu-

17" 'The three main conventions specific to toxic and hazardous chemicals and hazardous wastes respectively
cover intrinsically the same scope and contain certain bridging elements that warrant coordinated im-
plementation. The Basel Convention covers all hazardous wastes, except nuclear, chemical waste or other
waste which are explosive, flammable, poisonous, infectious, corrosive, toxic or ecotoxic. The Rotterdam
Convention covers twenty-two pesticides and certain formulations of other pesticides as well as five
chemicals whilst the Stockholm Convention covers eight pesticides, two industrial chemicals and two
unintentionally produced by-products. All three conventions are said to cover POPs, promote life-cycle,
cradle-to- grave management of hazardous chemicals or waste and deal with evaluating and regulating
new and existing chemicals or waste for future inclusion. Makhiba Tjela, Findings Report on Toxic and
Hazardous Chemicals (Department of Environment, Kingdom of Lesotho, 2004) at 6.

Searching for Synergies: Linking Waste Management to an Integrated National Programme for Sound Chemi-
cals Management, Guidance Note (January 2004 ed.), prepared through collaboration of UNITAR with
UNEP, ILO, FAO, WHO, UNIDO and OECD, and the Secretariats of the OPCW, the Basel Conven-
tion and IFCS, at 1-2.

1" Gracian Banda, Development and Harmonization of Environmental Laws and Institutions in SADC sub-
region: Botswana, Lesotho, Malawi and Swaziland, a draft analytical report discussed at the Botswana
Harmonization Meeting (2006) at 32.

Art. 2(a) of the Rotterdam PIC Convention. The chemicals covered in the Rotterdam Convention are
divided into 2 categories: industrial chemicals and severely hazardous pesticide formulations. This defini-
tion does not really explain by itself what a chemical is. According to this definition, in fact, a brick would
be a chemical. Art. 2(a) goes on to make it clear that a chemical can be either ‘a pesticide’ or ‘industrial’
—and Art’s 2(b), (c) and (d) make it clear that a chemical is something that has a special place in law as a
potentially hazardous manufactured substance. The very vagueness of the definition arguably reflects the
difficulty in international law of obtaining consensus.
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facturing and combustion processes.”’ The output of the chemicals industry may be
divided into the following four categories: ‘basic’ (or ‘commodity’) chemicals — typi-
cally produced in large quantities at major facilities for consumption in downstream
processing and manufacturing facilities in the production of other basic and specialty
chemicals or finished products and articles (for example, ethylene, methanol, sul-
phuric acid, chlorine gas); ‘specialty’ chemicals — high value-added chemicals that
are produced in relatively small quantities for specific applications (for example,
paints, adhesives, dyes); ‘life science’ chemicals — types of specialty chemicals that
include pharmaceuticals, crop protection chemicals and products of biotechnol-
ogy; and ‘consumer care’ chemicals — produced, in some cases in large volumes, for
use in formulations in consumer products (for example, soaps, detergents, cleaners,
shampoos).?

The chemicals industry is, thus, considered by some to be the first high-technology
industry, since it has played a key role in enabling technological transition in society
since the mid-19th century. It has transformed raw materials into commodity and
specialty chemicals; and has made possible the development of countless products,
many of which have become commonplace and which are now viewed as being
essential in elevating and/or maintaining the quality of life in modern society in
both developed and developing countries.” This truth is particularly perceptible
in developing countries? which have, in some cases, become overly dependent on
chemicals to sustain their fledgling economies and, most importantly, their peoples’

livelihoods.?

Globally, and especially so in the developed countries, intentionally-produced chemi-
cals have come to form an integral part of everyday life and have continued to grow
in significance and use, more than ever in today’s technological era.?® These chemi-

2! John Buccini, Global Pursuit for the Sound Management of Chemicals, report done on behalf of the Inter-
national Bank for Reconstruction and Development/World Bank (World Bank, 2004) at 2.

2 Ibid. at 9-10.

2 Jbid. at 8.

¢ The International Monetary Fund (IMF) in its statistical studies breaks the world down into three groups:
industrial countries, developing countries, and countries in transition. This paper borrows the IMF’s clas-
sification according to which there are 132 developing countries including the whole of Africa. See IMF,
World Economic Outlook (IME, 1996) at 156, as quoted by Jane A. Dwasi, ‘Regulation of Pesticides in
Developing Countries’, 32 Environmental Law Reporter (2002) 10038, 10058-10060, at 10045 footnote
1.

»  Agriculture is the primary economic activity in many developing countries and, as a result, many of these

countries depend on it for their subsistence/domestic needs and trade. They therefore rely heavily on

pesticide use to ensure sustained good harvests. /bid. Equally, in some countries, the chemicals industry
has grown to become a significant economic sector such as some countries in Asia where the chemicals
industry accounted for 30% of manufacturing in 1996 vs. 10% in the US and Western Europe. See Buc-

cini, Global Pursuit, supra note 22, at 10.

% Elizabeth Dowdeswell, a former Executive Director of UNEDP, in the foreword of a UNEP publication
(UNEP, Legislating Chemicals: An Overview (UNEP, 1999)), as quoted by Tjela, said that chemicals use
has become an essential means for achieving economic and social development in countries. The benefits
must be maximized, and their adverse health and environmental impacts minimized in order to achieve
sustainable development, Tjela, Findings Report, supra note 18, at 13.
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cals have found use in practically all manufacturing and production processes for
synthetic products as well as in commercial, production and domestic processes. In
addition, the development of new chemicals has enabled the number of technologi-
cal advancements to burgeon, fuelled by the incessant and growing public demand
for new and improved consumer products. Conversely, technological advancements
have also led to novel production methods that have generated new and improved
types of chemicals to fulfil greater purposes for which modern technology has grown
to require.

1.2.2 Dangers posed by chemicals

Despite their usefulness, indeed necessity, intentionally produced chemicals have
great potential for adverse effects on life and on the environment, hence the need
for them to be properly regulated.?” The history of man’s impacts on ozone conveys
this graphically.?® Once released into environment, chemicals persist for years and
may have long-term health and ecological consequences that were never intended or
even anticipated.”” Indeed, gross chemical contamination has been known to dam-
age human health, genetic structure and reproductive outcomes and also to interfere
with, and/or to alter, fundamental chemical physical processes within the earth’s
atmosphere.”

Once released into the environment, a chemical undergoes short-range or long-range
transport as a result of natural environmental processes, is transformed into other
chemicals, and finally becomes distributed between air, water, soil, sediment and liv-
ing organisms. Because the specific properties, release conditions and environmental
fates are unique to each substance, chemicals need to be assessed systematically to
ascertain the nature and extent of local, regional and global impacts of chemicals in
the environment. Thus, the full life-cycle of any specific chemical must be assessed
including activities during manufacturing, processing, handling, transportation, ac-
cidents, the use of products, articles and formulations, and the disposal of waste from
manufacturing and the end-of-life stage of products.”

As a result, managing and regulating chemicals have presented some serious chal-
lenges at global, regional, national and local levels. This is particularly evident in de-
veloping countries, and in countries with economies in transition, as these countries
often import toxic chemicals without first obtaining adequate information on these
chemicals; and without having the requisite infrastructure to manage them in an
environmentally sound manner. Proper management in such circumstances is well

nigh impossible.

¥ Buccini, Global Pursuit, supra note 22, at XI.

There are many articles and discussions on ozone. See a collection of critical articles in Donald Kaniaru
(ed.), Montreal Protocol: Celebrating 20 Years of Progress for the Ozone Layer and Climate Protection (Cam-
eron May, 2007).

¥ Training Manual on International Environmental Law (UNEP, 2006) at 145.

30 Ibid.

3" Buccini, Global Pursuit, supra note 22, at 62.
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It is, however, an accepted, if sometimes unspoken, truth that, around the world,
developing countries face special challenges, and that often these have far more severe
implications than those challenges faced by developed countries; the latter having
more advanced financial and human resources, science, expertise and technology.
This is primarily due to the logical disparities of, amongst others, resource distribu-
tion and availability, technological ineptness, institutional setups and management;
and is also due to poverty intensity and the spread of these factors between developed
and developing countries. The UNEP Division of Environmental Policy Implemen-
tation has stated that, a decade after the 1972 Stockholm Conference, although there
was, in developed countries at the time, visible progress in respect of improving air
and water quality, tightening the control of chemicals and conserving the compo-
nents of nature; most developing countries have in the same period experienced
environmental destruction at a pace and scale never seen before.*

1.3 Waste

The term ‘waste’ is not only multi-faceted but also difficult to conceptualize or to
define with certainty. It is subjective.*® This is because firstly, there is no one inher-
ent physical characteristic, which can be used to define waste. Secondly, it can be
said that one person’s waste can be another person’s raw material. Thirdly, there is an
implicit connection between the concept of waste and the lack of value or worth of
an object. (It can only be waste if it is unwanted. This may be difficult to determine
in view of trade in waste.) Fourthly, the adoption of a waste management hierarchy
simply adds to the problem in the sense that adopting a wide or narrow definition of
waste in any given regulatory regime, to fit all the diverse categories of waste possible,
might, in each case, result in upsetting the balance between competing considera-
tions. For example, a wide definition of waste would discourage environmentally
beneficial activities, like recycling, which would reduce the amount of raw materials
required and, consequently, the waste produced. Conversely, many recycling and
reclamation processes have the potential to cause harm if left unregulated.*

Wastes can be of different types; but the most common are household wastes, in-
dustrial wastes, commercial wastes, wastes from construction and demolition sites,
farms and spoilage from mining and quarrying. Managing the production, control
and disposal of wastes is one of the most significant environmental challenges the
world faces. This is especially so in developing countries. In the fairly recent past,
the quantity of waste generated, and disposed of, by developing countries was con-
sidered small enough to be absorbed by the environment. However, as a result of the
increase in human activity through industrialization and rapid proliferation of hu-

32

UNEP Division of Environmental Policy and Implementation, High Level Open-Ended Intergovern-

mental Strategic Plan for Technology Support and Capacity-Building Vol.1 (UNEP, 2001) at 9.

3 Stuart Bell and Donald McGillivray, Environmental Law (Oxford University Press, 6th ed. 2006) at
576.

4 Thid.
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man settlements urbanization has shot up in areas previously considered as desolate,
and subsequently the amounts of waste generated has increased exponentially, and
is continuing to do so. In order to protect populations from the increased amounts
of waste being generated, waste management has focused on the eradication of this
waste through generally incineration or disposal in landfills. The situation has, how-
ever, remained poor over the years.

2 Key regulatory instruments governing chemicals and waste
2.1 Introduction

In the past few decades, the recognition of the health and environmental impacts
which chemicals and wastes might have, and the quest for their proper regulation,
has yielded numerous agreements and initiatives of both regional and global nature.
These agreements have, to date, addressed several aspects of chemicals and wastes,
and related safety and management aspects. Thus, an international framework of
treaties, laws and soft law instruments is extant for chemicals and waste. The issue
that needs consideration is whether this framework is effective.

Developing countries have joined the international community in becoming parties
to this range of global instruments: in the Vienna Convention and the Montreal
Protocol, they are among the 191 parties; they are among the 118 parties in PIC
and among the 147 parties in POPs Conventions. The UNFCCC, Kyoto Protocol,
Basel Convention along with the Law of the Sea Convention and the Convention on
Biological Diversity have been overwhelmingly supported by developing countries; as
well as by a broad section of the developed countries and countries whose economies
are in transition. The USA, however, is party only to the Vienna Convention and
its Montreal Protocol, the UNFCCC, the Rotterdam and the Stockholm Conven-

tions.

The key agreements that come into play on the twin issues of chemicals and waste
arguably fall into the categories of global and regional treaties; and soft law instru-
ments that have preceded the treaties or that are currently still under negotiations at
various fora (for example, UNEP and the WHO) and which are discussed below.

2.2 Key chemicals and wastes instruments at global and regional level

In this section seven global and four regional instruments will be briefly touched
upon.

The 1985 Vienna Convention for the Protection of the Ozone Layer establishes

a general obligation on the Parties to protect the ozone layer for the sake of hu-
man health and the environment. It is a framework convention which establishes
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no specific controls on ozone-depleting substances; these are established under the
Montreal Protocol on Substances that Deplete the Ozone Layer (1987) and its sub-
sequent amendments (among them the London, 1990, Copenhagen, 1992, and Vi-
enna, 1995, amendments). The aim is to reduce the consumption and production of
ozone-depleting substances by, amongst others, setting up control measures among
the parties and regulating the levels of consumption of ozone-depleting substances.
The success of this treaty is widely acknowledged; and the meeting in Montreal,
Canada, in September 2007, marked its 20th year.

The 1998 Rotterdam Convention on Prior Informed Procedure for Certain Haz-
ardous Chemicals and Pesticides in International Trade was promulgated with the
objective of reducing the health and environmental hazards posed by chemicals and
pesticides. Its most important provisions, as far as developing countries are con-
cerned, are, firstly, that it obliges a party which plans to export a chemical (which is
either banned or severely restricted for use within its territory) to inform the import-
ing party that such export will take place. Secondly, it contains a provision requiring
clear labelling for exports. Thirdly, the Convention contains a provision requiring an
exporting party to ensure that an up-to-date materials safety data sheet is sent to the
importer when exporting chemicals that are to be used for occupational purposes.
The Convention covers 22 pesticides and certain formulations of other pesticides as
well as five chemicals.®

The 2001 Stockholm Convention on Persistent Organic Pollutants is specific to the
12 chemicals known as persistent organic pollutants (POPs).** The United Nations
Economic Commission for Europe (UNECE) instrument covers 16 chemicals. It
calls for the prohibition by the parties of the use, import and export of POPs. Parties
are to take measures to enact the relevant legislation, giving effect to the Convention
in their territories. It either prohibits or restricts the production, use, export and
import of chemicals listed in its text. The Parties to the Convention are required to
promote the use of best available techniques and the best environmental practice.”’

The 1989 Basel Convention on the Control of Transboundary Movements of Haz-
ardous Wastes and their Disposal has the following objectives: to minimize the gen-
eration of hazardous wastes; to treat and dispose of hazardous wastes as close as
possible to where they were generated; and to minimize international movements of
hazardous wastes.*®

% Annex III of the Convention.

The POPs chemicals comprise 12 listed chemicals which could be grouped as pesticides (aldrin, chlor-
dane, DDT, dieldrin, endrin, heptachlor, hexachlorobenzene, mirex and toxaphene); industrial chemicals
(PCBs); and unintentionally produced POPs (dioxins and furans). All in all, the Convention covers eight
pesticides, two industrial chemicals and two unintentionally produced by-products. See also Tjela, Find-
ings Report, supra note 18, at 10-14.

% Articles 1 and 3.

3% Art. 4(2).
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The 1991 Bamako Convention on the Ban of Imports into Africa and the Control
of Transboundary Movement and Management of Hazardous Wastes within Africa®
obliges its parties to enact legislation categorizing hazardous wastes; and to establish
monitoring as well as enforcement mechanisms. The Convention came into being
mainly because the Organisation of African Unity (OAU), now the African Union
(AU), was concerned that the Basel Convention did not ban the transboundary
movement of hazardous and other wastes and impose a total ban on the importation
of all hazardous wastes in Africa.%

The 1972 London Convention for Prevention of Marine Pollution by Dumping of
Wastes and Other Matter provides a global framework for the control of the deliber-
ate disposal at sea of wastes or other matter. Its Protocol of 1996*' has underscored
the Convention upon entering into force.

The 1982 United Nations Convention on the Law of the Sea provides a general ob-
ligation to prevent marine pollution, which covers dumping specifically in its articles
194 and 210 and the marine environment generally in Part XII.

The 1995 Convention to Ban the Importation into the Forum Island Countries of
Hazardous and Radioactive Wastes and to Control the Transboundary Movement
and Management of Hazardous Wastes within the South Pacific Region (the Waigani
Convention)* applies to the South Pacific, where many small island developing
states (SIDS) are situated. The vast Exclusive Economic Zones of the South Pacific
States are crossed by vessels ferrying hazardous and radioactive wastes between major
producing and consuming countries; meaning that the area is under serious threat
of harm to health and the environment from the transboundary movement of trans-
boundary wastes.”

UNEP-promoted Regional Seas Agreements have been established in the Kuwait
region (Kuwait Regional Convention for Co-operation on the Protection of the
Marine Environment from Pollution* and Protocol on the Control of Marine Trans-

3 The Bamako Convention on the Ban of the Import Into Africa and the Control of Transboundary Move-

ment and Management of Hazardous Wastes Within Africa, Bamako, 30 January 1991, in force 22 April
1998, 30 International Legal Materials (1991) 773.
" Tjela, Findings Report, supra note 18, at 10-14.
1 Protocol to the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matter, London, 17 November 1996, in force 24 March 2006, 36 International Legal Materials (2006) 1.
Convention to Ban the Importation into Forum Island Countries of Hazardous and Radio Active Waste
and to Control the Transboundary Movement of Harzardous Waste within the South Pacific Region,
Waigani, 16 September 1995, in force 21 October 2001, available at <http://untreaty.un.org/English/
UNEP/radioactive_english.pdf> (visited 31 December 2007).
% Lal Kurukulasuriya, Bernard Moutou and Clare Cory (compiled by), South Pacific Handbook of Treaties
and Other Legal Instruments in the Field of Environmental Law, UNEP/SPREP publication series on En-
vironmental Law and Policy No. 1 (South Pacific Regional Environment Programme, 1998) at 332.
Kuwait Regional Convention for Co-operation on the Protection of the Marine Environment from Pol-
lution, Kuwait, 24 April 1978, in force 1 July 1979, available at <http://sedac.ciesin.columbia.edu/entri/
texts/kuwait.marine.pollution.1978.html> (visited 31 December 2007).
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boundary Movements and Disposal of Hazardous Wastes and Other Wastes*) and
in the Wider Caribbean region (Convention for the Protection and Development of
Marine Environment of the Wider Caribbean Region).*

2.3 Soft law on chemicals and wastes
Six soft law initiatives, past and current, are briefly discussed hereunder.

The London Guidelines for the Exchange of Information on Chemicals in Interna-
tional Trade*” provide for the exchange of information on banned or severely restrict-
ed chemicals in international trade. These call for cooperation between exporting
and importing countries in the light of the joint responsibility for the protection of
human health and environment; encourage the development of national legislation,
bilateral, regional and international instruments for the exchange of information on
chemicals; provide for states to strengthen infrastructures and institutions by estab-
lishing and strengthening legislative and regulatory systems and other mechanisms to
improve control management of chemicals, create national registers of toxic chemi-
cals, including industrial chemicals and pesticides, and preparing updated manuals,
directories and documentation for better utilisation of facilities.*®

The United Nations Environmental Programme’s Code of Ethics on the International
Trade in Chemicals was adopted in 1994.% These non-binding guidelines are gen-
eral in nature, and are addressed to governments with a view to assisting them in
the process of increasing chemical safety and enhancing the sound management of
chemicals in all countries. This happens through the exchange of scientific, technical,
economic and legal information on chemicals in international trade. The guidelines
provide a mechanism for importing countries formally to record and disseminate
their decisions regarding future importation of chemicals that have been banned or
severely restricted; and outline the shared responsibilities of importing and exporting
industries in ensuring that these decisions are heeded. They provide a framework for
the establishment of procedures for the effective use of information on chemicals,
especially for developing countries.

% Protocol on the Control of Marine Transboundary Movements and Disposal of Hazardous Wastes and

Other Wastes, Tehran, 17 March 1998.

Convention for the Protection and Development of Marine Environment of the Wider Caribbean Region,

Cartagena de Indias, 24 March 1983, in force 11 October 1986, 22 International Legal Materials (1982)

227.

Guidelines for the Exchange of Information on Chemicals in International Trade, adopted by UNEP

Governing Council Res. 15/30 (1989).

Tjela, Findings Report, supra note 18, at 10-14.

# The text is available at < http://www.chem.unep.ch/ethics/english/ CODEEN.html> (visited 31 December
2007).

46

47

48

153



MANAGING CHEMICALS AND WASTE: CHALLENGES FOR DEVELOPING COUNTRIES

The International Code of Conduct on the Distribution and Use of Pesticides™ was
originally adopted by the United Nations Food and Agriculture Organisation (FAO)
in 1985. This Code established voluntary standards of conduct for all public and
private entities engaged in or associated with the distribution and use of pesticides,
particularly where there is inadequate or no national legislation to regulate pesticides.
The instrument has since served as a globally accepted standard for pesticide man-
agement.’' In addition, there are the 1984 UNEP Guidelines on Banned and Severely
Restricted Chemicals. These guidelines are not binding on states but some states have
applied them on a voluntary basis.>*

The global community called on Governments generally to ensure that ‘[b]y the
year 2000 national systems for environmentally sound management of chemicals,
including legislation and provisions for implementation and enforcement, should
be in place in all countries to the extent possible’.> Chapter 19 of Agenda 21 has
six Programme Areas. Programme Area E addresses the strengthening of national
capabilities and capacities for the management of chemicals. Some of the elements
of national programmes for sound management of chemicals in Programme E are
adequate legislation, information gathering and dissemination, capacity for risk
assessment and interpretation, establishment of risk management policy, capacity
for the rehabilitation of contaminated sites and poisoned persons, effective educa-
tion programmes and capacity to respond to emergencies.’* For UNED, the issue of
chemicals had been part of its programme activity centres for years. To deal with
this, the International Register of Potentially Toxic Chemicals IRPTC) of UNEP was
established, currently simply referred to as ‘'UNEP Chemicals’, which has been at
the helm of UNEP work in chemicals and in the negotiations and developments of
the PIC and POPs Conventions among others.”

In September 2002, the World Summit on Sustainable Development endorsed the de-
velopment of a Strategic Approach to International Chemicals Management (SAICM)>®
by 2005; and urged the active engagement of all relevant actors, including the major

0 FAQ, the International Code of Conduct on the Distribution and Use of Pesticides (FAO, revised ver-
sion, 2002), available at <ftp://ftp.fao.org/docrep/fao/009/20220¢/a0220e00.pdf> (visited 31 December
2007).

>V Ibid., preface.

52 Tjela, Findings Report, supra note 18, at 10-14.

53 Paragraph 19.58 of Agenda 21 (Agenda 21, UN Conference on Environment and Development, Rio de
Janeiro, 13 June 1992, A/CONE151/26/Rev.1 (1992)).

>4 Makhiba Tjela, Report on Chemicals Legislation and Enforcement Capacity in the Kingdom of Lesotho. Ena-
bling Activities to Facilitate Early action on the Implementation of the Stockholm Convention on Persistent
Organic Pollutants (POPs) (UNIDO/GEE 2004) at 9.

55 Jhid. at 8.

> SAICM OPS, para. 23; Developing a Capacity Assessment for the Sound Management of Chemicals and Na-
tional SAICM Implementation, Guidance Document, developed through collaboration of UNITAR with
members of the Project Task Force for the National SAICM Pilot Projects, including FAO, ILO, UNDD,
UNEP, UNIDO, WHO, OECD, the World Bank, OPCW, the Secretariat of the Basel Convention, the
Swiss Agency for Development and Cooperation (SDC), and the SAICM Secretariat (observer) (April
2007 ed.), UNITAR/IOMC at 1-2. For further information, see <http://www.chem.unep.ch/saicm/>
(visited 31 December 2007).
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agencies responsible for the funding and delivery of international development co-
operation. UNEP took the lead in coordinating all efforts toward the development
of the SAICM. This was done based on the Intergovernmental Forum on Chemi-
cal Safety (IFCS) priorities, which had been resolved during the development of
the Declaration on Chemical Safety’” and the Priorities for Action Beyond 2000, in
October 2000; in cooperation with relevant stakeholders including governments,
intergovernmental organizations and major agencies responsible for the funding and
delivery of international development cooperation.

The SAICM was adopted by the International Conference on Chemicals Manage-
ment (ICCM) at its first session in 2006. It is, in essence, an initiative in which
governments have agreed on the need for improved coordination in the area of
chemical safety. The SAICM, which links policy and development elements, is the
result of demonstrated interest at the political level in shaping the future interna-
tional chemicals agenda. An important objective of SAICM at the national level is
to build upon existing chemicals management initiatives in various sectors, and to
strengthen coordination and coherence among various government and stakeholder
initiatives. A second important objective is to link these activities to national devel-
opment planning (for example, National Sustainable Development Strategies, UN
Development Assistance Frameworks, Poverty Reduction Strategies, and so forth).
In order to achieve these objectives, the SAICM Overarching Policy Strategy (OPS)
states that:

[t]o sustain an integrated approach to managing chemicals, each Government
should establish arrangements for implementing the Strategic Approach on an
inter-ministerial or inter-institutional basis so that all concerned national de-
partmental and stakeholder interests are represented and all relevant substantive
areas are addressed.”

The UNEP Governing Council (GC) has been, and remains, regularly involved
in seeking a more integrated approach to managing chemicals and waste; which
involvement includes investigating relationships between key multilateral environ-
ment agreements (MEAs), such as the Basel Convention on Hazardous Wastes and
the recently adopted Stockholm Convention on Persistent Organic Pollutants, and,
more fundamentally, the linkages of chemical management issues to development
strategies. At national level these instruments should be handled in a coherent and
integrated manner: institutionally, financially and by way of reporting, as well as
under policies and legislation.® During the 24th UNEP/GC, the longest and most

57 Bahia Declaration on Chemical Safety, [IFCS/FORUM I11/23w (2000).

> Priorities for Action Beyond 2000, IFCS/FORUM II1/23w (2000), Annex 6.
9 SAICM OPS, para. 23; Developing a Capacity Assessment, supra note 57, at 1-2.
0 Jbid. at 41.
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difficult discussions concerned the various questions related to chemicals.®’ In the
end, the Council adopted two decisions on chemicals matters.*

Additionally, at the international level, there are many ongoing activities to assist
countries to enhance their capacity to manage chemicals safely. Each treaty regime
has its own structure of addressing science and mandated issues; by way of Confer-
ences of the Parties (COP), or Meetings of the Parties (MOP), or of the secretariat
of UNEP. In these meetings, developing countries are as predominant as are parties
from the North; the issues concern all, even if some states are not formally parties to
some key instruments. In some, there are clear and dominant financial mechanisms;
for instance, the Global Environment Facility (GEF). Others have established some
funding mechanisms, but the resources made available are insignificant to meet the
challenges of deprived parties.®®

As stated, the international framework is in place; it is clear that there is a strongly felt
need that this framework should guide the actions not only of states but of entities
within states. Significantly, developing countries have supported the global frame-
work which they see as providing overall protection of their threatened interests. The
weakness has been that the stringent standards, regulations, controls and procedures
applicable in the developed world, for the health and economies of those countries,
are not the same as those applied in respect of similar matters and issues when these
countries invest or deal with the South.

There have been some significant incidents of disregard for safety in respect of tocis
wastes exported to Africa. A recent highly publicized incident in the Ivory Coast, in
which wastes were shipped from the North to that country, causing deaths and af-
fecting the health of many innocent victims amply demonstrates this. The Bamako
Convention and the position of Africa on these issues was prompted by the eruption
of a scandal of international proportions involving the dumping of toxic waste at

¢! Donald Kaniaru, United Nations Activities: First Meeting with the Executive Director — Key Decisions

of 24th UNEP/GC, 37 Environmental Policy and Law (2007) 270.

Decision 24/4 on the prevention of illegal international trade, specifically inviting governments to accede
to the Basel, Rotterdam and Stockholm Conventions and to provide UNEP with sufficient resources to
implement paragraph 18 of the OPS of the SAICM; and Decision 24/3 on SAICM issues. Given the
unwillingness of the Council to consider a legally-binding instrument on mercury (with or without also
covering lead and cadmium), the decision is somewhat inconclusive.

Multilateral and regional technical co-operation agencies and programs (e.g. the WHO Inter-Organi-
zation Programme for the Sound Management of Chemicals (IOMC) participating organizations) and
multilateral and regional development banks (e.g. Asian Development Bank, Inter-American Develop-
ment Bank, International Bank for Reconstruction and Development also know as the World Bank) have
also supported both short-term small projects as well as long-term technical assistance programs through
the provision of loans and grants. Developed countries also help developing countries and countries
with economies in transition with chemicals management. Bilateral development co-operation agencies
frequently undertake significant longer-term technical assistance for countries to strengthen national,
technical and administrative infrastructure (including training staff), thereby increasing the effectiveness
of domestic chemicals and waste-related activities and the application of international agreements and
treaties. UNITAR/IOMC, Financial Resource Mobilization for the Sound Management of Chemicals, Guid-
ance Note, Working Draft (2001) at 3.
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Koko beach, a tiny delta port in Nigeria, in 1987-1988.% It is evident that countries
in Africa and the rest of the developing world are truly vulnerable. The global nature
of chemicals and waste issues requires, therefore, a comprehensive, global approach
— one that involves all stakeholders and partners in development. Where such an ap-
proach has been integrated in the processes, discussions and implementation, success
has followed, as in the case of the ozone regime.

3  National challenges that developing countries face in
managing chemicals and wastes

3.1 Introduction

The interface between the developed and developing countries is complex and dy-
namic and, as a result, it has a great effect on the challenges that developing countries
face. It is this interface that should facilitate and enable developing countries to
implement, at the national level, matters discussed and adopted at the international
level, in order to address municipal problems. At a glance, one might mistakenly as-
sume that the interface brings value to developing countries, as envisaged. However,
in reality, the value is not apparent. Study of the interface, instead, highlights the
problems and shortcomings of developing countries; thereby compounding existing
problems at the national level, rather than bringing out the said value. This is clearly
evidenced by the many overlapping powers and responsibilities granted under the
auspices of international instruments, which need to be clearly co-ordinated and
properly planned in order to ensure that no uncertainty arises.® It is with this un-
derstanding that the relevant challenges facing developing countries, as addressed
herein, should be understood.®

3.2 Lack of a successful financial resource mobilization strategy

In a number of developing countries, there exists no reliable integrated national pro-
gramme for the sound management of chemicals.”” The same applies to wastes. These
problems are mainly attributable to the invariably limited financial resources and lack
of capacity to deal appositely with the predicament. However, despite there being a
panacea in the form of internal and external funding to supplement the invariably

ighteen thousand drums of Italian hazardous waste containing dioxins, s and asbestos were dumpe:
¢ FEigh h dd f Italian hazard gd PCBs and asb dumped

by an Italian businessman Gianfranco Raffaelli together with an unsuspecting Nigerian landowner, Sunday
Nana, and the waste eventually leaked into the area. See Jim Puckett (ed.), 7he Digital Dump: Exporting
Re-use and Abuse to Africa, (Basel Action Network Media Release Version, 2005). On the recent incident
in the Ivory Coast, see Maged Younes, ‘Chemicals: The Global Context in Part II of the present Review,
at footnote 7.

Bell and McGillivray, Environmental Law, supra, note 34, at 565.

The ten or so challenges discussed in this section are by no means exhaustive, and, as presented, claim no
order as to importance or otherwise. Similarly, there is no claim that each and every one of them applies
to all countries.

¢ UNITAR/IOMC, Financial Resource Mobilization, supra note 64, at 3—4.
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limited capacity and internal resources, the main challenge can be identified as the
lack of a successful financial resource mobilization strategy to ensure that external
and internal resources are assured and harnessed.

Developing countries are more than ever before aware of the nagging inadequacies in
finances within their territories; yet are seemingly complacent about acting in order
to remedy this solution through perceptible and available funding options. Arguably,
there are many providers of external funding ready and willing to assist developing
countries. For instance, the 2002 World Summit on Sustainable Development came
with the recommendation that support should be given to developing countries
in capacity strengthening, for the sound management of chemicals, by providing
technical and financial assistance.® The Global Environment Facility (GEF) has
responded by allowing funding for chemicals issues related to one or more of the six
GEEF focal areas (these being biodiversity, climate change, ozone depletion, pollution
of international waters, desertification and POPs).® Under the leadership of UNER,
the parties to the Montreal Protocol broke new ground in developing and imple-
menting mechanisms for providing reasonable financial assistance and transferring
the needed technology.” By the same token, it is the financial contributions from
the major developed countries into the Protocol’s Multilateral Fund that convinced
some key developing countries (that are producers and consumers of ozone-depleting
substances) to ratify the Montreal Protocol and phase out controlled substances.”

The challenges in financial resource mobilization are further exaggerated by the
shortcomings in the age-old tenets of effective internal and external communication:
co-ordination and planning. The said short-comings are mainly attributable to the
failure of the developing countries effectively to conduct a comprehensive situation
analysis.”? Further, the information gathered from such situation analyses, as well as
being inadequate, is hardly ever shared amongst the relevant stakeholders domesti-
cally. In addition, this information is rarely used as it is prescribed that it should be

68

The Summit adopted the goal that, by 2020, chemicals should be used and produced in ways that mini-
mize significant adverse effects on human health and the environment taking into account the precaution-
ary approach. Buccini, Global Pursuit, supra note 22, at xvi.

© Ibid. at 77.

7% Richard Benedick, ‘Lessons for Modern diplomacy’, in Donald Kaniaru (ed.), Montreal Protocol: Celebrat-
ing 20 Years of Progress for the Ozone Layer and Climate Protection (Cameron May, 2007) 117-124, at
117.

“Without the Multilateral Fund to support the technology transfer, developing countries would not have
agreed to ratify the Montreal Protocol because the introduction of alternative technologies would entail
a great amount of investment, which they were unable to undertake on their own.” Stephen O. Andersen
and K. Madhava Sarma, Protecting the Ozone Layer: the United Nations History (Earthscan, 2002) at 100;.
This issue is also underscored in Gilbert Bankobeza, ‘Compliance incentives under the Montreal Protocol’,
in Donald Kaniaru (ed.), Montreal Protocol: Celebrating 20 Years of Progress for the Ozone Layer and Climate
Protection (Cameron May, 2007) 75-106, at 75.

The essential components of a situation analysis are dependent upon ‘a thorough understanding within
the country of how decisions regarding overall development priorities are made and how providers of
external funding evaluate and support country initiatives’ and ‘an understanding of what chemicals-related
activities are planned and/or underway in the country’. UNITAR/IOMC, Financial Resource Mobilization,
supra note 64, at 7.
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used by the provisions of international agreements;” in order to demonstrate a com-
mitment to address chemicals issues nationally and, most importantly, to guide both
providers of internal and external funding in making informed decisions and choices
in determining the extent of their involvement with the concerned country.”

Not surprisingly, providers of external funding are generally unwilling to finance
initiatives which, due to lack of effective internal communication, coordination and
systematic planning, fail to establish a case for a coherent approach to chemicals man-
agement. Providers of external funding, for the most part, require some set guidelines
to be put in place or conditions to be met by a particular developing country in order
for the country to qualify for and access external assistance — both bilaterally and
multilaterally. In this regard, developing countries are required to formulate policies
and guidelines that are in consonance with these requirements; since they have little
or no choice but to abide by the requirements in such circumstances, otherwise no

funding will be availed.

A secondary challenge arising from this scenario is that most developing countries,
in the wake of colonial or dictatorial pasts, are very protective of their sovereignty
and national pride. As a result, it seems, they view ‘conditionalities’ and require-
ments set by providers of bilateral and multilateral funding as being intrusive on
their self-governance; and some have even stated that the said prerequisites ‘pierce
their veil of sovereignty’.”” One of the most severe of these ‘conditionalities” involves
the requirement to alter or amend domestic laws and policies; in order to open up
or liberalize the fledgling markets of developing countries, thereby leaving them
unprotected against domineering western influences (for instance multinationals or
conglomerates), in order to merit external financial support. The challenge therefore
lies in striking an effective balance between serving the public interest at whatever
cost, whilst simultaneously preserving national pride. As time goes by, this becomes
a weaker excuse, though; developing countries must arguably take charge of their
own future.”

In Africa, the World Bank intends to carry out a project designed to assist the Federal
Democratic Republic of Ethiopia in eliminating inventoried, obsolete, and publicly
held pesticide stockpiles, with associated wastes, and to implement measures to re-

73 The results of the analysis can be used to prepare, for example, a National Profile as envisioned in a GEF

Council Meeting in May 2001, with regard to the successful implementation of the POPs Convention
related activities. /bid.

Providers of external funding usually respond to issues put forward by a country seeking assistance in order
of national priority. /bid. at 11.

7> Andronico O. Adede, ‘Africa in International Law: Key Issues of the Second Millennium and Likely Trends
in the Third Millennium’, 10 Transnational Law & Contemporary Problems (2000), 351-370 at 359.

For instance, Singapore, Kenya, Korea and Brazil were at the same level of development in thel960s.
However, now Singapore and Korea are developed while others have arguably stagnated and remained as
developing countries.
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duce and prevent related future risks.”” However, the FDR of Ethiopia has managed
to satisfy the conditionalities despite their seemingly intrusive nature.”®

Furthermore, in some developing countries revenues raised from chemical and waste
safety-related legal procedures (for instance fees, taxes, or fines) flow into the national
treasury or finance ministries.This occurs, however, without there being adequate
‘recycling’ of funds for strengthening of the national chemicals management infra-
structure. These funds are redirected into other sectors or departments that do not
urgently require them instead of the chemical management infrastructure, which
desperately does.” This implies that no coherent internal policy structure (to ensure
that internal resources are redirected to where they are needed most) might exist in
the said developing countries.

In light of these challenges, all in all, the underpinning concern is that there is a
lack of a central co-coordinating body at the national level that could, inter alia,
facilitate the exchange of information concerning the financial aspects of chemicals
management in developing countries.** Without such a body in place, developing
countries will find it very difficult to implement the three cardinal rules of effective
communication, systematic planning and co-ordination; which rules are the only
guarantee to a successful finance and resource mobilization strategy.

3.3 Multi-stakeholder approach to handling chemicals and waste issues at
national level

A multi-stakeholder approach involves representatives from various government
ministries; as well as concerned parties from outside of government proper, such as
industry, research institutions, labour, public interest groups and other affected and
interested parties. The approach requires all of these interacting and working together
at the national level in making key decisions that lead to the sound management of
chemicals. Most, if not all, developing countries lack a collective approach to the
sound management of chemicals and waste issues. This is primarily a result of failings
in inter-ministerial or inter-departmental and inter-sectoral communication, consul-

77 World Bank, Project Appraisal Document on a Proposed Grant From the Global Environment Facility

Trust Fund in the Amount of US$ 2.62 Million to the Federal Democratic Republic of Ethiopia in Sup-
port of the Third Phase of the US$21.7 Million Africa Stockpiles Programme — Project 1, 24 May 2007,
at VL.

The conditions for disbursement for disposal were decided by the Bank as being to complete a Country
Project-specific Environment and Social Assessment including an Environmental Management Plan to
the satisfaction of the Bank, to assess the environmental impacts of the clean-up activities covered by the
project, once the obsolete pesticide stockpile inventories and site characterizations have been completed.
Further, Ethiopia met the following agreed readiness criteria: (a) ratification of the Stockholm and Basel
Conventions; (b) Ethiopia is a priority country in terms of readiness to address the danger of obsolete pes-
ticides; (c) Ethiopia has established a Project Management Team and completed an Operational Manual to
implement the project; and (d) project financing has been secured from the GEE /bid. at VII and 1-2.
7 UNITAR/IOMC, Financial Resource Mobilization, supra note 64, at 4.

8 Jbid. at 1.
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tation, co-operation and co-ordination. Competition among them also undermines
addressing common good issues and pooling resources to that end.

The lack of a multi-stakeholder approach is a great challenge, in that it prevents
countries from realizing the existing potential competently to handle the numerous
problems prevalent in their chemicals and waste regimes without seeking external
help. Contradictions in government need to be addressed too. For example, every so
often it is the case that adequate financial resources are available to fund the man-
agement of chemicals in a country; but the resources are not, however, furnished to
the ministries in charge of chemicals issues when they need them. For instance, it
might be found that the Ministry of Tourism in a developing country has a surplus
in revenue allocations; and the Ministry in charge of chemicals issues has a shortfall
in revenue allocations. However, due to the lack of a central co-ordinating body that
could, inter alia, facilitate the inter-ministerial exchange of information concerning
the financial aspects of chemicals management; the ‘available’ resources are tied up in
a web of bureaucratic red tape, to the extent that they cannot be accessed or utilized
by the disadvantaged Ministry that would need them.

The major challenge to the ministries in charge of chemicals and wastes issues is how
to implement actions to strengthen the links with other ministries and interested
parties; in order to enable them to participate in protecting the environment and
human health, and to foster sustainable economic and social development. It is the
job of the ministries responsible for chemicals or waste issues to mobilize the collec-
tive contribution and awareness initiatives. They are best placed to understand the
country’s internal decision-making processes for allocation of internal governmental
resources, keeping in mind that chemicals or wastes issues are regarded as low priority
issues. Further, they understand and are aware of the internal competition (within
the ministry/department) for resources.®!

Regrettably, chemicals and waste management issues rarely appear in general govern-
ment documents (for example, annual reports, press releases, budget speeches, and
planning documents) that outline overall priorities. As a result, it is usual for there
not to be enough other stakeholders aware of chemicals and wastes issues to warrant
co-operation on these issues. A multi-stakeholder approach could also be used to agi-
tate for more financial allocation; perhaps through the support of partner ministries
to help in the ‘recycling’ of funds submitted by ministries as revenues from chemical
and waste safety-related legal procedures.®*

With regard to stakeholder representation, certain non-governmental organizations
(NGOs) can bring a wealth of experience regarding, inter alia, internal financial
resource mobilization (for example, proposal preparation, and making the most of

81 Jhid. at 4.
82 Buccini, Global Pursuit, supra note 22, at 4.
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limited funding) to the table. However, they are often, unfortunately, prevented by
turf concerns from contributing their much needed experience. The said ministries
could certainly benefit from this experience.®

A multi-stakeholder approach is also lacking between ministries, parliamentarians
and industry in most developing countries. As a result, the ministries in charge of
chemicals and wastes issues are unable properly to determine how internal resources
might be allocated for other issues and what possibilities exist within the country for
promoting internal financial and human resources.*

Individual approaches to chemicals management in some developing countries, have
led to an unnecessary proliferation of functions and duties and overlapping com-
petencies between ministries and other stakeholders. In an example in China, 17
institutions are involved in basically the same issues; with consequent implications
for the country’s ability to carry out effective management of chemicals and waste
issues.®” The ultimate objective ought to be to dismantle ‘turf walls’ and to curtail
the power games prevalent in every government, in favour of the common good; and
with credit for all, rather than for individual entities.

3.4 Absence of integrated national policies, plans and programs for the
sound management of chemicals and wastes in developing countries

Policies for the sound management of chemicals and wastes are now recognized as be-
ing essential components of overall public policy in countries at all stages of develop-
ment, and they should be reflected in the national agendas (sustainable development
plans) of the said countries.* However, a large number of developing countries fail
to consider sound management of chemicals and wastes as one of the top priori-
ties on their national agendas. This is primarily due to the fact that these countries
are burdened with a myriad of other persistent priority issues (both genuine and
illegitimate).®” These rival priority issues compete for the allocation of resources at the

% For instance, non-governmental organizations such as Participatory Ecological Land Use Management

(PELUM) have been established in Lesotho to conscientize the public about pesticides and chemicals
management. The public plays a very important role in the management of these substances. A conscious
effort has to be made by the Department of Environment to actively engage, educate and disseminate
information to the public on chemical and pesticide management as well as the adverse effects of these
substances. Tjela, Findings Report, supra note 18, at 26 and 29.

The management of chemicals and waste issues in developing countries is fragmented and is implemented

by several Ministries and agencies which also have other activities as their core mandates. There is no

coordination of activities. /bid. at 27.

See section 3.8 below.

8 Tjela, Findings Report, supra note 18, at XIV.

8 “The degree to which resources are allocated for chemicals-related activities is often a reflection of their
priority in the broader policy context. While this relationship is increasingly reflected in international fo-
rums (for instance, in POPs), this is often not the case at the national level in many countries’. UNITAR/
IOMC, Financial Resource Mobilization, supra note 64, at 1.
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national, inter—ministerial and departmental levels and may be a considerable chal-
lenge to developing countries in the management of chemicals and wastes issues.®

This challenge is initially predominant in the process of developing or devising a
national development planning agenda which, when complete, might form part of a
developing country’s policy framework. With weak national development planning
processes; developing countries are, more often than not, incapable of precisely gaug-
ing the weight of legitimate concerns associated with development, many of which
concerns relate to chemicals and wastes issues, that merit high priority as considered
against peripheral or ancillary issues. As a result, in most developing countries, the
absence of a clear national chemicals and wastes management policy is a feature.*

For the most part, the absence of a planning strategy and policy for the improvement
of chemicals management at the national level can be attributed to lack of expertise,
knowledge or insight on the part of the policy-makers as to how to design such a
strategy. The existing levels of awareness, knowledge and understanding regarding
chemicals issues among key decision-makers, including relevant political figures such
as ministers, senior policy advisors and influential figures outside government, in
developing countries is wanting. It appears that those in a position to change this
situation are often unwilling to engage key experts on chemicals issues in the prepara-
tion of the national development planning process. Such ‘enlightened’ intervention
would otherwise ensure their familiarity with indispensable knowledge for the crea-
tion of a successful national development planning process.

3.5 Low levels of public awareness and lack of access to information

Public awareness in this context means the demystification of chemicals and wastes
issues and the sensitization of the public on handling or use of chemicals (both ben-
eficial and adverse). Such creation of awareness is primarily carried out by govern-
ments, or by individuals or organizations/institutions with governmental sanction,
for the benefit of the populace in developing countries — often being carried out
with little consideration for literacy levels and other barriers to effective communi-
cation endemic among the target population. Public awareness goes hand in hand
with access to information, meaning the making available of such information to
the people of a country by the government. The right of access to information and
public participation, as stated in Principle 10 of the Rio Declaration, is widely ac-
cepted by governments and even enshrined in national laws and regional treaties.
However, the application of this ‘right’ in the field of chemicals and wastes is often
little more than a mirage.

88 Jbid. at 4.
8 Ibid. at 9.
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Such rights to public participation as may exist are not presently adequately pub-
licised in developing countries; and awareness building is itself lacking. Efforts by
relevant ministries to educate the public and to intensify information dissemina-
tion efforts through, for example, radios, televisions, newsletters, posters, seminars,
mobile phones and other currently ubiquitous styles of communication, have too
often been non-existent, too sparse or of little effect. Access to information is never
guaranteed in developing countries despite its supposedly being a right. The points
of access (i.e. institutions or facilities) where such information is found are often not
accessible to ordinary people, due to difficulties of access or of financial constraints
where such information has to be bought. The governments of developing countries
often lack a proliferated system of dissemination points for such information at the
grassroots level where they are needed most. One often ironically finds that such
information dissemination points are found only in urban centres where their need
is not as crucial. The poor and the geographically disadvantaged often lack access to
this potentially lifesaving information. In some cases public awareness campaigns are
even ignored by the target populace, for inexplicable reasons.

Furthermore, ministries in charge of chemicals and waste management have often
failed to build strong sustainable alliances with non-governmental organizations and
to provide them with relevant information for the proper management of chemicals
and pesticides. Importantly, NGOs would be well-placed through their dependable
grassroots structures to disseminate such information to people. NGOs are also will-
ing to carry out such activities where these fall within their stated objectives, and they
do not even ask for anything in return.

Most worrisome is the current low level of awareness regarding chemicals and wastes
issues amongst key decision-makers, including relevant political figures such as min-
isters, senior policy advisors and influential figures outside government in develop-
ing countries. The blame for this predicament falls squarely on the shoulders of
governments and country leaders. Since they are, or choose to be, uninformed on
these issues, their constituents remain equally uninformed — this being particularly
serious where there is a responsibility to keep a populace informed as a priority
agenda item.

Ignorance and illiteracy are amongst the greatest enemies to the overall welfare of hu-
manity and in the fields of chemicals and waste, especially so in developing countries.
The illiterate are arguably the grassroots managers. They are agricultural workers on
a daily basis; but they are not taught how to handle/apply chemicals or waste; they
often do not recognize what has expired and what to do with it and, even if they did,
unscrupulous traders might even go so far as to switch labels and pretend that all is
well. Those in charge of standards at national level hardly ever monitor such products
in order adequately to inform the public where there is need. Alternatively they might
ignore altogether the instructions for proper handling of chemicals.
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Furthermore, current information regarding the international chemicals agenda from
a global perspective, which includes updates and reviews of current international
agreements, programs, initiatives, and current and emerging issues and opportunities
related to the sound management of chemicals, is often ignored, rejected or sidelined
by the leaders of developing countries, to the detriment of their people. The public
has a right to access this information; a right which ought to be exercised through
its leaders who have been mandated to serve as sources of information on aspects
of the current international chemicals agendas. These agendas have the potential to
affect economic growth and development, human health and the environment and,
thereby, to affect global sustainable development. It is often the case that one cannot
locate a printed copy of a particular international instrument in the government’s
public information resource facilities, for instance, in public or departmental librar-
ies. Moreover, of course, electronic media, taken for granted in the North, is not that
widespread in developing countries — at least outside urban areas.

These leaders further fail to bring to people’s attention the country’s overall strate-
gies and programmes with regard to chemicals issues following the external and, on
occasion, internal analyses, consultations and strategic discussions of the growing
importance of chemicals management as a global environmental issue. The chal-
lenge may be attributable to poor governance, lack of political will, vested interests
among key-decision-makers and politicians, the interests of industry and, ultimately,
ignorance. In most rural settings in developing countries, political leaders serve as
the repository for information for their people. They are best placed to educate the
people on good practices both in the waste and chemicals regimes, due to their
central position and the fact that everyone listens to them when they speak. How-
ever, most political leaders have negated this social responsibility and have instead
concentrated on political bickering and rivalry. This is, in essence, lack of political
will to engage in dissemination of information to the public. The said leaders often
fail to participate due to ignorance, disinterest, lack of motivation and, last but not
least, because of the often cited but least addressed reality of vested interests within
the political paradigm.

Handling chemicals, even in developed countries by personnel who are informed
and endowed with resources, is a problem that has led to deaths. Even basic hygiene
practices such as the washing of hands are by no means a given and may result in
widespread infections.” The situation in developing countries where poverty reigns,
illiteracy and ignorance abound, is that washing of hands and treating of cuts is often
done with soil, dust, or leaves — in total disregard of bacterial spread and effects. How
many would have died or suffered effects of ill health from the environmental situa-
tion around them? Obviously an untold number as there is no monitoring whilst the
individuals are alive and cultural beliefs might impede enquiry upon death.

% Atul Gawande, Betrer: A Surgeon’s Notes on Performance (Metropolitan Books, 2007).
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3.6 Poverty amongst the populace of most developing countries

Poverty amongst the populace of most developing countries is a prevalent concern
that inexorably generates challenges to many initiatives embarked on by govern-
ments, key among these challenges being the sound management of chemicals and
waste. In most developing countries, half of the population lives below the poverty
line. This means that they lack one or all of the three basic needs (food, shelter and
clothing). It is a well-known fact that where poverty is rife, illiteracy thrives and, as a
result, many of the affected people are ignorant or simply do not care about anything
else other than their immediate survival. Governments face a daunting task in their
attempts to assist the poor regarding chemical safety, pollution control and protec-
tion of the environment.

Firstly, illiteracy, an offshoot of poverty, brings about a language barrier problem,
which hinders effective communication on chemicals issues to the poor. Widespread
illiteracy at the grassroots level is a major limiting factor to the building of capacity
to handle chemical issues. Capacity cannot be effectively built owing to the human
resource limitation in the extent of knowledge to deal decisively with chemicals is-
sues. This has several significant implications; amongst them understaffed research
initiatives, uninformed or unenlightened decision-makers, ill-equipped implementa-
tion mechanisms” and strategies, and, lastly, an ill-enforced compliance regime.

Secondly, the poor have to survive in hostile environments. Given this, dealing with
adverse chemicals issues in ways advised by governments is likely to be perceived as
being ancillary to their primary concerns of immediate survival. The poor would
under most circumstances engage in any activity, no matter how risky or detrimental
to their lives, as long as at helped to put food before them, clothes on their bodies
and a roof over their heads.

In today’s world, people in positions of power, or those with financial power, might
take advantage of poor people desperate for survival and not blessed with the luxury
of choice. Often, the poor are used to provide cheap labour and are subjected to piti-
able and deplorable work conditions. In the chemicals regime, the poor often work
without the appropriate protective gear; either because none is provided or because
the gear they have on is worn out, defective or obsolete. For instance, the Kenyan
National Environment Management Authority revoked with immediate effect the
export of scrap batteries from Kenya; and ordered a local company to stop the extrac-
tion of lead from batteries for failing to adhere to environmental requirements. An
inspection revealed that the company was exposing workers to danger by failing to
provide them with protective gear.*?

' In Kenya, for instance, most of the people joining the police force or enforcement machinery have been

little educated and as a result, lack adequate educational knowledge. Financial dues have, till lately, been
poorly paid and open to corrupt practices.
2 Excerpted from People Daily, a Kenyan newspaper, 22 December 2006, at 1 and 2.
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Studies in Mexico in the early 1990s documented very high levels of lead in children’s
blood. A cross section of a poor population showed how rapid industrialization ex-
posed the workers in various industries, indeed even child workers, to lead exposure.
In Brazil studies showed how the waste resulting from mercury being used to extract
gold from river sediments was absorbed by fish which were subsequently consumed
by people.” This phenomenon has also been recorded in Tanzania, Surinam and the
Philippines.”*

In the flower farms on the shores of Lake Naivasha in Kenya, thousands of indigent
labourers are exposed to chemicals as they work, to the detriment of their health.
Rapid industry growth has meant that the companies have found it difficult to
keep pace with the needs of the growing number of workers and their families. The
chemicals used on these farms have taken their toll on workers, with some losing their
sight, others experiencing multiple miscarriages, some being permanently disfigured,
and others still suffering from health problems linked to exposure to toxic pesticides.
They cannot report their plight to the authorities, and choose instead to suffer in
silence, since their superiors will dismiss them summarily without compensation;
most of them being too poor to institute legal proceedings for compensation.

Governments in developing countries, in their commitment to fight poverty, have
dedicated their time and resources to alleviating poverty; but have proved largely
unable to meet the challenge. However, while such action is ongoing, the disastrous
effects of poverty continue unabated, especially with regard to the sound manage-
ment of chemicals and wastes. Chemicals and wastes issues, unlike poverty, have to
be addressed on a short-term basis, due to their adverse and, for the most part, irre-
versible effects. These take very limited time periods to manifest themselves adversely,
but very long time periods for reversing or containing adverse effects, thereby causing
untold destruction both to people and to the environment.

Governments therefore face the challenge of fighting off these competing interests
alongside each other in an integrated way, and not in isolation. (They cannot simply
resolve first to fight poverty; and then to address the challenges that poverty causes in
the chemicals or waste regimes.) The damage has already been done and is continu-
ing, all the while increasing in magnitude and complexity, considering the passage of
time and advances in technology. So far, few mitigation strategies have been adopted
to address all the stated challenges prevalent in the developing world.

% Lynn Goldman and Nga Tran, Toxics and Poverty: the Impact of Toxic substances on the Poor in Developing
Countries (World Bank, 2002) at 17.
o Thid. at viii.
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3.7 Absence of regulatory regimes to oversee and control chemicals issues in
countries ravaged by war and civil strife*

With Africa almost certainly in the lead, developing countries rank highest among
the countries ravaged by war and civil strife, with the breakdown of law and order.
In these circumstances, it is impossible for the governments in such hostile countries,
if indeed there are governments, to properly address or manage their chemicals and
wastes regimes during times of civil strife. During these times, the apparent state of
lawlessness leads to neglect of the stringencies in laws or regulations governing the
said regimes and, at that point, abuse is the order of the day. The challenge is that
the governments are powerless against such abuse, until the situation is normalized.
There are no known measures or controls that have been able to counter such situa-
tions where life, property and ecological systems are exposed beyond limits.

The greatest challenge to the sound management of chemicals and waste is probably
during the times when countries are involved in full-scale wars. During such times,
more often than not, there exists no recognizable form of government. Abuses in
the chemicals and wastes regimes at such times can reach appalling proportions; as
no system of government exists, except by way of direct external intervention (for
example, by the UN). During such times, chemicals and wastes are exchanged by
unscrupulous traders, smugglers and profiteers for guns and ammunition between
the belligerents. At such times the standards of chemicals used are disregarded since
there are no experts to validate them, and, above all, few people care for such stand-
ards; great danger is therefore posed to civilian lives. Unlike during times of civil strife
when abuses are those of municipal law, during times of a full-scale war abuses involve
also breaches of international laws. For instance, during such instances unscrupulous
entities, including hostile external authorities, take advantage of such opportunities
to dump chemicals and wastes that they consider unsafe to use or store and manage
at the expense of their own lands, into the lands of such war-torn countries. Untold
damage is thereby caused to the environment and to the lives of humans and animals
through activities that are in contravention of the Bamako and Basel Conventions,
not to mention the general laws relating to armed conflicts and wars.

During war, there is the consideration that chemicals can be used as weapons of
destruction.” The recognition that chemicals could be used in warfare led to what is
possibly the earliest international agreement on chemicals, the St. Petersburg Decla-
ration of 1868, which was intended to prevent the use of incendiary or fulminating

% This discussion is beyond terrorist systems and fears of attacks using chemical agents. Nevertheless, there

continue to be fears that chemical agents may be used in attacks on both military and civilian populations.

Recent terrorist attacks in various parts of the world have heightened concerns in this regard.

For instance the use of nerve gas, Agent Orange and White Phosphorus in the past.

77 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes Weight,
St. Petersburg, 29 November 1868, in force 11 December 1868, available at <http://www.icrc.org/ihl.
nsf/FULL/13020penDocument> (visited 31 December 2007).
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substances in warfare.”® Following the use of chlorine and mustard gases on troops
in World War I, and other chemical agents in subsequent conflicts, the global com-
munity have on a number of occasions agreed generally on the need to outlaw such
practices and developed agreements to prohibit the manufacture and stockpiling of
chemical weapons of mass destruction.”” The most recent agreement is the Conven-
tion on the Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and their Destruction.'®

3.8 DPoor governance and corruption in developing countries

It is not, of course, only the developing countries that suffer the traits of poor govern-
ance and corruption; these vices exist elsewhere too. Corruption and poor govern-
ance are two sides of the same coin. Corruption begets poor governance and vice
versa. Corruption leads to a reduction or, worse still, unavailability, of adequate
internal resources (financial or otherwise) adequately to address chemicals and wastes
problems and challenges. The country is thereby forced to seek external help, which
in most cases is seldom ever forthcoming, owing to the fact — as perceived by poten-
tial donors — that such funds might be used to further corrupt dealings in a poorly
governed state.

In recent times, endemic corruption has become a culture or a way of life in many
developing countries. Corruption has grown from a minor issue to a monster of
mammoth proportions with staggering effect, capable of destabilizing the proper
functioning of governments or even bringing once vibrant economies to their knees.
Since in most developing countries corruption has gone unchecked for a considerable
amount of time, its effects have become far-reaching.

Government officials who are charged with the responsibility of upholding compli-
ance and enforcement of chemicals and wastes laws, and of monitoring the standards
or qualities of chemicals or their means of disposal, are, as a result of corruption, eas-
ily compromised to the extent that they ‘permit’ violations within the chemicals and
waste regimes to go unchecked. For instance, officials may allow chemicals that they
know to be substandard to be produced within the territories of developing coun-
tries or to enter the said countries illegally, for use or consumption by the people of
that nation. In the same vein, they may allow waste that they know to be hazardous
and capable of causing untold harm to be illegally dumped in areas where they pose
a threat to humans and to the environment. In this regard it is worth considering
examples from China and Kenya:

% See Buccini, Global Pursuit, supra note 22, at 14-15.

% Report by John Buccini, Global Pursuit for the Sound Management of Chemicals, done on behalf of the
International Bank for Reconstruction and Development/the World Bank, February 2004.

1 Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical
Weapons and their Destruction, Paris, 13 January 1993, into force 29 April 1997, 32 International Legal
Materials (1993) 800.
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In China, the former head of China’s State Food and Drug Administration,
Zheng Xiaoyu, was executed for corruption in October 2007. He was convicted
of taking 6.5m Yuan in bribes and of dereliction of duty at a trial. The trials were
linked to sub-standard medicines, blamed for several deaths. China has been
criticized for a number of recent cases involving tainted goods and it has been
assessed that Zheng became a symbol of the crisis. Following this event, the State
Food and Drug Agency acknowledged that its supervision of safety had been
unsatisfactory, and it vowed to improve matters.'” The problem in China has
been seen as arising from many uncoordinated, duplicatory bureaucracies, 17 in
all, falling between different ministries: a factor not only in China but in many
developing countries. These cost countries a lot of delays in getting anything
started; issuing licences and facilitating the work of meddlers in itself breeds
corruption and bribes.'”

The issue of workers in Kenyan flower farms was raised above. Recently the
press was alerted that there was conspiracy between manufacturers and medical
practitioners to intimidate the workers when they were exposed to dangerous
chemicals. The doctors advised the sacking without compensation of workers
diagnosed with illnesses relating to chemicals used in the farms before these
workers” diseases became fully blown. Workers, for fear of sacking, go without
complaining and develop full blown effects. Additionally, a top public health
officer who is supposed to monitor the implementation of safety regulations for

workers has been contracted by the farms in one of their clinics.'®

Corruption and poor governance lead further to institutional and infrastructural
decay and obsolescence, which are the hallmarks of crumbling systems of govern-
ance. This further leads to complacency amongst officials, and the development of
syndromes of dependency on the developed world — with this support coming to be
seen as the panacea to every ill with regards to those issues and their management.
However, without a proper infrastructure and capable institutions it becomes impos-
sible for these countries to receive such external help.

Poor governance as a result of inept leadership leads to the drafting of national
policies that are focused on political manoeuvrings; and which do not prioritize or,
worse still, do not even address critical issues like sustainable development, risk as-
sessment and risk management in managing chemicals and waste issues. For instance,
trade and development policies are in some instances callously drafted by certain
governments, with a calculated motive of personal or political gain in mind; and,
as a result, implications are never considered past their actions. A prime example is
where fledgling market economies in developing countries are by law liberalized and

197 Based on a report by the state-run Xinhua news agency, as reported by BBC. Excerpted from 7he Standard,
11 July 2007.

192 See International Herald Tribune, published in Paris, 9 July 2007.

13 Excerpted from 7he Standard, 9 July 2007, at 6.
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exposed to substandard or ‘affordable’ chemicals (which in most cases are obsolete in
other countries and cannot be used there due to strict environmental standards; or
chemicals that are very difficult to manage sustainably due to their toxicity levels).
Furthermore, the said national policies end up negating the need for a collective and
well-planned/co-coordinated national approach to handling chemicals and waste
issues.

3.9 Lack of capacity

The issue of capacity-building is critically important. It is an on-going concern and
will not, in the foreseeable future, come easily to a close. In essence, developing
countries lack adequate capacities and capabilities to achieve sound management
of chemicals and waste; as envisioned in international instruments which they have
ratified or to which they have acceded. A number of inadequacies can be identified
as the reason for this state of affairs:

— lack of proper chemicals and waste management legislation and policy (this has
developed as a specific challenge on its own and is dealt with as such, below);

— lack of institutional capacity;

— lack of financial resources on the part of the government to ensure implementa-
tion of the law;

— lack of human resources (technical, enforcement);

— lack of resources on the part of the proponents;

— inadequate reviewing of risk assessment studies by the government;

— monitoring progress to ensure that the conditions of the risk assessment are being
complied with is non-existent; and

— lack of equipment and facilities for chemical management and expertise.

Shortcomings in human resources are evidenced by the following:

— law enforcement officers not having enough capacity to enforce the law;'**

— personnel who handle chemicals, especially the operators of small scale enter-
prises, being inadequately trained and inadequately informed of the dangers due
to the few numbers of officers available to do the job and the proliferation of
such enterprises throughout the territories of those countries;

— shortage of management skills to deal with technology transfer and with storage,
transport, use or disposal of chemicals;

— lack of technical training in environmental law and lack of environmental law
awareness, generally;

- lack of toxicologists to conduct biological monitoring; and

104 The law enforcement officers, such as customs officers, police, public health officers, environmental in-
spectors, labor officers, magistrates/judicial officers, prosecutors and environmental lawyers, who are key
in ensuring that laws are followed, are inadequately remunerated, are inadequately trained and informed.
Therefore, they cannot handle their job of enforcing efficiently.
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understaffing in most government institutions that deal with chemicals and
wastes instruments.

The lack of strong institutional arrangements to oversee chemicals management
means that there might be shortfalls as to:

availability of good laboratories within the organizations dealing with chemicals
and waste;

lack of chemicals registers or lack of comprehensive databases on chemicals;
lack of working Standards offices and poison centres; and lack of important
institutions such as National Cleaner Production Centres and Ecotoxicology
Centres;

lack of proper facilities generally, storage, disposal etc;

limited number of authorities administering and regulating the use of chemi-
cals;

insufficient and data-poor monitoring;

porous borders, which make importation of chemicals very easy;

absence of labelling, faulty packaging or repackaging;

uncoordinated efforts, dangerous methods of use, lack of disposal facilities for
waste chemicals;

insufficiently stocked libraries and interspersed and often inadequate information
access points;

lack of such institutions as Documentation Centres of the Program for the Pro-
motion of Environmental Health, which collects and organizes health and envi-
ronmental information;

weak industrial capacities, providing no possibility of a clean and sustainable
industrial development; and

uncertainties about obtaining a conviction when a matter reaches a court of
law.

The lack of financial resources means that there will be at least the following prob-
lems:
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shortfalls in capacities to rehabilitate contaminated sites and poisoned persons
and other health problems caused by chemicals or waste generally;

inadequate capacities to respond to emergencies due to lack of funds to procure
disaster preparedness equipment;

lack or failure to wear protective clothing when handling chemicals;

inability to carry out an assessment of alternative and existing pesticides for the
safety, efficacy, acceptability and cost-effectiveness, and standard setting to assure
product quality;

inability to acquire the necessary technology and sufhicient scientific know-how
to safely develop methodologies to assess human exposures and the health effects
of environmental hazards;
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— shortfalls in developing methodologies on specific preventive interventions and
environmental management approaches;

— failures to encourage application of food science research to environmental health
issues; and

— inadequacies in developing assessments of health impacts of climate change and
ozone layer depletion.

The lack of scientific and technical expertise needed to assess or monitor health and
environmental risks, caused by chemicals and waste, means that there will often be:

(i) lack of the capacity to gather useful information through research and dis-
seminate information and effective education programs; inadequate development
of national systems for the sound management of chemicals and waste, includ-
ing shortcomings in the capacity to implement a globally harmonized system
for the classification and labelling of chemicals and in the capacity to develop
a coherent and integrated information system on chemicals and waste, such as
through national pollutant release and transfer registers, and lacking capacity to
perform risk assessment and interpretation; problems in promoting safety, health
and environmental protection due to lack of technical assistance in countries in
formulating national policies to encourage cleaner production programs;

(ii) lack of implementing training and capacity-building projects or workshops,
resulting in a deprivation of information exchange and technical training;

(iii) unavailability of technical and capacity-building support for the manage-
ment of hazardous wastes (emphasizing waste from pesticides and industrial and
health care sectors) and lack of information on related health hazards and guid-
ance and training on treatment technologies and best available practices; and
(iv) weak national health programs with poorly trained health officers to transfer
appropriate health technology, information and standards; and lack of capacity
to secure environmental health due to poor education, poor training and poor
research in environmental epidemiology.

One of the most pressing challenges regarding capacity in developing countries,
especially those in Africa, is the inability adequately to address the issue of stockpiles
of chemicals (pesticides). Over the past forty years, many African countries have
accumulated large quantities of pesticides which have now become unfit for use or
reformulation and are, therefore, obsolete. Although these chemicals are no longer
effective for controlling pests, they remain potent chemical toxins and still need to
be carefully stored and handled. The unwanted build-up of such products has oc-
curred due to inadequate stock management, non-distribution to farmers, bans on
several pesticides, lack of coordination or inappropriate supply from donor agencies,
unsuitable packaging and supplier incentive programs. The amount of publicly-held-
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obsolete pesticides'” currently stockpiled across the continent of Africa is estimated
at 50 000 tons.'* These stocks will continue to pose a threat to the environment until
they have been safely removed and destroyed. Most of the countries in Africa lack
the adequate technical, institutional and financial capacity to develop the policies
and regulatory conditions necessary properly to manage the cleanup of contaminated
waste or sites, together with the destruction of obsolete stocks of pesticides. They also
lack the capacity and means to implement sound prevention practices.'”’

The developed countries, by contrast, usually have the ability to monitor, detect
problems and take these up with the countries and enterprises concerned. They have
institutions to do this. They also have NGOs dedicated to improving regulatory
endeavours to ensure that no adverse chemicals are used in neighbourhoods.'*®

Institutional capacity in research and laboratories is stretched to the limits in Kenya.
This, for instance, hinders the government from conducting proper scientific research
into the causes of pollution in Lake Naivasha.

Complaints from the general public are that private large-scale flower farmers are
polluting the lake, the effects of which are evident from the deaths of birds and
fish over time and further from the results of an independent research by a local
scientist. The results show high levels of calcium metal from toxic waste believed
to come mainly from run-off from farms and from sewerage systems.'®”

" unearthed cogent evi-

In another case involving the same lake, a recent study
dence of the continued influx of toxic heavy metals into the lake. The study
showed that the lake is contaminated with toxic metals such as lead and cad-
mium. This has been the situation for an unknown period of time with the lake,
declared as a Ramsar Site''" in 1995 in recognition of its biological diversity and

a fresh water resource, having been contaminated as a result of economic activi-

105 ‘Obsolete Pesticides’ means products: (a) whose usage is prohibited or severely restricted for environ-
mental or health reasons; by applicable provisions of the Basel Convention, the Stockholm Convention
and the Rotterdam Convention, and/or national law consistent with the Conventions; or (b) that have
deteriorated as a result of improper or prolonged storage and can neither be used in accordance with label
specifications nor easily reformulated for use; or (c) that cannot be used for their intended purpose, and
cannot be easily modified to accomplish such purpose or some other purpose. World Bank, Project Ap-
praisal Document, supra note 77, at VI.

106 Thid.

197 Kaniaru, ‘United Nations Activities’, supra note 62, at 305-310; Noelle Eckley Selin, ‘Mercury Rising: Is
Global Action Needed To Protect Human Health and the Environment?’, 47 Environment (2005) 22—35,
at 1-2.

198 “The Green Grass Warfare’, The Wall Street Journal, 7-8 July 2007, dedicated considerable attention to
chemical concerns in neighborhoods.

19" The Standard, 9 July 2007, at 6.

"% ‘Distribution and Bio-availability of Sediments’, commissioned by the African Technology Policy Studies
Network presented at a workshop themed ‘Maximising the Impact of Research Through Science Com-
munication’, organized by the same organization.

" Tbid.

<
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ties — with these activities actually depending on the resources provided by the

lake.

An interesting fact from both of these examples is that the governmental bodies and
institutions mandated to carry out such research have not, to date, carried out such
research; or, alternatively, they have not made the results of such research known to
the people the research is meant to protect. The probable reasons for this are either
the lack of technical or institutional capacity of the government to carry out the
research; or the lack of a wide-embracing (multi-stakeholder) approach in managing
the problem, with organizations such as those mentioned above.

Furthermore, developing countries seem sometimes to be discouraged, by prior ex-
periences with international instruments, from ratifying or acceding to such; prob-
ably because they are sure that they lack the capacity to do what is required and are
convinced that the mechanisms envisioned under the agreements for building their
capacity are insufficient to meet their needs. This is especially so with the emergence
of numerous multilateral environmental agreements (MEAs) in the fields of toxic
and hazardous chemical substances and hazardous wastes. Most countries, particu-
larly the developing ones, are faced with a challenge in meeting their obligations
under such a large number of MEAs which are increasingly complex, interlinked

and sometimes incoherent.!'?

On the other hand, the traditional notion of viewing developing countries as under-
developed, overly dependent, and technologically weak is fast changing in current
times, primarily due to the astounding progress, continued involvement and con-
tribution of some developing countries in the international scene. This has led to
some developing countries assuming more responsibility on an equal footing with
many developed countries at the global level owing to the fact that they are seen to
have the capacity to adequately manage chemicals and waste issues. As a result, de-
veloping countries have ventured and diversified into the manufacture/production
of certain items previously considered ‘foreign’ and are further actively involved in
exporting the these items to other countries, both developing and developed. Some
countries with a small chemicals industry have become major suppliers of chemicals
(for instance, South Korea and China). In some countries, the chemicals industry
has grown to the extent of becoming a significant economic sector where it accounts
for 30% of manufacturing; by contrast to 10% in the United States and Western
Europe. Furthermore, the growth in trade volumes in developing markets has to
date increased more rapidly than in developed markets: this growth rate in exports
and imports of chemicals from and to developed countries represents a major chal-
lenge. This is because the assumptions by these countries that they have the capacity

12 Sachiko Kuwabara-Yamamoto, ‘International legal Regimes for the Environmentally Sound Management
of Hazardous Chemicals and Wate: A Pratitioner’s Perspective’, in Marko Berglund (ed.), International
Environmental Lawmaking and Diplomacy Review 2004, University of Joensuu — UNEP Course Series 1
(University of Joensuu, 2005), 89-101 at 90.
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adequately to manage chemicals and waste issues were premature and this has, in
turn, cost them dearly on the international scene and set their progress back by a
few years.

Developing countries have found themselves in situations whereby the goods that
they have produced or manufactured — sometimes for export — have caused harm
to human life or to the environment due to poor internal standards. For instance,
China’s people and institutions have often suffered from this problem.'"?

Judging from the above examples, the crux of the matter is that, presently, the capac-
ity of some ‘partly’ developed countries for sound management of chemicals is still
wanting, economic prosperity notwithstanding. Addressing this challenge will, how-
ever, be extremely problematic gauging from the fact that countries like China are
viewed by most other developing countries as having achieved developed status; and
the export of possibly contaminated products is apparently continuing unchecked.

3.10 Lack of proper or adequate legal systems to deal expressly with the
sound management of chemicals and wastes in developing countries

The regulatory framework (national statutory enactments and national case law)
governing the chemicals and wastes regimes in developing countries is inadequate;
and, where there is one, the laws are hardly effectively co-ordinated: they are duplica-
tive and competitive. Many of these countries do not have any regulatory framework
that coherently addresses management of chemicals and waste issues. The domestic
environmental legislation, regulations and procedures are weak to the point that
they cannot appositely address current environmental problems. In most developing
countries with a colonial history (especially in Africa), most of the existing chemi-
cals and waste regulations are outmoded, ineffectual remnants from the colonial
past. Most of the current laws in developing countries cannot adequately address
chemicals and waste issues for the reason that they are not environmental in nature;
and they lack a proactive or preventive dimension, which such systems are currently
recognized as requiring. These laws, at the time of enactment, were not aimed at
preventing harm but were used to clean up existing problems. These laws have to
date been overtaken by events and in some cases have been relegated to obsolescence.
They are, however, still in statute books as law.

Further, despite the existence of many health, labour, environmental and agricultural
laws and standards in developing countries, effective management of chemicals and
wastes issues have not been ensured. The laws reflect poor draftsmanship, include
numerous omissions of matters regarding pesticides that should have been specifically
provided for, lack clarity of language, and fail to express clear governmental policy

' Associated Press reports excerpted from the People Daily, 6 August 2007, at 20.
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objectives. Instead of the laws having the effect of ameliorating persistent chemicals
and waste problems, they often compound these problems.!!*

The laws further fail to balance two important, yet conflicting, societal goals; firstly,
satisfying the needs and interests of the public with regard to production, and, sec-
ondly, the consumption of certain products vis-a-vis good health and environmental
quality. The nexus between the two is sustainable development, which most govern-
ments do not employ or incorporate specifically within their legal frameworks.'"

In addition, as stated above, there are many uncoordinated laws on chemicals and
wastes. Instruments of coercion are many and hardly any offer incentives. In addi-
tion, their management is scattered and independent of each other: consider, for
instance, the areas of radiation; pesticides; wastes; health; factories; and labour. Fur-
thermore, lack of coordination between ministries makes it difficult to enforce laws.
Most of these laws overlap while others are inconsistent and contradict each other.
Most deal indirectly with the environment; and, as such, many areas of environmen-
tal conservation and management are not covered in these laws. There are also gaps
in the laws and inadequate provisions to address current environmental issues such
as hazardous waste management and agricultural and industrial chemicals. There
is, therefore, a need to develop specific and comprehensive sets of laws on chemical
management in most of the developing world.

Some developing countries are aware of the flaws in their laws but have not com-
menced any serious or tangible action toward creating a chemical and waste-friendly
legal regime; Lesotho being an example. Despite recognizing the failings in its legal
system the country has only this year prepared two bills to address problems in the
management of its chemicals and waste regimes.''® The reasons are diverse. For exam-
ple, Lesotho has not translated its political will into concrete actions due to diverse
implementation constraints; most significantly lack of financial resources, limited
institutional capacity and lack of environmental awareness.'"”

One crucial area is the lack of proper standards (as established by law) to address the
domestic chemicals and waste issues. For instance, national drugs standards should
be on a par with international standards. Standards have not been designed to ad-
dress the new and emerging issues in developing countries; for example, the issue of
influx of second hand imports into developing countries. In the past three decades,
in consequence of the technological boom among other apparent developments, it
has become increasingly evident that the chemicals and waste regimes are becoming
fairly complex, dynamic and exceedingly sensitive and volatile; and that managing
them in a sound manner requires a comprehensive and detailed legal framework in

114 IMFE, World Economic Outlook, supra note 25, at 10065.

5 Thid.

116 Makhiba Tjela, Report on Chemicals Legislation, supra note 55, at 34-35. The year in reference is 2004.
YW Ibid, at 5.
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place. On the international front, the global instruments on the sound management
of chemicals and waste are, arguably, superbly crafted to deal with these issues; and
are gradually updated as new issues emerge. By extension, the countries that are
signatories to these agreements or that have domesticated them into their local laws
are protected and governed by their binding provisions where the capacity to carry
out such obligations exists. The biggest challenge, however, for developing countries
has been keeping up with these new developments; especially in terms of updating
laws to absorb such changes and to report on their implementation as required under
obligations assumed.

Another important area which needs to be addressed as a matter of priority, with
regard to regulation, is the industrial sector. All industry sectors consume chemicals
and produce waste and, thus, they all make a contribution to the loadings of chemi-
cals and waste to the environment; largely through losses from industrial sites and
waste disposal practices, distribution of products and articles that eventually result
in the releases of chemicals to the environment, or the generation of by-products
in industrial and combustion processes at industrial sites.'"* However, within the
industrial sector, the chemicals industry is frequently regarded as a prime contribu-
tor. While it is among the most highly regulated in the developed world, concerns
remain that the release of intentionally and unintentionally produced chemicals
during manufacture, use, transportation or disposal of chemicals and related waste
may be causing damage to environmental organisms or humans. If this is the case for
a heavily regulated regime in the developed countries, how then might developing
countries intend to deal with a problem of such colossal magnitude with a failing or
piecemeal legal framework?

International chemicals and waste agreements usually provide that obligations as-
sumed by parties should be incorporated into national law. In dualist countries, it is
only after such domestication that the provisions of international treaties enjoy the
force of law municipally, and are not considered to be merely principles or guide-
lines. However, due to lack of capacity on several fronts, the legal systems coupled
with political will in many developing countries prove a challenge in this respect.
Furthermore, with regard to chemicals, the laws in developing countries rarely have
any provisions regarding the control mechanisms on importation, exportation (trans-
boundary movement, specifically), handling, distribution, use and disposal of the
chemicals. It is clear, therefore, that there are serious gaps.

Most developing countries do not have legal provision for chemical classification.
Classification of chemicals should be mandatory as it provides a basis for labelling
and packaging, the importance of which with respect to the management of chemi-
cals cannot be overemphasized as is also stressed by Agenda 21. A major hindrance,

118 UNED, International Activities Related to Chemicals. Overview of international agreements/instruments, or-
ganisations and programmes concerning chemicals management (UNEP 3rd ed., 2001), available at <http://
www.chem.unep.ch/irptc/Publications/intact01.pdf> (visited 19 September 2007).
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however, has been that there is no internationally uniform hazard classification or
any agreement on standard definitions or criteria for specific hazards.'"

3.11 The emergence of specific new challenges to sound management of
chemicals in developed and, ultimately, in developing countries

3.11.1 Introduction

Inevitably, challenges are increasing in the fields of chemicals and wastes: for example,
one might consider the roles of scientists, institutions, resources and of co-operation
with industry in the addressing of new factors like e-waste'” and new chemicals
and by-products. The key question is whether developing countries are prepared
to engage with those concerned, to prepare and debate national positions that will
enable them meaningfully to direct the agenda on such matters at the regional and
global levels.

On the international platform, developing countries might be equated to ‘invalids’
for the reason that they have special needs which require urgently addressing. As a re-
sult, they receive special attention with regard to provisions of a number of global in-
struments that deal with chemicals and waste issues. Developing countries sometimes
place their total reliance on these instruments to safeguard their interests; seeing these
instruments as their bastions in the tumultuous chemicals and wastes regimes, since
developing countries do not always have the ability to protect themselves. Regardless
of their noble intentions, international chemicals and wastes instruments have not
conclusively managed to address chemicals and waste problems in developing coun-
tries; largely for the reason that the challenges and problems faced by these countries
are of a special nature. The global agenda has not prioritized these challenges facing
developing countries (whose responsibility it is to move the agenda in that direction)
despite the fact that they have the potential to have impacts on economic growth
and sustainable development, as well as on human health and the environment and,
thereby, to affect global sustainable development generally.'?! Further, the challenge
is compounded by the fact that discussions on approaches to international chemicals
and waste management are mute due to the fact that the appropriate synergies have
not been generated between MEAs and chemicals and waste programs, even though
this is being seriously considered and addressed.'*

There are, however, certain instances when international instruments cannot appo-
sitely address certain challenges in the sound management of chemicals the world
over, including in the developed world. Every year, progress is made in addressing
globally recognized chemicals-related problems, owing to improved technologies and

19 UNEDP, Legislating Chemicals, supra note 24. See also Chapter 19 of Agenda 21, which puts much emphasis
on action by 2000.

120 Refer to section 3.11.2 below.

12! Buccini, Global Pursuit, supra note 22, at XI.

122 See UNEP Governing Council Decision 24/4 and Kaniaru, ‘United Nations Activities’, supra note 62.
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novel production methods where newer chemicals are created whose adverse effects
are yet unknown.'?® Where lacunae exist in international instruments all parties, both
developed and developing, are affected. The situation temporarily turns into an ‘every
man for himself” scenario; and, as a result, developing countries are left stranded with
no solution in sight for their problems. They have no choice but to take a back seat,
whilst developed countries strive to find global solutions to the problems.

Additionally, new issues appear as scientists continue to improve their abilities to
detect increasingly smaller amounts of environmental contaminants; and to identify
more sensitive toxicological endpoints of chemicals.'* Currently, concern is rife that
population level effects may be occurring in present or future generations of wildlife
and/or humans due to widespread environmental contamination by chemicals; es-
pecially those chemicals that are persistent, toxic and bioaccumulative.'

In developing countries, as elsewhere, land and water are a finite resource. Tradition-
ally, they were at least tacitly believed to be inexhaustible; clearly this is no longer
true in any sense at all. The problem is worsened by constantly growing population
levels and (unplanned) urban sprawl. The problem of managing waste escalates to
new heights in such instances, owing to the fact that most developing countries de-
pend heavily on water or land to dispose of their waste. With few rivers and densely
populated lands, waste disposal has become a nightmare. It has been a silent and
ancient tradition the world over to build most habitats, and consequently urban
centres, close to water sources such as rivers, lakes, oceans and seas. However, this
becomes a major problem where such resources are overwhelmed to the point that
they are poisoned and cannot sustain human life. This challenge is currently facing
most developing countries amidst other pressing issues, for instance their incapaci-
ties. The telltale signs of this are that they now do not know where to take their waste.
Large dumping sites outside urban cities have become ubiquitous; and the drying up
of water sources, preceded by the falling of water levels, is now happening all over
the territories of these countries.

3.11.2 Managing electronic waste (e-waste)

In all countries around the world, especially in developing ones, there is the grow-
ing challenge of managing electronic waste — commonly referred to as ‘e-waste’. The
concept denotes the broad and growing range of electronic devices produced, mainly
in the last two decades, as inevitable by-products of the information or ‘high-tech’
revolution. E-waste ranges from televisions, to cell phones, computer equipment
and video games. E-waste has been stated to be the fastest growing waste stream in

12 There are tens of thousands of chemicals in commercial use at any time and this mix is constantly chang-
ing as older chemicals are withdrawn from use while new ones are introduced to commerce at the rate
of a few hundred per year. As a consequence of the global production, distribution, transformation and
formulation of this large number of chemicals, there are currently hundreds of thousands of products,
articles and formulations in the marketplace. Buccini, Global Pursuit, supra note 22, at XV.

124 Tbhid. at XVI.

125 Ibid. at 65.
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the industrialized world, produced by the world’s largest growing manufacturing
industry: electronics. The same trend is swiftly emerging in the developing world,
which is fascinated by the gadgets. In 2006, the 8th COP of the Basel Convention
adopted a Ministerial Declaration and Action Plan on this matter.'*® Since that time,
this matter has become ever more urgent. The key question is whether the critical
mobile companies, for instance, are prepared to engage with government to find and
implement solutions.

Due to a lack of consumer education and awareness, most people are indifferent to
what happens to their old electronic appliances once these become obsolete, or to
how they should best discard them in the first place; hence, they simply store them
or discard them in an inappropriate way. If current conditions persist, this electronic
waste stream will more than likely flow in the direction of landfills, incinerators, or
overseas exports; with developing countries often being the ultimate recipients of
such wastes.'”

While electronic equipment is known to contain numerous toxic substances, such
equipment is not designed in ways that will ensure proper management. Open dump-
sites, landfills, incinerators, and even most modern recycling plants are not secure
solutions to managing e-waste.'” Dumping e-waste into landfills and open dumps
is an ineflicient and dangerous method of management; as these disposal methods
significantly contribute to rising problems with land, water, and air contamination.
Even the best ‘state of the art’ landfill in developed countries is not completely secure;
often allowing certain amounts of chemical and heavy metal leaching to occur. Elec-
tronic discards may contribute to about 70% of the heavy metals (primarily mercury
and cadmium) found in landfills. These and other hazardous substances can severely
contaminate not only surface water run-off but also groundwater and, consequently,
filter into public water supplies and into the food chain. Beyond problems of leach-
ing in landfills, the vaporization of metallic mercury and dimethylene mercury is also
of great concern. Furthermore, uncontrolled fires may arise in landfills, releasing ex-
tremely toxic dioxins and furans (dioxin-like compounds) into the atmosphere.'?

Many, if not most, efforts to divert e-waste away from landfills and incinerators
result in hazardous dismantling, shredding, burning, exporting, and other unsafe, ir-
responsible disposal methods. Due to unchecked market forces and scarce economic
incentives to do otherwise, the vast majority of e-waste — a shocking 80% — that
is supposedly recycled might actually be shipped overseas to developing countries.

126 Nairobi Declaration on the Environmentally Sound Management of Electrical and Electronic Waste,
Nairobi, 1 December 2006, Un Doc. UNEP/CHW.8/16, Annex IV (2006).

127 Jim Puckett, 7he Digital Dump, supra note 65, at 7; and S. Schwarzer, A. De Bono, G. Giuliani, S. Kluser
and P. Peduzzi, E-waste, the Hidden Side of IT Equipment’s Manufacturing and Use, UNEP Environment
Alert Bulletin (UNEP, 2005), available at <http://www.grid.unep.ch/product/publication/download/
ew_ewaste.en.pdf> (visited 19 September 2007), at 2.

128 Puckett, 7he Digital Dump, supra note 65, at 3.

129 Ibid,
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Developed countries have made convenient use of the word ‘recycling’ to justify the
free trading of hazardous wastes to the developing countries of Asia; where labour is
cheap, and health and environmental restrictions are believed to be relatively lax.'*

Within developing countries, where ‘recycling’ takes place, unprotected workers —
many of them poor women and children — spend long days dismantling equipment;
generally with the help of low-tech’ tools such as hammers, chisels, screwdrivers, and
even their bare hands. Often, inadequate or no protective gear or appropriate tools
for the job are provided. Hazardous recycling operations, such as toner sweeping,
open burning, Cathode Ray Oscilloscope cracking and dumping, and acid stripping
of micro-chips, all have the potential to expose workers to deadly pollutants like
chlorinated dioxins and furans that contaminate their bodies and environments.""

Local drinking water has sometimes deteriorated to the point that supplies are ex-
tremely limited. In some developing countries, water samples conducted near river-
banks that had been used to break down and burn circuit boards, revealed levels of
lead 190-221 times higher than the drinking water standard set by the World Health
Organization; while samples from the sediment displayed levels of lead and other
heavy metals, like barium and chromium, hundreds of times higher than United
States and European environmental standards for acceptable risk.'*?

While some governments in developing countries are developing environmental
guidelines for dealing with the preceding information technology revolution; major
developed countries like the US continue to lag behind and even to regress. Beyond
refusing to sign the Basel Convention, which aims to curb the unwarranted effects
of free trade in toxic waste; both the US government and American manufacturers
have made numerous efforts to challenge recent European Union initiatives under
the framework of the World Trade Organization (WTO). The present author submits
that the US should consider adhering to the Basel Convention; and should adopt
policies of corporate responsibility to ensure that toxic wastes from the country are
not dumped in developing countries and their jurisdictions, where there are neither
the resources nor the skills to manage them.'?

The system through which the e-waste problem thrives requires a systemic solution
that will work in the best interests of all stakeholders, and not just the interests of
those at certain locations in the network. Manufacturers must take initial respon-
sibility for creating this whole-systems approach, potentially thereby discovering
new ways to profit from re-manufacturing. From producers to governments to aver-
age consumers, stakeholders in the e-waste crisis must together recognize both the

130 Tbid.

131 Schwarzer et al., E-waste, the Hidden Side, supra note 128, at 4.
132 Ibid.

13 Jim Puckett, 7he Digital Dump, supra note 65, at 3,4, and 41.

182



DonNaLp KaN1arRU

environmental and the economic value of sustainability in the present ‘info-tech’
revolution.

3.11.3 The need for further environmental action on mercury'**

Recent scientific data confirms the long-range impacts of mercury emissions and the
harmful effects of even low-dose exposure to human health.'** Due to the persistence
of elemental mercury in land, water and air, its negative effects for human health,
and the international effects of the mercury cycle, coordinated international action
to address mercury pollution is necessary.'*

International attention to mercury has risen following scientific research indicating
the toxicity of mercury and the international scale of deposition. However, cur-
rent strategies do not yield significant changes in the global supply and demand
of mercury. Given the nature, sources and deposition of mercury, there appears to
be widespread belief that any attempt less than an international agreement will be
largely unsuccessful in addressing mercury pollution.'” The nature of such an inter-
national agreement is not yet determined: whether this should be a protocol to an
existing treaty, a new instrument altogether, or whether a soft law instrument should
be created.

Scientific inquiry explores only current anthropogenic releases of mercury. Similarly,
political strategies are constrained by the limitations of scientific knowledge. Re-
sponses by technological and legal institutions are designed either to control mercury
use and emissions, or to prevent use.'*® Discussions during the Strategic Approach
to International Chemicals Management'” regarding mercury have failed to address
human risks through the review of relevant studies and have not considered the need
for further action. The way forward probably lies in taking immediate action to re-
duce risks to humans and to the environment at the global scale; and in reviewing
scientific information on long-range environmental transport of mercury.'

Hard scientific evidence does indicate that the effects of mercury are almost cer-
tainly global in nature. The most comprehensive study to date, the Global Mer-
cury Assessment,"" concludes that regional and national actions are inadequate, and
that this is especially so in developing countries. Acknowledging a lack of complete
information or consensus, the Assessment states that the nature of adverse affects

134 The issue of mercury is discussed elsewhere in the present Review, and thus the question is treated only
very briefly here.

13 Noelle Eckley Selin, ‘Mercury Rising’, 47 Environment (2005), 22-35 at 24.

1% See Kaniaru, ‘United Nations Activities’, supra note 62.

Y7 Thid.

138 Selin, ‘Mercury Rising’, supra note 136, at 24.

13 Kaniaru, ‘United Nations Activities’, supra note 62.

140 Thid. at 308.

141 UNEP Chemicals/IOMC, Global Mercury Assessment (2002), available at <http://www.chem.unep.
ch/MERCURY/Report/Final%20report/final-assessment-report-25n0v02.pdf> (visited 31 December
2007).
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to humans demands international attention. While national actions, mostly in
developed countries, lead to slight reductions in the global pool; it is coordinated
international commitments that are needed to address the issue globally.

4  Conclusion

The above challenges need to be urgently addressed in the global context, due to the
incapacities of developing countries to help themselves. In addition, these challenges
have impeded the economic growth of developing countries. The global agenda has
not prioritized these challenges facing developing countries; despite the fact that
they have the potential for serious negative impacts on economic growth and devel-
opment, human health and the environment and, thereby, to affect global sustain-
able development. Discussions on approaches to international chemicals and waste
management are moot; due to the fact that the appropriate synergies, though under
review, have not been positively generated between MEAs and chemicals and wastes
programs.

There needs to be a concerted international effort to address the interface between
developed and developing countries. The global platform provides the best ground
on which fundamental differences can be ironed out in order for this interface to
be improved. Rather than downplay the interface, as is currently the case, it should
be promoted in order to lend value to developing countries. It is this interface that
should facilitate and enable developing countries to implement at the national level,
with comparatively little effort, decisions adopted at the international level; in order
to address municipal problems and, ultimately, to contribute to global sustainable
development.

As regards harmony amongst stakeholders in handling chemicals and waste issues,
the ministries in charge of chemicals or wastes issues (the Ministries of Environment
in most cases) in developing countries should take the following steps to ensure that
financial and resource mobilization are assured:

(i) Make efforts to harmonize, where possible and practical, potentially compet-
ing submissions to providers of funding; and to assess the current level of aware-
ness, regarding chemicals and waste issues among key decision-makers, including
relevant political figures such as ministers, senior policy advisors and influential
figures outside governments.

(ii) Establish the facilitation of regular lines of communication with representa-
tives of other ministries to enhance the cooperation of other agencies and minis-
tries that might not initially be engaged on chemicals and waste issues.

'42 Kaniaru, ‘United Nations Activities’, supra note 62, at 309-310.
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(iii) Ensure that internal decision-makers (e.g. ministers, central decision-making
authorities, and other key officials) are briefed on domestic chemicals or waste
related activities on a regular basis, and are invited to attend chemicals or waste
related meetings, events, field visits etc.

With regard to legislative action and reform, using Kenya or Uganda as examples,
there are in each country comprehensive environmental laws dealing with a number
of environmental components;'*® with detailed waste and chemical standards pro-
vided for in subsidiary legislation (waste management regulations). Governments,
in line with the provisions of Rio Principle 10, should conduct public awareness
campaigns in order to demystify chemicals and waste issues and sensitize the masses
on the handling or use of chemicals. With regard to managing e-waste, both the
developed and the developing countries have the responsibility to change the way
work. Within the ozone regime they actually do so. Climate change threatens all,
and chemicals and waste are going in the same direction.

As concerns poverty, governments in developing countries should ensure that they
strike a balance between management of the chemicals and wastes problems caused
by poverty, and tackling poverty itself. Neither should be given priority over the
other. While poverty eradication schemes are in progress, chemicals and waste man-
agement schemes should also be in progress. If one proceeds without the other, then
there will be no possibility of sustainable development.

Opver the past years significant progress has been made by many countries to strength-
en their chemicals management schemes. Many countries, mostly developed but also
some developing, have, for example, already prepared National Chemicals Manage-
ment Profiles, developed national co-ordinating platforms for chemicals manage-
ment, prepared National Implementation Plans for the Stockholm Convention,
and developed Integrated National Programmes for Sound Chemicals Management.
SAICM provides valuable opportunities for developing countries to build upon these
activities and develop a long-term strategic approach at the national level towards
reaching the WSSD 2020 goal for sound chemicals management.'* Such a strate-
gic approach for national management of chemicals would need, as called for by
SAICM, action by government and non-governmental stakeholders (including the
business sector and non-governmental organizations), as well as between two or more
players involved in chemicals management.'® Developing countries should, thus,
strive to conform to these prerequisites of the SAICM to enable sound chemicals
management. To guarantee success in this effort, however, government ministries

1 For Kenya, the Environmental Management and Coordination Act No. 8 of 1999, more specifically Legal
Notice 121 of 2006 on Waste Management; and for Uganda, the National Environmental Act, Chapter
153 of the Laws of Uganda, S.1.No. 52/1999, among others.

144 Plan of Implementation of the World Summit on Sustainable Development, A/CONE199/20 (2002)
para. 23.

S Developing a Capacity Assessment, supra note 57, at 1-2.
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and agencies should work together with stakeholder groups, such as industry, labour

organizations, environmental and health NGOs, and researchers and academics,

which have interests and stakes in chemicals management and SAICM implemen-
{1y 146

tation.

Reliance on the current decentralized framework delays curbing the problem of
mercury use and emissions. SAICM offers an effective strategy for utilizing a multi-
sector approach to reducing the risks of mercury. In the interim, SAICM will lay the
groundwork for establishing an international agreement by encouraging research and
assisting in technology transfer and capacity-building.

To address global mercury problems successfully at the international level, a global
international agreement will be necessary. Though an international agreement did
not result from the recent UNEP Governing Council meeting, the establishment of
an ad hoc open-ended working group is promising.

Mercury is persistent, global in use and effect, and is harmful to human health —
both directly and indirectly. A strong scientific consensus and the creation of new
cost-effective technologies (for instance the use of aerogel in absorption of excess
mercury from water sources) suggest that mercury should be the next candidate for
international environmental control. Two international actions, the SAICM, and the
UNEP Governing Council, indicate the rising ascendance of mercury as a critical
issue in the international sphere.

In conclusion, each developing country has abundant responsibilities to initiate ac-
tions to develop structures and establish management strategies that will ultimately
ensure the safety, health and well-being of their peoples and environments. Other-
wise, the well-being, indeed the very survival, of humanity will almost certainly be
compromised. To avoid such catastrophe, the management of chemicals and wastes
is an extremely urgent matter; and one which must be handled consciously as a
North—South issue of global concern, no less so than are issues of climate change
and ozone control.

14 Jbid.
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TRADE IN CHEMICALS AND THE

PROTECTION OF THE ENVIRONMENT IN
CARICOM

Arielle Delprado’

1 Introduction

The Revised Treaty of Chaguaramas (hereafter referred to as the Revised Treaty)
establishes the Caribbean Community (CARICOM)? including the Single Market
and Economy.® There are fifteen Member States.* The CARICOM Single Market
and Economy is intended to benefit the people of the Caribbean Region by provid-
ing more and better opportunities to produce and sell goods and services and to
attract investments. It will create one large market among the participating states.
Trade liberalization is, of itself, neither necessarily good nor bad for the environment.
Its effects on the environment in fact depend on the extent to which environment
and trade goals can be made complementary and mutually supportive. It has been
suggested that environmental law increasingly dictates how countries shall structure
their economies and trade law increasingly defines how countries should structure

' Research Officer, CARICOM Legislative Drafting Facility. Meester in de Rechten, Anton de Kom Uni-
versiteit, Suriname. The views expressed here are the author’s and do not necessarily express the views of
the CARICOM Secretariat.

2 CARICOM is an organization founded by the Treaty of Chaguaramas (Trinidad and Tobago 1973, revised

in 2001) and originally included Antigua and Barbuda, Bahamas, Barbados, Belize, Dominica, Grenada,

Guyana, Jamaica, Montserrat, St Kitts and Nevis, Saint Lucia, St Vincent and the Grenadines and Trini-

dad and Tobago. Anguilla, Bermuda, the British Virgin Islands, the Cayman Islands and the Turks and

Caicos Islands were associated members. Its purpose was to promote economic integration and develop-

ment, especially in less developed areas of the region. See also Caricom at <http://www.caricom.org> and

Caricom Single Market and Economy at <http://www.csmett.com> (visited 30 December 2007).

The Revised Treaty was signed by the heads of government of the Caribbean Community on 5 July 2001

at their Twenty-Second Meeting of the Conference in Nassau, the Bahamas. The text is available at <http://

www.caricom.org/jsp/community/revised_treaty-text.pdf> (visited 30 December 2007).

4 Current CARICOM Member States are: Antigua and Barbuda, The Bahamas, Barbados, Belize, Domi-
nica, Grenada, Guyana, Jamaica, Montserrat, St. Kitts and Nevis, Saint Lucia, St. Vincent and the
Grenadines, Suriname, Trinidad and Tobago and Haiti.
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their domestic laws and policies in areas such as environmental protection; and that
it is therefore ‘inevitable that the two systems of law and policy will interact’.’

It has also been suggested, by Mostafa Tolba, Former Executive Director of the
United Nations Environment Programme (UNEP), that ‘the global community has
been for some time debating the linkages between trade and environment;” and that
‘[i]t has come to the conclusion that integrating environmental considerations into
the trading system is a prerequisite for sustainable development.’

In most Caribbean Countries, the agricultural industry is the largest and most im-
portant. According to Michelle Ann Williams, the heavy dependence on agriculture
has resulted in increased agro-chemical use. Consequently, the pollution of land, air
and water has increased significantly.’”

Certain provisions of the Revised Treaty, which is essentially a treaty on trade liberali-
zation, address the protection of the environment or management of certain elements
of the environment. Article 51(2)(g) requires that the Community industrial policy
should aim at enhanced industrial production on an environmentally sustainable
basis. Article 55 addresses sustainable tourism development. Article 56(1) requires
that Community agricultural policy should aim at the fundamental transformation
of the agricultural sector towards market oriented, internationally competitive and
environmentally sound production of agricultural products. Article 58 requires the
Community to adopt measures for (a) the effective management of the soil, air and
all water resources, the exclusive economic zone and all other maritime areas under
the national jurisdiction of the Member States; and (b) the conservation of biological
diversity and the sustainable use of biological resources, especially those of important
and traditional value. Article 60 addresses sustainable fisheries management and
development, and Article 61 captures the management and development of forests.
Article 64(6) stipulates that the Council for Trade and Economic Development

> UNEP and IISD, Environment and Trade: A Handbook (2nd ed. 2005) at 53, available at <http://www.
unep.ch/etb/areas/pdf/envirotrade_handbook_2005.pdf> (visited 12 December 2007).

¢ Jhid.

7 Michelle-Ann Williams, Background on the Management of Obsolete Pesticide Stockpiles in the Caribbean
(Organization of American States, 2007). The Organization of American States (OAS) brings together
the nations of the Western Hemisphere to strengthen cooperation on democratic values, defend common
interests and debate the major issues facing the region and the world. The OAS is the region’s princi-
pal multilateral forum for strengthening democracy, promoting human rights, and confronting shared
problems such as poverty, terrorism, illegal drugs and corruption. It plays a leading role in carrying out
mandates established by the hemisphere’s leaders through the Summits of the Americas. It is made up
of 35 member states. The government of Cuba, a member state, has been suspended from participation
since 1962. All CARICOM Member States, with the exception of Montserrat (an overseas depend-
ency of Great Britain) are members of the OAS. The Division of Sustainable Development of the OAS
has focused on assisting Caribbean States in anticipating and/or mitigating real or potential threats to
their social, economic and environmental security such as: natural hazards; energy price shocks: food
scarcity, land degradation, chemical contamination, loss of biodiversity and water scarcity. See <http://
www.oas.org/dsd/Caribbean/BACKGROUND%200N%20THE%20MANAGEMENT %200F%20
OBSOLETE%20PESTICIDE%20STOCKPILES%20IN%20THE%20CARIBBEAN. pdf> (visited 12
December 2007).
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(COTED), which is the Council consisting of Ministers designated by the Member
States, shall co-operate with the Member States and competent organizations to
devise means of protecting, developing and commercializing local knowledge about
the value and use of the Region’s biodiversity for the benefit of their populations,
especially their indigenous people.

In the present paper, the trade in chemicals in relation to some of the environment-
related provisions of the Revised Treaty will be discussed against the background of
the rules of the World Trade Organization (WTO). CARICOM Member States are
parties to the WTO and should implement its rules. Challenges for the CARICOM
in this context will be extracted. It is not the intention to discuss the specific WTO
agreements such as the Agreement on Technical Barriers to Trade and the Agreement
on the Application of Sanitary and Phytosanitary Measures.

2 The Preamble and other provisions of the Revised Treaty

In general, the preamble is important for the understanding of a legal instrument
as an interpretive guide; although it is not actually a part of the instrument.® The
preamble of the Revised Treaty does not explicitly refer to the relationship between
trade and environment and especially not as is the case of the preamble of the WTO
Agreement’ to the term sustainable development.'® However, Article 58(2) of the
Revised Treaty on natural resource management refers to the conservation of biologi-
cal diversity and the sustainable use of biological resources of the Member States,
especially those of important medicinal and traditional value. The reference to sus-
tainable use of biological resources might include the reference to the term sustain-

8 The preamble of an MEA usually sets out a history of issues and related documents. It often reflects dif-
ferences of views that remain unresolved, and provide clues about areas that some Parties may promote
for further negotiation. When the treaty text leaves ambiguity about rights and obligations of the Parties,
the preamble serves as part of the interpretive context by helping to indicate the object and purpose of the
treaty, and it may thereby assist in resolving such ambiguity. A preamble may also reflect the history of the
instrument and the reasons why it has been entered into the international community. A preamble may,
therefore, become the repository for a wide range of ideas, some of them conflicting. In such a case, its
interpretive value may be somewhat lessened. See Cam Carruthers, Multilateral Environmental Agreement
Negotiator's Handbook, UNEP Course Series 3 (University of Joensuu, 2006) at 2.4.1.

?  The Marrakech Agreement established the WTO on 1 January 1995. The WTO was born out of negotia-
tions and everything that the WTO does is the result of negotiations. The WTO has no specific agreement
dealing with the environment. At the end of the Uruguay Round (1986-1994), trade ministers from the
participating countries decided to begin a comprehensive work program on trade and environment in
the WTO. They created the Trade and Environment Committee. On the initiative of the Committee the
objective of sustainable development and environmental protection were inserted in the preamble to the
Marrakech Agreement. The decision to establish the CARICOM Single Market and Economy in order
to deepen the integration movement and to better respond to the challenges and opportunities presented
by globalization was taken in 1989, at Grand Anse, Grenada.

1" The 1992 Rio Conference on Environment and Development aimed to emphasize the significance of
implementing environmental concerns into activities related to economic development. As such, every
provision of the Rio Declaration (UN Declaration on Environment and Development, Rio de Janeiro,
14 June 1992, A/CONE.151/5/Rev.1 (1992), 31 International Legal Materials (1992) 876) considers the

concept of sustainable development.
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able development. The present writer submits that this is not the case, however, since
sustainable development with regard to the environment is not restricted only to
biological resources; the term ‘environment’ being used in a broader context."

Article 15(2)(h) of the Revised Treaty specifically refers to the term sustainable de-
velopment. The Article determines that the COTED shall promote and develop
policies for the protection of and preservation of the environment and for sustainable
development. In addition, the whole of Article 65 is concerned with environmental
protection.'? It is interestingly stipulated, among other things, that the COTED, in
performing its functions under the Revised Treaty, shall ensure a balance between
the requirements of industrial development and the protection and preservation of
the environment."

At the initiative of Barbados, the United Nations held a conference on Environment
and Development in 1994, which called for attention to be paid to addressing the
vulnerabilities of Small Island Developing States (SIDS) and the promotion of their
sustainable development. A specific work program, the Barbados Plan of Action
(BPOA)," was adopted which recognized the special environmental security and

1 See also Alexander Kiss, Introduction to International Environmental Law (UNITAR, 2005) at 1.
"2 Article 65 provides that:
1. The policies of the Community shall be implemented in a manner that ensures the prudent and ra-
tional management of the resources of the Member States. In particular, the Community shall promote
measures to sure:
(a) the preservation, protection and improvement of the quality of the environmeng;
(b) the protection of the life and health of humans, animals and plants; and
(c) the adoption of initiatives at the Community level to address regional environmental problems.
2. In formulating measures in relation to the environment, the Community shall take account of:
(a) available and accessible scientific and technical data;
(b) environmental conditions in the Member States;
(c) the potential costs and benefits of action or inaction;
(d) the economic and social development of the Community as a whole and the balanced development
of the Member States;
(e) the precautionary principle and those principles relating to preventive action, rectification of environ-
mental damage at source and the principle that the polluter pays; and
(f) the need to protect the Region from the harmful effects of hazardous materials transported, generated,
disposed of or shipped through or within the Community.
B Art. 65(3).
Global Conference on Sustainable Development of Small Island Developing States, Bridgetown, Barba-
dos, 25 April — 6 May 1994. The Conference translated Agenda 21. Chapter II of the Barbados Plan of
Action provides a list of states that attended the Conference.
Barbados Programme of Action for the Sustainable Development of Small Island Developing States,
available at <http://www.unohrlls.org/UserFiles/File/SIDS%20documents/Barbados.pdf> (visited 30 De-
cember 2007). See also Edwin Laurent, ‘Understanding International Trade: A CARICOM Perspective’,
The Integrationist (2007).
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development requirements for SIDS.'* A UN Summit held in Mauritius in 2005
adopted a strategy for the further implementation of the BPOA."

3  The Revised Treaty and trade
3.1 The Revised Treaty and WTO principles

According to Glyne Leon Harper, the roots of the pollution problems date back to
more than two hundred years ago when, for the most part, people were not aware
of the negative environmental impacts that unmanaged or poorly managed waste
disposal could cause. In addition, there were fewer chemicals being used at home, in
industry, and in agriculture. Subsequently, there was a demand by a growing popu-
lace for products that were useful but which, by their nature, were also associated
with toxicity."®

The trade in goods and services is subjected to the WTO rules. The WTO rules are
based on the principle of non-discrimination, which is divided into three rules: (i)
the most favoured-nation clause; (ii) reciprocity; and (iii) the national treatment
principle. In addition, there is the principle that customs dismantling must allow for
the reduction of custom tariffs and the principle that the elimination of quantitative
restrictions shall free trade by avoiding restrictions to imports and exports.”” These
rules apply to all WTO trading partners. However, Article XXIV(4) of 1994 GATT
exempts regional integration movements (free trade areas) and custom unions of the
application of the principle of most favoured national treatment. The application
of this principle would not allow Member states to be Parties to regional economic
agreements.”’

¢ In 2006, the Secretariat strengthened its collaboration with the Trinidad and Tobago-based United Na-
tions Economic Commission for Latin America and the Caribbean (UNECLAC) Sub-Regional Head-
quarters, in facilitating the work of a Regional Coordinating Mechanism (RCM) for the implementation
of the Barbados Programme of Action for Small Island Developing States. The RCM was conceptualized
as a mechanism to coordinate the implementation of sustainable development initiatives in the Region in
order to maximize scarce human and financial resources and to avoid duplication of activities. The Core
Group presented its Report to the Twenty-First Session of the UNECLAC/Caribbean Development and
Cooperation Committee (CDCC), which was held in Port-of Spain on 16-17 January 2006. In order to
ensure the widest possible representation and participation of Caribbean Small Island Developing States
in the RCM, it was decided that the UNECLAC Sub-Regional Headquarters should, in the first instance,
host the RCM. Annual report of the Secretary General of the CARICOM Secretariat (2006) at 17.
Mauritius Strategy for Implementation of the Programme of Action for the Sustainable Development of
Small Island Developing States, available at <http://www.sidsnet.org/docshare/other/20050622163242_
English.pdf> (visited 30 December 2007).

Glyne Leon Harper, “Transboundary Hazardous Waste: Its Environmental Effects and Remedies, 3 Carib-
bean Law Review (1993) 226-256.

1 See generally, for example, Agnés Michelot, Environment and Trade (UNITAR, 2007).

For additional reading on the principle, see generally Fiona MacMillan, 7he WTO and the Environment
(Sweet & Maxwell, 2001) and Jochem Wiers, Trade and the Environment in the EC and the WTO. A legal
Analysis (Europa Law Publishing, 2003).
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Articles 7 and 8 of the Revised Treaty refer to the WTO principle of non-discrim-
ination. Article 7 prescribes that within the scope of application of the Treaty, any
discrimination on grounds of nationality only shall be prohibited. Article 8 addresses
the most favoured nation treatment which principle will not be further discussed in
the present paper since its rules do not apply to regional trade agreements.

The WTO principle of national treatment is thus reflected in Article 7 of the Re-
vised Treaty. The principle requires that the products of other countries are to be
treated no less favourably than like products manufactured in the importing country.
This principle ensures that products made abroad are given the same opportunities
as domestic products when it comes to competing in domestic markets. The ‘like
products test’ is important from an environmental perspective. The question arises
of what ought to happen should one chemical product, for example, be produced
in a CARICOM Member State in a way that emits ozone-depleting substances; and
that same chemical product be produced in another CARICOM Member State in a
way that is less- or non-polluting? If these products are considered as ‘like products,
then environmental regulators will not be able to give preference to the less environ-
mentally damaging product over the other.

The use of inferior quality plastic bottles for containing chemicals could, for exam-
ple, also cause damage to the environment. Guyana experienced major flooding in
January—February 2005. It was apparent that the disposal of plastic containers in the
drainage system had contributed partly to the disaster. In this regard, the question has
arisen of whether a container made of vegetable fibre material ought to be considered
to be similar to a plastic container.”!

The WTO’s Appellate Body has stated that the final determination of likeness re-
quires an overall assessment based on a range of relevant criteria and related facts. In
at least one case (EC-Asbestos?), this range has included the risks a product poses to
human health or the environment.?

3.2 The establishment of CROSQ

The duty to prevent environmental harm occurring through, for example, the use
of chemicals implies the application of measures to avoid harm and to reduce or
eliminate the risk of harm. Standards are prescriptive norms that govern products or
processes or set actual limits on the amounts of pollutants or emissions produced.
Product standards are used for items that are created or manufactured for distribu-
tion. Product standards may regulate: the physical or chemical composition of items;

2! For a similar situation regarding a food container made of vegetable fibre material, see <http://www.

freepatentsonline.com/20060255042.html> (visited 14 December 2007).

22 EC-Measures Affecting Asbestos and Asbestos Containing Products (EC-Asbestos), WTO Panel reports
WT/DS135/R (2000).

» UNEP and IISD, ‘Environment and Trade’, supra note 5, at 36.
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the technical performance of products; and the handling, presentation and packaging
of products, particularly those which are toxic.*

In the Caribbean Region, the CARICOM Regional Organisation for Standards and
Quality (CROSQ) was established in 2003 as an intergovernmental organization by
a Caribbean Common Market Community treaty.”> The CROSQ is now the regional
centre for promoting efficiency and competitive production in trade and services,
through the process of standardization and the verification of quality.

The CROSQ is mandated to represent the interest of the region in international and
hemispheric standards work, to promote the harmonization of metrology systems
and standards, and to increase the pace of standards development in the region, as
it facilitates the resolution of CARICOM trade disputes where standards are in-
volved.? In this context, CROSQ should develop standards in relation, for example,
to production processes and product use; taking environmental requirements into
account.

3.3 The principle of common but differentiated responsibility*

Another item that should be discussed in this context is the principle of common but
differentiated responsibility which is to be found in the Rio Declaration, adopted at
the United Nations Conference on Environment and Development (UNCED) in
1992.%8 Principle 7 of the Rio Declaration reads as follows:

States shall cooperate in a spirit of global partnership to conserve, protect and
restore the health and integrity of the Earth’s ecosystem. In view of the different
contributions to global environmental degradation, States have common but
differentiated responsibilities. The developed countries acknowledge the respon-
sibility that they bear in the international pursuit to sustainable development in
view of the pressures their societies place on the global environment and of the
technologies and financial resources they command.

The Revised Treaty specifies certain CARICOM Member States as being more de-
veloped countries and others as being less developed countries.” The question arises

" Dinah Shelton, ‘Techniques and Procedures in International Environmental Law’ (UNITAR 2nd ed., 2006),
at 9-13.

> Agreement establishing the CARICOM Regional Organisation for Standards and Quality, Belize City,

4 February 2002, <http://www.crosq.org> (visited 13 December 2007).

See <http://www.crosq.org/> (visited 13 December 2007).

For a discussion of this principle, see Tuula Kolari “The Principle of Common but Differentiated Respon-

sibility in Multilateral Environmental Agreements’ in Part I of the present Review.

The Rio Declaration is a set of 27 principles covering environmental protection and responsible develop-

ment. These legally non-binding principles define the rights of people to development and their responsi-

bilities to safeguard the common environment. See <http://www.un.org/geninfo/bp/enviro.html> (visited

13 December 2007).

2 See Article 4.
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whether, in the case of environmental problems caused by, for example, the use, dis-
posal, handling, and packaging of chemicals within CARICOM, Principle 7 should
be applied to differentiate between the responsibility of the more developed countries
and that of the less developed countries; with the degree of this differentiation being
according to the scope of the contribution to the problem, and the resources com-
manded to redress the impacts. Article 49 of the Revised Treaty on special provisions
for the less developed countries takes the special needs and circumstances of the less
developed countries into account when removing restrictions on the exercise of the

rights mentioned in paragraph 1 of Article 30 of the Revised Treaty.*
3.4 The State Sovereignty principle and the principle of co-operation

Another dilemma which should be discussed in this context — and which might
complicate the application of the common but differentiated responsibility prin-
ciple within CARICOM - is the principle of state sovereignty. State sovereignty is
one of the oldest principles of general international law. Its meaning is that a State
has exclusive jurisdiction on matters within its territory. State territory includes not
only land but also inland waters within the boundary of the State, whether these are
surface waters — rivers, estuaries and lakes — or subsurface waters, i.e. underground
aquifiers, and the atmosphere above its territory and its territorial waters, but the
upper limit is not determined with precision.’’

Within the CARICOM, trade in chemicals may raise serious problems for the appli-
cation of state sovereignty since the environment does not recognize human-drawn
frontiers. Chemicals which are not destroyed naturally or by humans will eventually
reach the environment. Once in the environment chemicals, especially toxic sub-
stances such as mercury, may be transported globally and partitioned into biologi-
cal media. This results in essentially the entire world population being potentially
exposed to trace levels of chemicals contamination.®”

The Caribbean Community is presented as a unitary personality to the world, but as
an association of sovereign States to its Member States and stakeholders. According
to Brewster et al., the Revised Treaty aims to establish the CSME (Caribbean Single
Market and Economy) within a framework and under procedures in which there is
no commitment to any form of a Caribbean union.* The modalities through which

3 The rights mentioned in the paragraph are the right of establishment, the right to provide services and
the right to move capital in the Community.

Kiss, Introduction to International Environmental Law, supra note 11, at 70-72.

Harper, “Transboundary Hazardous Waste’, supra note 18.

Havelock Brewster, Tom Dolan and Taimoon Stewart, Implementation of the Caribbean Single Market and
Economy (World Bank, 2002), available at <http://www.normangirvan.info/wp-content/uploads/2007/11/
brewster-implementation-of-csme.pdf> (visited 30 December 2007). The CARICOM Single Market and
Economy Unit will be implemented through a number of phases, the first being the CARICOM Single
Market (CSM). Barbados, Belize, Guyana, Jamaica, Suriname and Trinidad and Tobago were the first six
Member States to implement the CSM on 1 January 2006. Antigua and Barbuda, Dominica, Grenada,
Saint Kitts and Nevis, Saint Lucia and Saint Vincent and the Grenadines were the next Member States
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the CSME instruments, institutional, legal and economic, are constructed are based
simply on inter-governmental cooperation. In fact, the CSME is a peculiar construct
that has no direct precedent in the world. It is an attempt on the part of the political
directorate to create a single Caribbean economy simply by creating intergovern-
mental operation/harmonization of a kind that avoids any infringement of national
sovereignty.**

Principle 21 of the Stockholm Declaration,* adopted at the United Nations Confer-
ence on the Human Environment (UNCHE) held at Stockholm in 1972, recognizes
the sovereign rights that States have to exploit their own resources pursuant to their
own environmental policies. The sovereign right includes also the right that the envi-
ronment of a State should not suffer damage caused by activities outside its jurisdic-
tion, that is to say coming from the territory or other space under the jurisdiction
of other states.*

Sovereign states are free to conduct their external relations according to their own
national policies. Modern international law, however, has developed a general ob-
ligation to cooperate with others in order to resolve problems which concern the
international community. This is often called the principle of cooperation. In the
field of environmental protection, international cooperation is necessary to conserve
the environment in its totality; as much for states within their territorial jurisdiction
as for space outside all territorial limits such as the high seas, Antarctica and outer
space.”’

3.5 Dispute settlement

Disputes within the CARICOM are resolved by the Caribbean Court of Justice
(CCJ), which was established in 2001.%® The mission of the Caribbean Court of
Justice is to perform to the highest standards as the supreme judicial organ in the
Caribbean Community. In its original jurisdiction it ensures uniform interpretation

and application of the Revised Treaty of Chaguaramas, thereby underpinning and
advancing the CARICOM Single Market and Economy. As the final court of ap-

which joined the CSM on 3 July 2006. The Bahamas and Haiti are members of the CARICOM but not

of the CSME. The Single Economy is only to be expected to be fully implemented in 2008. The CSME

unit of CARICOM Secretariat in Barbados oversees the implementation of the CSME. See <http://www.

csmett.com/content2/csme/history/csme_printer.shtml> (visited 14 December 2007).

‘This was a characteristic of an earlier phase of European integration in which, according to the European

Parliament, ‘stagnation-- was largely attributed to the choice of detailed legislative harmonization as the

method of removing obstacles of national technical regulations, when harmonization was in fact extremely

difficult to achieve’. Brewster et al., Implementation of the Caribbean Single Market and Economy, supra

note 32.

Stockholm Declaration, Report of the United Nations Conference on the Human Environment, A/

CONF/48/14/Rev.1 (1972).

See Principle 21.

Kiss, Introduction to International Environmental Law, supra note 11, at 70.

3% Agreement Establishing the Caribbean Court of Justice, 14 February 2001. Page 118. See also <htep://
www.caribbeancourtofjustice.org/default.htm> (visited 13 December 2007).
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peal for the Member States of the Caribbean Community it is intended to foster the
development of an indigenous Caribbean jurisprudence.”

The judicial process might be slow with regard to decision-making in environmental
disputes. Winston Anderson, former General Counsel of CARICOM Secretariat,
has stated that formally, the notion of locus standi expresses the relationship which
must exist between the plaintiff and the cause of action in order to enable the plaintiff
to move the court.”” Substantively, the problem of standing is inextricably bound
up with the concept of the role of the judicial process in government. In the Com-
monwealth Caribbean judicial pronouncements upon the standing requirement in
public law are yet to characterize the role of the judiciary in ideological terms but
their substantive purport suggest an affinity to limiting the role of the courts to the
protection of private rights of individuals. Anderson has subsequently stated that a
suit for proper administration or enforcement of environmental laws raises questions
of public rights and, accordingly, the nature of the interest required of a private indi-
vidual to bring such a suit has been defined with reference to the constitutional role
of the Attorney General as guardian of public rights.*!

For comparison, Article 174 of the European Community Treaty recognizes that the
environment is an area of shared competence where both the Member States and the
EC can conclude international agreements with third countries. These agreements
should be in accordance with the Treaty’s procedure. In the field of the environment,
the EC competence can be generally characterized as either shared or joint. The rule
of thumb for shared competence is to refer to the extent of the acquis related to the
subject matter of the negotiations; the more extensive EC legislation is on certain
matters, the more justified it will be for the Community to negotiate on the same
matter at the international level. In order for the EC to become a Party to a Multi-
lateral Environmental Agreement (MEA), a special clause allowing the participation
of a Regional Economic Integration Organisation (REIO) needs to be inserted in
the MEA in question.*?

3.6 Article 65(1)(b) on environmental protection
Measures in the context of trade in chemicals which could be taken to protect the

environment include measures related to the protection of the life and health of
humans, animals and plants. Article 65 (1) (b) of the Revised Treaty reads that:
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See <http://www.caribbeancourtofjustice.org/legislation.html> (visited 13 December 2007).

Winston Anderson ‘Locus Standi in Commonwealth Environmental Law: Caribbean perspectives’, 4
Caribbean Law Review (2004) pages 379-411.

Ibid. Article 222 of the Revised Treaty contains rules of standing for the Court.

Nicola Notaro, ‘International Environmental Negotiations and the EU: A Practical View-Point in Ed
Couzens and Tuula Kolari (eds), International Environmental Law-making and Diplomacy Review 2006,
University of Joensuu — UNEP Course Series 4 (University of Joensuu, 2007) 17-26. The term ‘acquis’,
in Community jargon, encompasses the whole body of EC policy.
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[t]he policy of the Community shall be implemented in a manner that ensures
the prudent and rational management of the resources of the Member States. In
particular, the Community shall promote measures to ensure:-- the protection
of the life and health of humans, animals and plants;--

Freedom of trade is generally felt to be of at least equal significance. The Permanent
Court of International Justice (PCIJ) defined the principle of freedom to trade as
follows:

[f]reedom of trade, as established by the Convention, consists in the rights — in
principle unrestricted — to engage in any commercial activity, whether it be con-
cerned with trading properly, so-called, that is the purchase and sale of goods, or
whether it can be concerned with industry, or finally, whether it carried on inside
the country or, by exchange of imports and exports, with other countries.®

The philosophy underlying the WTO is the principle of freedom of trade. Article XI
of the 1994 GAT'T prohibits the use of quotas, import or export licences, or similar
measures related to the import or export of goods. This prohibition stems from the
fact that such volume-based measures are more economically distorting than are
price-based measures such as tariffs and taxes. Measures to ensure the protection of
the life and health of humans, animals and plants are exemptions to Article XI.*

In the past, some fishery processing companies in Suriname used wood which con-
tained carcinogenic substances to smoke their fishery products. In February 2007,
the European Commission imposed a ban on the import of some fishery products
from Suriname.® Suriname is, of course, a member of CARICOM; and a similar
situation could easily occur within the CARICOM. However, CARICOM countries
which would like to use these environmental exceptions should first establish the
provisional justification for using the exemptions by showing that Article 65(1)(b)
applies in the specific situation. The country should then establish the final justifica-
tion by showing that the measure in question does not constitute a means of arbitrary
or unjustifiable discrimination or is not a disguised restriction on international trade.

This is based on Article XX(b) and (g) of the 1994 GATT.%

# Permanent Court of International Justice, the Oscar Chinn Case, judgment No. 23, available at <http://

www.worldcourts.com/pcij/eng/decisions/1gateway/1934.12.12_oscar_chinn.htm> (visited 14 Decem-
ber 2007).
4“4 Art. XX(b).
% Ivan Cairo, ‘Europe bans Suriname Fishery Products’, Caribbean Net News, 16 February 2007, available
at <http://www.caribbeannetnews.com/cgi-script/csArticles/articles/000060/006027 .htm> (visited 13
December 2007).
Art. XX(b) provides an exemption on the basis that the proposed measure is necessary to protect human,
animal or plant life or health whereas Art. (g) allows for discriminatory measures that relate to the
conservation of exhaustible natural resources if such measures are made effective in conjunction with
restrictions on domestic production or consumption.
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3.7 Article 65(2)(f) and Article 141 of the Revised Treaty

3.7.1 Article 65(2) (f)

According to Article 65(2)(f) of the Revised Treaty, the Community shall, in formu-
lating measures in relation to the environment, take account of ‘the need to protect
the Region from the harmful effects of hazardous materials transported, generated,
disposed of or shipped through or within the Community’. In reality, Europe and the
United States have exported hazardous waste to non-industrialized countries in Africa
and the Caribbean. Whereas the industrialized countries are fully aware of the risks
involved as to the handling and disposal of hazardous waste, the third world countries
are not. Therefore, for the most part, the existing waste trade, in respect of the third
world countries, is based largely upon uninformed decisions and often leads to climac-
teric harm and/or death. It is against this background that the hazardous waste trade

is a short-term benefit and a long-term problem for non-industrialized countries.”

3.7.2 Article 141 of the Revised Treaty

Article 141 of the Revised Treaty on the special status of the Caribbean Sea, under
the heading “Transport Policy’, stipulates that the Member States should cooperate
in achieving international recognition for the Caribbean Sea as a Special Area. Such
an area would require protection from the potentially harmful effects of the transit of
nuclear and other hazardous wastes, dumping, or pollution by oil or any other sub-
stances carried by sea or wastes generated through the conduct of ship operations.

According to Williams, the Caribbean is in dire need of an on-the-ground initiative
aimed at managing their stockpiles of obsolete pesticides.*® A recent survey of Carib-
bean countries on the ‘Management of Persistent Toxic Substances in the Countries of
the Americas’, conducted by the OAS, has revealed a dire situation facing Caribbean
countries in managing obsolete pesticide stockpiles. Firstly, most countries have not
done an inventory of obsolete pesticide stockpiles. Thus, the total amount of obsolete
pesticide stockpiles in most Caribbean countries is unknown. Secondly, in most coun-
tries there are no special storage facilities for obsolete pesticides, or for other obsolete
chemicals. The storage problem is not only limited to physical structure; it extends to
the containers in which the pesticides or chemicals are stored. Additionally, the label-
ling of storage containers raises serious concerns. Fourthly, all the Caribbean countries
have no special disposal facilities for their obsolete stockpiles, and so they send much
of their hazardous wastes overseas. Lastly, most Caribbean countries have international
obligations under the Stockholm,? Basel®” and Rotterdam®" Conventions.*
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Harper, “Transboundary Hazardous Waste’, supra note 18.

Williams, Background on the Management of Obsolete Pesticide Stockpiles, supra note 7, at 1.

% Convention on Persistent Organic Pollutants, Stockholm, 22 May 2001, in force 17 May 2004, 40 In-
ternational Legal Materials (2001) 532; <http://www.pops.int>.

Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, Basel, 22
March 1989, in force 5 May 1992, 28 International Legal Materials (1989) 657; <http://www.basel.int>.
Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides
in International Trade, Rotterdam, 11 September, 1998, in force 24 February, 38 International Legal
Materials (1999) 1, <http://www.pic.int>.

52 Williams, Background on the Management of Obsolete Pesticide Stockpiles, supra note 7.
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At the first Caribbean Community Ministerial Conference on the Environment,
held in Grenada in 1989, leaders of 13 Caribbean States endorsed the Port of Spain
Accord, an important regional document regarding conservation of the Caribbean
environment. The accord condemns the dumping of hazardous and toxic wastes in
the region from areas outside the region.*

The Prior Informed Consent (PIC) principle® seeks to protect the environment
and is relevant with regard to the shipment of hazardous wastes/materials shipped
through or within the Caribbean Community. The PIC principle requires dissemi-
nation of information to and the obtaining of consent of importing countries on
whether they wish to receive shipments of restricted or banned products. Importing
countries ought to be fully informed about the hazards posed by the products. The
PIC principle is embodied in different multilateral environmental agreements. The
Basel Convention on the Transboundary Movement of Hazardous Wastes and their
Disposal regulates the transboundary movements of Hazardous and other wastes by
applying the PIC principle.® The Convention also applies to political and/or eco-
nomic integration organizations.*®

4  Conclusion and recommendations

The effects of trade liberalization on the environment depend on the extent to which
environmental and trade goals can be made complementary and mutually supportive.
Several provisions in the Revised Treaty address the protection of the environment or
management of certain elements of the environment. These provisions should com-

The Port of Spain Accord on the Management and Conservation of the Caribbean Environment, Port of
Spain, 2 June 1989. The Accord also mandates the CARICOM Secretariat to arrange consultations and
negotiations with donor agencies for support to Caribbean environmental programs and projects on the
basis of the policies and guidelines laid down at ministerial level and the results of the work of the con-
sultative forum. In this connection, the Ministerial Conference expressed appreciation of those bilateral
and multilateral agencies which have been actively supporting these programs.

Principle 19 of the Rio Declaration describes the Prior Informed Consent Principle as follows: ‘States shall
provide prior and timely notification and relevant information to potentially affected States on activities
that may have a significant adverse transboundary environmental effect and shall consult with those States
at an early stage and in good faith’.

According to Art. 6, the State of export shall notify the competent authority of the states concerned of
any proposed transboundary movement of hazardous wastes or other wastes. The State of import shall
respond to the notifier whether it

1. consents to the movement with or without conditions;

2. denies permission for the movement; or

3. requests additional information.

A copy of the final response of the State of import shall be sent to the competent authorities of the States
concerned who are parties. The State of export shall not allow the generator or exporter to commence
transboundary movement until it has received written confirmation that

1. the notifier has received the written consent of the State of import; and

2 the notifier has received from the State of import confirmation of the existence of a contract between
the exporter and the disposer specifying environmentally sound management of the wastes in question.
Grenada, Haiti, Jamaica and Suriname are not parties to the Basel Convention.

%6 See esp. Arts 2(20) and 21.
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ply with the WTO rules. In accordance with the WTO national treatment principle,
environmental regulators are not able to give preference to chemicals which are pro-
duced in a less environmentally damaging process over chemicals which are produced
in an environmentally damaging process. However, Article 65(1)(b) of the Revised
Treaty stipulates that the Community should promote measures to ensure the pro-
tection of the life and health of humans, animals and plants. The implementation of
these measures should comply with article XX(b) and (g) of the 1994 GATT.”

In the environmental field, the judicial process might be slow. Before the signing of
the Revised Treaty, the locus standi in environmental law was defined with reference
to the constitutional role of the Attorney General as a guardian of public rights.
Article 222 of the Revised Treaty, however, allows both natural and judicial persons
to appear as parties to the proceedings before the court.”®

More than 200 years ago, unmanaged waste disposal already resulted in the demand
of products associated with toxicity. In the Caribbean region, the heavy dependence
on agriculture resulted in increased agro-chemical use. The use of agro-chemicals
resulted in the pollution of land, air and water. In this context, it could be said that
environment does not recognize any frontiers. Serious problems for the application
of the sovereignty principle and the common but differentiated principle within
CARICOM could result from this. In the environmental field, the principle of co-

operation, however, is necessary to conserve the environment in its totality.”

The Caribbean is in dire need of an on-the-ground initiative aimed at managing
their stockpiles of obsolete pesticides. Most countries have not conducted an inven-
tory of obsolete pesticides. Most countries do not have special storage facilities and
adequate containers for containing obsolete pesticides or other obsolete chemicals.
The inadequate labelling of storage containers is a concern and there are no special
disposal facilities for the disposal of the obsolete stockpiles. The Port-of-Spain Ac-
cord, however, condemned the dumping of hazardous and toxic wastes in the region
from areas outside the region. In addition, Article 141 of the Revised Treaty stipulates
that the Member states should co-operate in achieving international recognition for
the Caribbean Sea as a Special Area requiring protection from the potentially harmful
effects of the transit of nuclear and other hazardous wastes, dumping, pollution by
oil or by any other substances carried by sea or wastes generated through the conduct
of ship operations.*

A number of recommendations could be made to develop the relationship between
trade in chemicals and the protection of the environment within the CARICOM.

See discussion under 3.6.
See discussion under 3.5.
See discussion under 3.4.
See discussion under 3.7.2.
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Firstly, in accordance with Article 65 of the Revised Treaty, the COTED should pro-
mote and develop policy for the protection and preservation of the environment. In
relation to trade in chemicals, it is recommended that the COTED should address
the WTO national treatment principle in relation to Article XX(b) and (g) of the
1994 GATT. Special attention should be awarded to the Barbados Plan of Action
which should be endorsed by the Conference of the Heads of Government.®!

Secondly, the Regional Coordinating Mechanism (RCM)® should be mandated
to identify and research the relationship between trade and environment within
CARICOM in order to promote sustainable development. Special attention should
be awarded to the application of the principle of common but differentiated respon-
sibility within the CARICOM and to the sovereignty principle.

Thirdly, the term ‘sustainable development’ should be inserted into the preamble
of the Revised Treaty. The goal of sub-programme 8.1. (‘Sustainable development
and Energy’) of the Directorate of Human and Social Development of the Proposed
work programme and Budget of the Secretariat 2008-2009 is to mainstream sus-
tainable development as a cross-cutting theme in all of the technical programmes
of the secretariat and to facilitate and support the implementation of sustainable
development plans, programmes, projects, and initiatives at both the national and
regional levels.®

Fourthly, and finally, there ought to be accession by the CARICOM to the Basel
Convention on the Transboundary Movement of Hazardous Wastes and their Dis-
posal in order to conclude — on behalf of the Member States — international agree-
ments with third countries.

As useful a start as it might be, the Revised Treaty is not without serious inadequacies;
addressing of these, as suggested in this paper, might significantly enhance environ-
mental protection — and ultimately contribute to better trade — within the region.

' The Conference of Heads of Government is one of the principal organs of the Community and consists
of the Heads of Government of the Member States.

See footnote 16, supra.

Proposed work programme and Budget of the Secretariat 2008-2009. The goal of sub-programme 8.2
(“The Environment’) of the Directorate of Human and Social Development of the Proposed work Pro-
gramme and Budget of the Secretariat 2008-2009 is to contribute to improved levels of environmental
protection throughout the Community. This should happen through promoting and supporting the
integration of environmental requirements into the definition and implementation of the Community’s
development plans and programmes, with a view to promoting sustainable development. The expected
result is the strengthening of national and regional institutional capacity to address problems through
promotion of coherent and cohesive inter-sectoral linkages and multi-sectoral approaches. The Directorate
of Human and Social Development plans to present a framework for an environmental policy to COTED
and to facilitate the development of a regional strategy on chemicals management in the Community. The
expected output of the latter is a regional framework for the sound management of chemicals.
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MERCURY — SEARCHING FOR SOLUTIONS
TO A GLOBAL PROBLEM

Sheila Logan, Brenda Koekkoek, Desiree Narvaez'
and Maged Younes”*

1 Introduction

Mercury has for many years been recognized as posing a threat both to human health
and the environment, with many national governments taking actions to decrease
the local impacts of this toxic chemical. For instance, action has been taken in the
United States, Canada, and Mexico under the North American Regional Action Plan
on mercury.’ Sweden has severely restricted the uses of mercury, and has notified this
to the Secretariat of the Rotterdam Convention on the Prior Informed Consent Pro-
cedure for Certain Hazardous Chemicals and Pesticides in International Trade.* The
European Commission has proposed legislation which will ban the export of mercury
from Europe in 2011, while the US has recently passed legislation to prohibit the
export of mercury from 2010.°

In 2001, the Governing Council of the United Nations Environment Programme
(UNEDP) initiated an assessment of mercury to determine whether, in addition to
posing a national threat, the issue could be considered to be of global concern. The

' Programme Officers; United Nations Environment Programme, Chemicals Branch, Division of Technol-

ogy, Industry and Economics.

Former Chief of UNEP Chemicals Branch; current position: Director a.i., Governing Bodies (GBS),
World Health Organization.

* Current position: Director a.i., Governing Bodies (GBS),World Health Organization.

For more information, see North American Implementation Task Force on Mercury, North American
Regional Action Plan on Mercury, phase I, available at <http://www.cec.org/programs_projects/pollut-
ants_health/smoc/pdfs/Hgnarap.pdf> (visited 20 January 2008).

Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides
in International Trade, Rotterdam, 11 September, 1998, in force 24 February, 38 International Legal
Materials (1999) 1, <http://www.pic.int>.

See Proposal for a Regulation of the European Parliament and the Council on the banning of exports and
the safe storage of metallic mercury, COM(2006) 636 final; in the United States, see Mercury Market
Minimization Act, S. 906, introduced 15 March 2007.
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primary concern expressed was that national or regional actions might not be suf-
ficient to address mercury pollution. UNEP Chemicals undertook the assessment,
which was later published as the Global Mercury Assessment, and presented it to the
Governing Council in 2003.¢ The Assessment writers concluded, and governments
agreed, that there was sufficient evidence of significant global adverse impacts from
mercury to warrant further international action.

2 The effects of mercury

Mercury poses hazards both to human health and to the environment. In humans,
high doses of mercury can be fatal; and high levels of short-term exposure can pro-
duce many systemic effects, including skin rashes, respiratory effects, and damage
to the kidneys. Long-term lower level exposures can produce serious neurological
effects. Mercury also crosses the placental barrier to accumulate in the developing
child in the womb, and also is present in breast milk. These exposures of foetuses and
neonates can irreversibly affect neurological development.”

In the environment, mercury is persistent, and circulates between air, water, soil
and organisms. It accumulates within organisms as excretion of mercury occurs
only very slowly; and it also biomagnifies, or increases in concentration, as it moves
up the food chain through different organisms. Mercury causes neurological and
reproductive effects, which are seen most prominently in birds and predatory mam-
mals. High-level predators, such as seals, whales and polar bears, appear to have the
highest levels of mercury.®

Mercury is released from a variety of sources throughout the world, and can be
transported long distances through air and oceans. Although it can be altered in the
environment, through combination with other elements, it cannot be destroyed. In
bacteria, mercury is transformed into methylmercury, the form which is commonly
found in more complex species such as fish. This form is, for many people, the main
route for exposures through diet; and the problems caused by mercury may be seen
at locations far removed from the release site. While local releases can lead to local
‘hot spots’ with high mercury levels; wildlife and humans throughout the world may
be exposed to mercury levels which are high enough to be of concern.’

See Report of the Global Mercury Assessment Working Group on the work of its first meeting, Note by
the Executive Director, Un Doc. UNEP/GC.22/INF/2 (2003). The Global Mercury Assessment (here-
inafter referred to as the Mercury Assessment) is available on the UNEP Chemicals website at <htep://
www.chem.unep.ch/mercury/Report/Final%20Assessment%20report.htm> (visited 20 January 2008).
[Hereinafter referred to as the Mercury Assessment.]

7 'The Global Mercury Assessment (2003).

8 Ibid.

) Ibid.

206



SHEILA LoGaN, BRENDA KOEKKOEK, DESIREE NARVAEZ AND MAGED YOUNES

3  Use and sources of mercury
3.1 Uses and users

A major use of mercury is in small-scale and artisanal gold mining, which makes up
almost one-third of the annual mercury uses. Mercury is also used in a number of
major industrial processes, including the production of vinyl chloride monomer (the
base from which PVC is made), and also in the production of chlorine. Mercury
is used in a wide range of products, including lamps, switches, measuring devices,
batteries and in dentistry.'® A table setting out the global mercury demand by uses
is presented below:

Global mercury demand by use, 2005 (metric tonnes)
Small- TOTAL Winyl chloride
scalefarllis_anal 3,000 - 3,900 monomer
gold mining | metric tonnes_ production
[800-1100] ' [600-800]
Other*
[20-60]
- Chlor-alkali
Lighting production
[100-150] [550-750]
Electrical and
electronic Measuring and Dantal use Batteries
[100-250] control [240-300] [300-600)
[120-250]
~ Laboratory, phormaceutcal, cosmett, o e e st o ot
culluraltradiional uses, eic hitp km'r:\(umn-rrmuhﬂw‘i' mﬂﬁ';rhﬂfﬁﬂ “"': yate, virage pof

Mercury is used in all regions of the world, with the majority of its use being in East
and Southeast Asia. A table setting out the demand by region is presented below:

10 UNEP Chemicals, Summary of Supply, Trade and Demand Information on Mercury (2007), available at
<http://www.chem.unep.ch/mercury/PM-HgSupplyTradeDemand-Final-Nov2006-PMformat19Jan07.
pdf> (visited 20 January 2008), chapter 5.1.
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Mercury demand by region - 2005 (metric tonnes)

i s CIS and other
SouthAsia  North America Ewopean countries
[300-500] [200-240] [150-230)
European Union ;
(25 countries) 4 South America
[400-480] [140-200]
West and Sub-
Saharan Africa
[50-120]
Middie Eastern
States [50-100]

Central America and
the Canbbean [40-80]

North Africa [20-50]

East and

Southeast Asia
P Manion, e ury Mo and ale veieps of suipluy mernoety” [or e Ervsonment

!1 JB00-1 QDD] Diecaorate. Exsnpsan Commission, ALgust 306 {with st anges], 568
I s v Opa S o menLE hemic als Fssrurgpd Dby Boss_sale_s rage pl

3.2 Sources of mercury

Emissions of mercury come from four major sources. Firstly, natural sources allow
mobilization of mercury from the Earth’s crust, primarily from volcanic activity
and weathering of rocks. Secondly, anthropogenic activities result in the release of
mercury from previous deposition, primarily from the burning of coal, gas or oil or
through mining of other minerals."!

Thirdly, the use of mercury in industrial processes and in products can result in the
release of mercury during manufacture, leaks from products during use, or from
improper disposal of products. The main intentional uses are primary mining of mer-
cury, the use of mercury in small scale gold and silver mining, chlor-alkali produc-
tion, fluorescent lamps, dental amalgams, measuring devices and electronic switches.
Wiaste treatment can result in mercury releases to the environment. The most rapid
and complete releases are seen with waste incineration; however, deposition in non-
secure landfills of waste containing mercury often results in the gradual release of
mercury to the environment."

Finally, mercury previously deposited in the environment may be remobilized through
changes in the environment; such as changes in lake or river levels, or a change in
land use (such as deforestation)."® Levels of mercury present in the environment were

presented in the Global Mercury Assessment. At the 24th Governing Council in Feb-

" The Global Mercury Assessment (2003).
12 Jhid.
B Jbid.
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ruary 2007, UNEP was requested to assess global emissions and trends to provided
updated information on the levels of mercury in the environment. This update of
mercury air emissions is currently underway.

4  Governance efforts for the management of mercury
4.1 Efforts by UNEP

The mandate for UNEP’s work on mercury comes from a series of Governing Coun-
cil decisions. The Global Mercury Assessment was initiated in 2001, and considered
by the Governing Council in 2003." At this stage, it was decided that national, re-
gional and global actions, both immediate and long-term, should be initiated as soon
as possible. Consequently, all countries were urged to adopt goals and to take actions;
with the objectives being the identification of exposed populations and ecosystems,
and the reduction of anthropogenic mercury releases."

In 2005, the Governing Council strengthened the mercury programme, reiterating
the conclusions of the Global Mercury Assessment on the global adverse impacts of
mercury on health and environment. In 2004, in Decision 23/9,' the Governing
Council also emphasized the need for national, regional and global actions; and
the need to adopt goals and to take actions. Additionally, UNEP was requested by
the Governing Council to implement partnerships between Governments, inter-
governmental organizations, non-governmental organizations and the private sector;
in clear, transparent and accountable ways, as one approach to reducing risks from
mercury.

In 2007, the Governing Council recognized, in Decision 24/3," that current efforts
to reduce risks for mercury are not proving sufficient to address the global hazards and
challenges posed by mercury. The Governing Council concluded also ‘that further
long-term international action is required to reduce risks to human health and the
environment; and that, for this reason, the options of enhanced voluntary measures
and new or existing legally binding instruments will be reviewed and assessed in order
to make progress in addressing this issue’.'® As set out in Decision 24/3, two main
ways to proceed on the mercury issue are to strengthen the UNEP Global Mercury
Partnerships; and to establish an Ad Hoc Open-ended Working Group (AHOWG)
of Governments, regional economic integration organizations and stakeholder rep-

See supra note 6.

5 UNEP Governing Council Decision 22/4 ‘Chemicals’ (2003), part V.

¢ UNEP Governing Council Decision 23/9 ‘Chemicals’ (2005), part IV.

7" UNEP Governing Council Decision 24/3 ‘Chemicals management (2007), part IV.
8 [bid. para. 17.
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resentatives in order to conduct the necessary review and assessment of the options."

The first meeting of the AHOWG was held in November 2007.%

In considering the strengthening of the partnerships, one of the first considerations
was to establish the essential elements of a partnership. It was considered in discus-
sions between interested partners that this would involve a cluster of concerted ini-
tiatives; especially where there is potential to build upon existing activities. Partners
should all benefit from the activities, learn from each other, and take the opportunity
to be innovative and to build momentum. Resources should be allocated according
to priorities. It was agreed that the guiding principles for the partnerships would
link with the agreed outcomes or priorities; including those set out in decision GC
24/3, paragraph 19 and the goals for partnerships agreed at the World Summit of
Sustainable Development (WSSD).?' Partnerships should be voluntary, flexible and
take multi-stakeholder approaches. Partnerships require funding for activities, and
should be transparent, accountable and inclusive, as well as being demand-driven.

Currently, a number of partnerships, initiated in 2005, are underway. These are in
the areas of artisanal and small-scale gold mining, coal combustion, the chlor-alkali
sector, the reduction of mercury use in products, and air transport and environmental
fate research. Consistent with UNEP GC decision 24/3, a number of other part-
nership areas have been proposed; including vinyl chloride monomer production,
non-ferrous metals mining, cement production, waste combustion, control of supply
and long term storage.”

Activities are underway within the existing partnerships; with a range of partners
including representatives of governments, industries and non-governmental organi-
zations.” There are early indications that activities undertaken within the partner-
ships have either resulted in reductions of mercury emissions or are likely to result in
reduction of mercury releases in a number of areas. In the chlor-alkali partnerships,
the World Chlorine Council reports a trend of decreasing mercury emissions from
chlorine production.’ In the health care sector, work has been undertaken with a
number of hospitals to raise awareness of the hazards associated with mercury spills,

19" Ibid. paras 27-28.

2 See Report of the Ad hoc Open-ended Working Group on Mercury on the work of its first meeting, Un
Doc. UNEP(DTIE)/Hg/OEWG.1/6 (2007).

21 See Plan of Implementation of the World Summit on Sustainable Development, A/CONE199/20
(2002).

2 UNEP Governing Council Decision 24/3.

» Information on activities within the partnership areas can be found on the UNEP Mercury website at

<htep://www.chem.unep.ch/mercury> (visited 21 January 2008).

World Chlorine Council, Report on 2006 mercury emissions and consumptions in the chlor-alkali in-

dustry, available at <http://www.chem.unep.ch/mercury/Sector-Specific-Information/Docs/ UNEP%20

Cover%20Note%20WCC%20report%200n%20Hg%20emissions%20Sept%202007.pdf> (visited 21

January 2008).
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and in India replacement of mercury-containing measuring devices has occurred in
a number of hospitals.”

4.2 Other approaches

In considering other approaches to managing the global mercury problem, the pos-
sible need for a legally binding and overarching instrument is also being discussed by
governments within the Ad-Hoc Open-ended Working Group on Mercury. Possibili-
ties for a legally binding instrument include the utilization of relevant elements of
existing instruments; as well as the possibility of drafting new protocols or procedures
for inclusion in existing instruments; and the negotiation of an entirely new agree-
ment, which would either cover mercury alone, or combine coverage of mercury with
coverage of other chemicals of global concern.?® These options, as well as options for
enhanced voluntary measures, were considered at the first meeting of the AHOWG
in November 2007; and a report on progress will be made to the tenth special session
of Governing Council to be held in February 2008. A final report on the work of
the group, including any consensus recommendations, will be provided to the next
meeting of the Governing Council in February 2009.

While these discussions are underway, work on mercury is still continuing within the
UNEP mercury programme. This includes ongoing work to develop the structure,
and enhance the activities, of the partnership areas; including hosting an overarching
meeting to develop partnership objectives and overall goals. Projects to reduce the
uses and releases of mercury will be ongoing throughout 2007 and 2008; includ-
ing support for national efforts to take action on mercury. Major elements of these
projects include building inventories of uses and releases; identifying populations
at risk; developing communication and outreach to populations identified as being
at risk; and initiating actions to reduce uses and releases of mercury, including the
promotion of mercury-free products, technologies and processes, and the using of
environmentally-friendly alternatives.

5 Conclusion

It is generally recognized that significant work on mercury needs to be done to reduce
and to eliminate, as far as this is possible, emissions of mercury. Governments do cur-
rently appear to be recognizing these needs, and to be participating actively in proc-
esses to advance this work. This is illustrated by the strengthening of the Governing

25

Ad hoc Open-ended Working Group on Mercury, First Meeting, Report on activities under the UNEP
mercury programme, Awareness raising: a modular approach, UN Doc. UNEP(DTIE)/Hg/OEWG.1/
INF/5 (2007) at 95-96.

These options are set out in the document Ad hoc Open-ended Working Group on Mercury, First Meet-
ing, Review and assessment of options for enhanced voluntary measures and new or existing interna-
tional legal instruments, Study on options for global control of mercury, UN Doc. UNEP(DTIE)/Hg/
OEWG.1/2 (2007).
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Councils decisions from the 22nd, 23rd and 24th Governing Councils. Addition-
ally, governments are actively participating in discussions such as the Open Ended
Working Group on Mercury, whose November 2007 meeting had more than 200
participants from governments, international organizations and non-governmental
organizations. *

From the work of the North American Regional Action Plan,*® as well as from the
report from the World Chlorine Council,” it appears that when programs to reduce
mercury emissions are implemented, reductions can be seen. However, it should be
noted that major sources of mercury, particularly coal burning power stations, are
increasing in use particularly in developing countries with rapidly growing econo-
mies. This is a multi-pollutant problem, which is likely to take significant resources
to tackle and will not be solved easily. As governments indicated in the UNEP Gov-
erning Council Decision 24/3, while the progress made on mercury is encouraging,
current efforts to reduce risk from mercury are not sufficient to address the global
challenges, and further international action is required to reduce risks to human
health and the environment.

? Ad Hoc Open-ended Working Group on Mercury, First Meeting, List of participants, Un Doc.
UNEP(DTIE)/Hg/OEWG.1/INF/9 (2007).

# See supra note 3.

» See supra note 24.
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DD, MaLARIA CONTROL AND
THE STOCKHOLM CONVENTION ON
PERSISTENT ORGANIC POLLUTANTS

Michael Kidd'

Perhaps man cannot understand how precious food is unless he has to toil to
produce it himself, perhaps he cannot appreciate freedom from infectious disease
unless he sees its devastating effects before his own eyes. The age old enemies of the
human race, starvation and sickness, are making ready to halt their retreat as our
legislators prepare to ban DDT, the chemical of social change.*

1 Introduction

It is probably trite to observe that most environmental issues do not present them-
selves in clear ‘either-or’ scenarios. Things are hardly ever absolutely good or abso-
lutely bad. Instead, policy-makers and legislators most often have to confront issues
that offer various shades of grey. So, too, is it with persistent organic pollutants
(POPs); and with the greyest POP of them all: DDT.

This paper has two main objectives. The first is to demonstrate the strong relationship
between science and policy, which underpins the regulatory regime inherent in the
Stockholm Convention on POPs.? The second objective is to examine the treatment
of DDT by the Stockholm Convention, and to highlight critically certain aspects of
the DDT regime.

' B. Com., LL.B, LL.M, PhD (Natal). Professor of Law at the University of KwaZulu-Natal, Pietermaritz-
burg, South Africa.

2 T. H. Jukes, ‘DDT: The chemical of social change’, 2 Clinical Toxicology (1969) 359-370 at 359.

> Convention on Persistent Organic Pollutants, Stockholm, 22 May 2001, in force 17 May 2004, 40 In-
ternational Legal Materials (2001) 532, <http://www.pops.int>.
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2  Whatis DDT?
2.1 Introduction

DDT is an abbreviation of dichlorodiphenyltrichloroethane.* The chemical was first
synthesized by a student at the University of Strasbourg, Othmar Zeidler, in 1874.
It was some time later, in 1939, that a Swiss chemist, Paul Miiller, of the German
chemical company Geigy AC, discovered its insecticide properties.” DDT operates
as a contact poison, acting on the nervous system of insects and ‘causing over-stim-
ulation of neurons and rapid death’.® It was soon demonstrated to be an extremely
effective insecticide, being first used to control a typhus epidemic in Naples, Italy, in
the early 1940s;” and Miiller was awarded a Nobel Prize in 1948 for his discovery.®

Among the benefits of DDT are its effectiveness against numerous insect pests; and
its persistence, remaining lethal long after initial spraying, which means that it does
not require frequent re-application. This, of course, is also one of the reasons why
it has received negative attention, an issue to which we shall return later. DDT also
appeared to possess moderate toxicity to humans (this to be explored in more detail
below) and low dermal toxicity, which means that it can be applied directly to the
skin.? It is the latter property of DDT that allowed it to be used during the Second
World War for lice control. A further factor that makes DDT attractive is its cost — it
is the cheapest insecticide on the basis of price per kilogram.'

These properties of DDT led to its widespread use throughout the world from the
1940s until 1972, with an annual global production during this time period of 2.8
million tons.!" More specifically, commercial sales began in 1945, and DDT became
widely used in agriculture to control insects, such as the pink boll worm on cotton,
the codling moth on deciduous fruit, the Colorado potato beetle, and the European
corn borer. The compound was also used in silviculture and, in a powder form, as
a directly applied louse-control substance for humans. In the United States, use of

DDT rose until 1959 (35 771 tonnes), after which it declined gradually (11 316

In this paper, any reference to ‘DDT’ should be taken, where appropriate, to include reference to DDT’s

metabolites DDE (1,1,-dichloro-2,2-bis(p-chlorophenyl)ethylene) and DDD (1,1-dichloro-2,2-bis(p-

chlorophenyl)ethane). DDE, in particular, is the compound typically found accumulated in fatty tissue.
> Marco A. Olsen, Analysis of the Stockholm Convention on Persistent Organic Pollutants (Oceana, 2003) at

23; John Beard, ‘DDT and Human Health’, 355 Science of the Total Environment (2006) 78-89 at 78;

Walter J. Rogan and Aimin Chen, ‘Health risks and benefits of bis (4-chlorophenyl)-1,1,1-trichloroethane

(DDTY)’ 366 The Lancet (2005) 763—773 at 763. See also Lewis L. Smith, ‘Key challenges for toxicologists

in the 21st century’, 22 Trends in Pharmacological Sciences (2001) 281-285 at 281.

Olsen, Analysis of the Stockholm Convention, supra note 5, at 23.

Smith, ‘Key challenges for toxicologists’, supra note 5, at 248.

8 Olsen, Analysis of the Stockholm Convention, supra note 5, at 23.

Smith, ‘Key challenges for toxicologists’, supra note 5, at 248.

10 Chris J. Schofield, “The DDT debate: Considering costs’, 17 Tiends in Parasitology (2001) 9 at 9. Note,
however, that Schofield argues that, when one takes into account target dose rates and freight and distri-
bution costs, DDT might not always be the cheapest option.

" Olsen, Analysis of the Stockholm Convention, supra note 5, at 23.
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tonnes in 1970)." Its use in malaria control was also an important factor, but this
will be discussed separately below.

DDT’s properties are not all good, however; and it is DDT’s negative characteristics
that have led to its coming into the regulatory spotlight. The negative properties of
DDT are not free from controversy, which means that, as suggested in the introduc-
tion, addressing DDT presents several shades of grey.

2.2 The toxicity of DDT?

There have been numerous studies of DDT’s impacts on human health, ranging
from its carcinogenic effects to impacts on the endocrine system (hormones)," and
to impacts on semen and fertility," to name a few. The International Agency for Re-
search on Cancer (IARC)" classifies DDT as ‘not classifiable as to carcinogenicity to
humans’.'® This does not mean that DDT is not carcinogenic, but the possibility that
it is carcinogenic has not been categorically excluded either. Putting this classification
into some perspective is the fact that coffee has the same classification. This is what
certain experts have had to say about the toxic effects of DDT:

[c]ohort and ecological studies suggest a number of potentially adverse outcomes
of DDT exposure, although there is little consistency in the findings of these
studies. More commonly suggested associations include breast cancer, pancreatic
cancer, adverse birth outcomes, and leukaemia. Among these, only breast cancer
can really be considered to have been tested by rigorous research. While there is
still some inconsistency in the results, the overwhelming evidence is that there is
no causative association with DDT exposure."”

2" Rogan and Chen, ‘Health risks and benefits’, supra note 5, at 768. Cf. Kathleen R. Walker, Marie D. Ric-

ciardone and Janice Jensen, ‘Developing an international consensus on DDT: A balance of environmental

protection and disease control’ 206 International Journal of Hygiene and Environmental Health (2003)

423-435 at 423, who say that ‘[a]nnual production in the United States peaked at 85000 tons in 1962

when DDT was registered for use on 334 agricultural commodities™ (at 424).

Mohamed A. Dalvie et al. carried out a study aimed at assessing whether DDT is an endocrine disrup-

tor in humans and whether the mechanism is anti-androgenic or estrogenic. See Mohamed A. Dalvie et

al., “The hormonal effects of long-term DDT exposure on malaria vector-control workers in Limpopo

Province, South Africa’, 96 Environmental Research (2004) 9—19 at 9-10. Their results ‘do not suggest an

overt anti-androgenic or estrogenic effect of DDT long-term exposure on hormone levels but correlations

do exist in a manner that is not understood’. 7bid. at 17.

A study by Mohamed A. Dalvie et al., “The long-term effects of DDT exposure on semen, fertility, and

sexual function of malaria vector-control workers in Limpopo Province, South Africa’, 96 Environmental

Research (2004) 1-8 at 1, has shown that DDT apparently has no abnormal effect on the semen quality

of malaria vector-control workers.

For more information, see <http://www.iarc.fr>.

16 Agents Reviewed by the IARC Monographs (updated 30 March 2007), available at <http://monographs.
iarc.fr/ENG/Classification/Listagentsalphorder.pdf> (visited 8 August 2007).

7" Beard, ‘DDT and Human Healtly, supra note 5, at 85. See also Walker et al., ‘Developing an international
consensus’, supra note 12, at 426.
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Another author suggests that ‘no firm conclusions can be drawn on neurobehavio-
ral toxicity of DDT and other organochlorine compounds, and further research is
needed’.'® On the other hand, it has been demonstrated that exposure of women to
DDT may lead to negative health impacts for infants, including preterm births and
early weaning." In poorer countries, where breast milk is a vital source of early nutri-
tion for infants, this is clearly problematic. In many cases, people likely to be exposed
to DDT through malaria vector control are also likely to be poor and prone to this

risk. Another study, focusing on 7z vitro contamination and exposure of women to
DDT, has indicated that DDT induces DNA damage in blood cells.?

These references are, of necessity, a highly selective assortment of studies focusing
on the toxic effects of DDT, and they serve to illustrate that there is little consensus
on the long-term detrimental effects of human exposure to DDT. It does seem clear,
however, that there is little acute impact of DDT that is harmful to humans.?!

If we expand the focus beyond purely human impacts, however, it seems clear that
DDT has negative environmental impacts. It has led to cancers in laboratory mice
and non-human primates;** and its bioaccumulation® in birds of prey has interfered
with reproduction, through eggshell-thinning.?* It has also, ironically, led to increases
of certain pests because it eliminated their natural insect predators, being non-target
specific.”® DDT is also highly toxic to many aquatic invertebrates; as well as to fish
and amphibians, particularly in their juvenile stages.?®

Other than toxicity, DDT has additional negative properties. DDT has been de-
tected in regions (such as the polar regions), where it has not been used. This is
due to the fact that compound volatilization causes the spread of residues that are
transported by atmospheric processes to higher latitudes, and through this process
trans-boundary contamination occurs in countries in temperate zones and even in
polar regions.”” DDT is also largely insoluble in water, but it does dissolve readily in
fats and oils. As a result, mammals with large fat deposits (such as those in the arctic

18 C. Colosio; M. Tiramani and M. Maroni, ‘Neurobehavioral effects of pesticides: State of the art’, 24
Neurotoxicology (2003) 577-591 at 578.

' Rogan and Chen, ‘Health risks and benefits’, supra note 12, at 768.

2 Leticia Yanez et al., ‘DDT induces DNA damage in blood cells. Studies in vitro and in women chronically

exposed to this insecticide’, 94 Environmental Research (2004) 18-24 at 18.

Rogan and Chen, ‘Health risks and benefits’, supra note 12, at 764, who indicate that there have been ‘a

few’ reports of poisoning. They report that ‘doses as high as 285 mg/kg taken accidentally did not cause

death, but such large doses did lead to prompt vomiting.

2 Jhid.

2 'This term is discussed in more detail below, see footnotes 29 and 30.

See, for example, Walker et al., ‘Developing an international consensus’, supra note 12, at 424, who report

that bird species which declined in numbers due to DDT effects staged a ‘dramatic’ recovery following

the ban on DDT use.

3 Jhid.

2 Jhid.

¥ Fernando P. Carvalho, ‘Agriculture, pesticides, food security and food safety’, 9 Environmental Science and
Policy (2006) 685-692 at 689. See also Olsen, Analysis of the Stockholm Convention, supra note 5, at 3 and
4.

21

24
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regions) often have large concentrations of DDT in their bodies, despite their never
having had any direct contact with the pesticide.?®

DDT also bioaccumulates in the environment and in organisms (including humans).
Bioaccumulation is the balance between the rate of chemical absorption and the loss
or elimination of the substance thereafter.”” It also shows increased concentration
in species that are higher up the food chain due to dietary absorption — known as
biomagnification.*

These properties led to DDT being banned in Sweden in 1970, followed by the
US in 1972 and the UK in 1986.%' Many other countries followed Sweden and the
US, but some countries stopped its use for all purposes except for malaria vector
control. At this point the importance of DDT in malaria vector control needs to be
considered.

3  DDT as a Malaria Vector Control Measure
3.1 The problem of malaria

Malaria is caused by a minute one-celled worm-like parasite called a plasmodium.
Plasmodia are transferred to humans by a bite from a mosquito. Several dozen plas-
modia enter the person’s bloodstream with a typical mosquito bite: it takes only one
plasmodium to kill.**> Malaria is carried by the female Anopheles mosquito, which
needs to drink blood every three days. The mosquito is able to ingest two-and-a-half
times her pre-meal weight. This is the equivalent, in human terms, of drinking a
volume of liquid equivalent to the water in a bath-tub.*

Malaria is endemic to 106 nations, thereby threatening half of the world’s population,*
and has killed numerous people throughout history. For example, during the Ameri-
can civil war, it is estimated that one million Union army casualties were due to ma-

laria; and casualties from malaria exceeded those from combat in the Pacific theatre
during World War II.% According to the World Health Organization (WHO),

[e]ach year, more than 500 million people suffer from acute malaria, resulting in
more than 1 million deaths. At least 86 percent of these deaths are in sub-Saharan

2 Olsen, Analysis of the Stockholm Convention, supra note 5, at 23.

2 Jbid.

3 Jbid. See also William Onzivu, ‘International environmental law, the public’s health, and domestic envi-
ronmental governance in developing countries’, 21 American University International Law Review (2000)
597-684 at 627.

' Rogan and Chen, ‘Health risks and benefits’, supra note 12, at 763.

3 Michael Finkel, ‘Raging malaria’, 212 National Geographic (July 2007) 32—67 at 41.

3 Jbid. at 67.

3 Jbid. at 41.

3 Jbid. at 46.
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Africa. Globally, an estimated 3 000 children and infants die from malaria every
day and 10 000 pregnant women die from malaria in Africa every year. Malaria
disproportionately affects poor people, with almost 60 percent of malaria cases
occurring among the poorest 20 percent of the world’s population.*

Other than the human suffering, malaria also creates a significant economic bur-
den — in Africa, it is seen as an important barrier to development.” For example,
in Uganda, where the average child suffers six episodes of malaria in a year, families
spend on average 10% of their income on treating malaria. Uganda loses US$347
million each year as a result of malarja.®®

Once DDT's ability to kill mosquitoes effectively was recognized, it became one of
the principal anti-malarial measures (together with an effective synthetic treatment,
chloroquine).?” These formed the principal tools of the World Health Organization’s
Global Malaria Eradication Programme,* which was launched in 1955. The Pro-
gramme was reasonably effective in that by 1967 endemic malaria had been eradicat-
ed in developed countries, as well as in many subtropical Asian and Latin American
countries.”! For example, Sri Lanka had 2.8 million cases of malaria in 1946; but only
17 in 1963. Annual deaths from malaria in India dropped from 800 000 to hardly
any. In those countries which bear the brunt of malaria (i.e. those in Africa), however,
there was little participation in the programme. In 1969, the 22nd World Health
Assembly** ended the campaign, when authorities realized that the infrastructure
necessary to support global eradication did not exist. Moreover, mosquitoes were
becoming resistant to DDT.* With the almost global ban on DDT use from the
early 1970s, DDT use in malaria control fell off. As Walker et al. indicate:

[bly 1999, the WHO estimated that about 23 countries still used DDT rou-
tinely for malaria control, although in much smaller quantities than during the
eradication era. For example, India applied 18 200 tons in year 1963 but only
6 800 tons in 1998. Today, DDT is only produced by China and India, mainly

for disease vector control.**

3% WHO News Release, “WHO gives indoor use of DDT a clean bill of health for controlling malaria’,
WHO/50 (15 September 2006); available at <http://www.who.int/mediacentre/news/releases/2006/pr50/
en/> (visited 27 September 2007).

Walker et al., ‘Developing an international consensus’, supra note 12, at 425.

3% Charles Wendo, ‘Uganda considers DDT to protect homes from malaria’, 363 7he Lancer (2004) 1376

at 1376.

Of course, DDT is also effective against other mosquito-borne diseases such as leishmaniasis and dengue

fever, among others.

For more information, see <http://www.who.int/malaria/> (visited 21 January 2008).

i Rogan and Chen, ‘Health risks and benefits’, supra note 12, at 763; Beard, ‘DDT and Human Health’,
supra note 5, at 78.

2 WHO, Community Involvement in Rolling Back Malaria (WHO, 2002), Doc. WHO/CDS/RBM/2002.42,
available at <http://portalserver.unepchemicals.ch/Publications/ WHO_community_involvement.pdf>
(visited 21 January 2008) at 4.

% Rogan and Chen, ‘Health risks and benefits’, supra note 12, at 763.

# Walker et al., ‘Developing an international consensus’, supra note 12, at 426, references omitted.
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Global agencies, including the WHO, began promoting the use of alternatives to
DDT, including other pesticides less harmful to the environment, bed nets treated
with insecticide, and prophylactic drugs.®

There are several weaknesses in these measures, including infrastructural constraints
in poorer countries undermining bed net campaigns and, importantly, mosquitoes’
resistance to alternative pesticides. These, coupled with research that suggested mini-
mal adverse effect on health and the environment when DDT is used for indoor
residual spraying, led to the WHO announcing in September 2006, that it was
recommending the use of DDT for indoor residual spraying, not only in epidemic
areas but also in areas with constant and high malaria transmission, including in
Africa.*®

It is clear that the WHO was influenced in its decision by the startling increase in
malaria cases globally, following the drop-off in use of DDT. A very good example
of this occurred in South Africa.

3.2 South Africa: A case study in DDT use for malaria vector control

South Africa has high malaria risk areas in three of its nine provinces: Limpopo,
Mpumalanga and KwaZulu-Natal. Sustained DDT use in the country led to the
elimination in South Africa of two predominantly indoor resting mosquito species
Anopheles gambiae s.s. and Anopheles funestus s.s.*” South Africa, however, followed
the lead of other countries in restricting the use of DDT; discontinuing its use as a
larvicide in the early 1960s and prohibiting its use for agricultural spraying in 1976.%
In terms of the Fertilizers, Farm Feeds, Agricultural Remedies and Stock Remedies
Act of 1947, the acquisition, disposal and sale of DDT was prohibited by the Min-
ister of Agriculture in May 1981.%° This section also allows the use of pesticides to
be prohibited, but this was not done because DDT was still being used for malaria
control purposes.

The South African Department of Health decided to discontinue the use of DDT
in 1996, and to replace it for purposes of indoor residual spraying with a synthetic
pyrethroid called Deltamethrin. The consequences were startling: reported malaria
cases rose significantly and entomological surveys revealed the presence of Anopheles
funestus mosquitoes in houses that had been sprayed with this pesticide.”® This is
demonstrated in the following table:

# Jim Lobe, “WHO looks to DDT for malaria control’, Mail ¢ Guardian, 18 September 2006.

4 WHO News Release, supra note 36.

4 R. Maharaj; D. J. Mthembu and B. L. Sharp, ‘Impact of DDT re-introduction on malaria transmission
in KwaZulu-Natal’, 95 South African Medical Journal (2005) 871-874 at 871.

® Tbid.

¥ Act 36 of 1947.

** GN R928 in GG 7566 of 1 May 1981.

°! Maharaj et al., Impact of DDT re-introduction’, supra note 44, at 871. See also K. Hargreaves, et al.,
‘Anopheles funestus resistant to pyrethroid insecticides in South Africa’, 14 Medical and Veterinary Entomol-
ogy (2000) 181-189.
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Table 1: Average number of reported malaria cases before and after DDT replacement

by synthetic pyrethroids in KwaZulu-Natal, Northern Province and Mpumalanga,

1988-1999.%*

Province Average number of malaria cases per year |Percentage increase
Before After

KwaZulu-Natal 2973 13 388 350%

Northern Province |2 309 10 124 339%

Mpumalanga 2928 8337 185%

In KwaZulu-Natal, the increase in malaria cases is demonstrated vividly by the fol-
lowing figure:>

Figure 1: Malaria trends in KwaZulu-Natal, 1980-2003.
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52 J. M. Govere; D. N. Durrheim and S. Kunene, ‘Malaria trends in South Africa and Swaziland and the
introduction of synthetic pyrethroids to replace DDT for malaria vector control’, 98 South African Journal
of Science (2002) 19-21 at 20. Cf H. Bouwman; B. Sereda and H. M. Meinhardt, ‘Simultaneous presence
of DDT and pyrethroid residues in human breast milk from a malaria endemic area in South Africa, 144
Environmental Pollution (2006) 902—917 at 902, who indicate that malaria cases soared from 4117 cases
in 1995 to 64 622 in 2000.

%3 Maharaj et al., ‘Impact of DDT re-introduction’, supra note 47, at 872.
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DDT was reintroduced for indoor spraying in 2000, and malaria cases dropped to
the levels they were at prior to the discontinuation of its use. According to Maharaj et
al, ‘since DDT was re-introduced, entomological surveillance teams have not found a
single A. funestus mosquito in northern KwaZulu-Natal despite intensive collections
in the malarious areas’.>* This indicates that this mosquito species has once again been
eliminated from the province through the use of DDT. Similar results were found
in Madagascar, which in 2005 was the only country other than South Africa to have
reintroduced DDT for indoor application.”

South Africa’s Ministry of Health has been reported as saying that South Africa ‘has
been playing a leading international role in advocating the use of DDT as a critical
element in eliminating malaria’, thus influencing the WHO (together with other
successful programmes elsewhere)*® to promote indoor residual spraying in 2006.%
That view might not be seen as impartial, but it has been said elsewhere, and in
a somewhat different context, that South Africa’s e