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1. Introduction

Since the 1972 Stockholm Declaration on
the Human Environment, environmental
laws and institutions have expanded
dramatically across the globe. All countries
have at least one environmental law or
regulation.” Most countries have established
and, to varying degrees, empowered
environmental ministries. And in many
instances, these laws and institutions have
helped to slow or reverse environmental
degradation.? This progress is accompanied,
however, by a growing recognition that

a considerable implementation gap has
opened—in developed and developing
nations alike—between the requirements of
environmental laws and their implementation
and enforcement. Environmental rule of
law—which describes when laws are widely
understood, respected, and enforced and
the benefits of environmental protection
are enjoyed by people and the planet—is
key to addressing this implementation gap.
This Report reviews countries’ experiences
building environmental rule of law and
identifies the many options available to

1 Brown Weiss 2011, 6.
2 Eg.,Velders et al. 2007; Henderson 1995.
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better give effect, and force, to environmental
law, and thereby advance the attendant
public health, environmental, human rights,
economic, and social benefits envisioned by
environmental laws.

1.1 Overview

Environmental rule of law provides an
essential platform underpinning the four
pillars of sustainable development—
economic, social, environmental, and

peace.® Without environmental rule of law,
development cannot be sustainable. With
environmental rule of law, well-designed laws
are implemented by capable government
institutions that are held accountable by an
informed and engaged public lead to a culture
of compliance that embraces environmental
and social values.

A shining example of this is Costa Rica, a
nation heavily dependent on natural resources

3 The four pillars are enshrined in the 2030 Agenda
for Sustainable Development. UNGA 2015.
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1. Introduction

in a region that has often been ravaged by
political strife. The country has increased life
expectancy to more than 79 years, achieved
96 percent adult literacy, and built per capita
income to almost US$9,000 while setting

and meeting ambitious environmental

goals, including already having doubled its
forest cover to over 50 percent, and is on
track to be climate neutral by 2021.4 A study
of Costa Rica's dramatic progress toward
sustainable development emphasizes the
importance of political consensus forged by
years of implementing strong environmental
controls alongside economic development
that resulted in a deep respect for courts and
environmental institutions, leading to the
emergence and maintenance of environmental
rule of law.> The same study notes that
erosion of environmental rule of law poses
one of the primary threats to Costa Rica's
continued success. It finds that “lack of local
governance capacity along with the difficulties
of coordination between the national and
subnational levels” present the biggest obstacle
to continued sustainable development.®

This introductory chapter reviews how the
implementation gap in environmental law
came to be, defines environmental rule of law,
discusses its benefits, considers how it can be
achieved and how it evolved, and reviews the
drivers of environmental compliance.

1.1.1 Trends

Environmental law has blossomed from

its infancy in the early 1970s into young
adulthood today.” Following the 1992 Rio
Earth Summit, countries made a concerted
effort to enact environmental laws, build
environment ministries and agencies, and
enshrine environment-related rights and
protections in their national constitutions.
Figure 1.1 shows the rapid, recent
proliferation of framework environmental

4 Keller et al. 2013, 82.
5 lbid., 89.

6 Ibid., 90.

7  Bruch 2006.
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laws: as of 2017, 176 countries around the
world have environmental framework laws
that are being implemented by hundreds

of agencies and ministries. Many other laws
contribute to the body of environmental law,
with legal instruments in 187 countries (as of
2017) requiring environmental assessments
for projects that impact the environment,?
and at least half of the countries of the world
having adopted legislation guaranteeing
access to information in general or
environmental information in particular.?
And, since the 1970s, 88 countries have
adopted a constitutional right to a healthy
environment, with an additional 62 countries
enshrining environmental protection in

their constitutions in some form—a total of
150 countries from all over the globe with
constitutional rights and/or provisions on
the environment.’ While there are still gaps
in many of the laws,™ the substantial growth
of environmental laws has been a notable
achievement.

Simultaneously, there has been a dramatic
growth of environmental institutions. As of
2017, 164 countries have created environment
ministries or the equivalent (cabinet-level
bodies with responsibility over issues
explicitly including, but not necessarily limited
to, environmental protection). (See Figure
1.2.) Of the remaining countries (countries
without environment ministries), 22 have
environmental entities with the functional

role of independent government agencies and
7 have other entities with responsibility for
environmental matters. The latter category
includes countries with departments of the
environment under ministries with broader

8 123 countries have stand-alone legal instruments
governing environmental impact assessment,
and 64 have relevant provisions in other legal
instruments. Banisar et al. 2012, 11; see also Section
3.3 of this Report. Greenland, a semi-autonomous
country, also has a legal framework governing
environmental impact assessment.
Banisar et al. 2012; see also Chapter 3 of this Report.

10 The right to a healthy environment is also enshrined
in the Constitution of the State of Palestine. See
Chapter 4 of this Report.

11 Excell and Moses 2017, 30.
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jurisdictions that do not explicitly include
environmental matters as well as entities such
as councils or directorates.

While environmental laws have become
commonplace across the globe, too often they
exist mostly on paper because government
implementation and enforcement is irregular,
incomplete, and ineffective. In many
instances, the laws that have been enacted
are lacking in ways that impede effective
implementation (for example, by lacking

clear standards or the necessary mandates).
According to the fifth Global Environmental
Outlook, considerable progress has been
made toward meeting only 4 of the 90 most
important environmental goals and objectives,
and critical ecological thresholds upon

which human well-being depend may soon

be surpassed.’? Many developing countries
prioritize macroeconomic development

when allocating government funds and
setting priorities. This results in environment
ministries that are under resourced and
politically weak in comparison to ministries for
economic and natural resource development.
While international technical and financial

aid has helped scores of countries to develop
environmental framework laws, neither
domestic budgeting nor international aid has
been sufficient to create strong environmental
agencies, adequately build capacity for agency
staff and national judges in environmental
law, or create enduring education about and
enforcement of the laws. As a result, many

of these laws have yet to take root across
society, and in most instances, there is no
culture of environmental compliance.

One of the greatest challenges to
environmental rule of law is a lack of

political will. Indeed, Thomas Carothers,

an international expert on rule of law, has
observed that “The primary obstacles to [rule
of law] reform are not technical or financial,
but political and human.”® This is particularly
true of rule of law in environmental contexts.
Often, there is a perception that environmental
rules will slow down or impede development,

12 UNEP 2012b.
13 Carothers 1998.
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with too little consideration of the ways in
which environmental rules contribute to
sustainable development over the long term.
As a result, environmental ministries are often
marginalized and underfunded.

A widespread problem with the initial
framework laws is that many were based on
laws of other countries and failed to represent
the conditions, needs, and priorities of the
countries into which they were imported.™
Moreover, framework environmental

laws often lack key provisions needed for
effective implementation. They often did not
specify concrete outcomes or set objective
goals against which to measure the laws’
performance. Only a few countries, such

as Kenya and South Africa, have adapted
their laws to more closely reflect domestic
conditions and priorities.

In addition, laws may be uneven in their
content and implementation. Donor support
may focus on a particular area of the
environment, such as wildlife protection

or climate adaptation, but neglect other
important topics, like protection of the
environmental health of children. This can
lead to fragmented approaches that can result
in robust environmental programs in some
areas, and no funding or attention to other
areas. Moreover, when funding lapses, once-
robust government programs can suddenly
collapse. This intermittent, patchwork
approach can undermine environmental

rule of law by not providing consistency in
implementation and enforcement and by
sending confusing messages to the regulated
community and the public.

Shortcomings in implementing environmental
law are by no means limited to developing
nations. Many developed nations have
adopted aggressive and comprehensive
environmental laws but have stumbled in
their implementation. In 2017, the European
Commission published the results of the first
in a series of biennial reviews of Member
States’ implementation of environmental

14 Ristroph, 2012, 10869.
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Figure 1.1: Countries with Framework Environmental Laws
(1972, 1992, and 2017)

Bl Countries with national environmental framework laws




Environmental Rule of Law 1. Introduction
Year Countries with national environmental framework laws

1972 Norway, Sweden, United States

1992 Algeria, Armenia, Azerbaijan, Belarus, Bolivia, Brazil, Bulgaria, Canada, China, Colombia,

Congo, Czechoslovakia, Democratic People’s Republic of Korea, France, Gambia, Germany,
Greece, Guatemala, Guinea, India, Indonesia, Iran, Iraq, Ireland, Italy, Jamaica, Kazakhstan,
Kyrgyzstan, Latvia, Libya, Lithuania, Luxembourg, Madagascar, Malaysia, Mali, Malta,
Marshall Islands, Mauritius, Mexico, Micronesia, Netherlands, New Zealand, Nigeria,
Norway, Oman, Pakistan, Palau, Papua New Guinea, Paraguay, Peru, Philippines, Poland,
Portugal, Republic of Korea, Russia, Saint Kitts and Nevis, Samoa, Senegal, South Africa,

Sri Lanka, Swaziland, Sweden, Switzerland, Tanzania, Thailand, Togo, Tunisia, Turkey,
Turkmenistan, Ukraine, United Kingdom, United States, Uzbekistan, Venezuela, Yugoslavia,
Zambia

2017 Afghanistan, Albania, Algeria, Angola, Antigua and Barbuda, Argentina, Armenia, Australia,
Austria, Azerbaijan, Bahrain, Bangladesh, Belarus, Belize, Benin, Bhutan, Bolivia, Bosnia
and Herzegovina, Brazil, Brunei Darussalam, Bulgaria, Burkina Faso, Burundi, Cabo Verde,
Cambodia, Cameroon, Canada, Central African Republic, Chad, Chile, China, Colombia,
Comoros, Congo, Costa Rica, Cote d'lvoire, Croatia, Cuba, Czech Republic, Democratic
People's Republic of Korea, Democratic Republic of the Congo, Denmark, Djibouti,
Dominican Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea, Eritrea, Estonia,
Eswatini, Ethiopia, Fiji, Finland, France, Gabon, Gambia, Georgia, Germany, Ghana, Greece,
Guatemala, Guinea, Guinea-Bissau, Guyana, Haiti, Honduras, Hungary, Iceland, India,
Indonesia, Iran, Iraq, Ireland, Italy, Jamaica, Japan, Jordan, Kazakhstan, Kenya, Kiribati,
Kuwait, Kyrgyzstan, Laos, Latvia, Lebanon, Lesotho, Liberia, Libya, Liechtenstein, Lithuania,
Luxembourg, Madagascar, Malawi, Malaysia, Maldives, Mali, Malta, Marshall Islands,
Mauritania, Mauritius, Mexico, Micronesia, Mongolia, Montenegro, Morocco, Mozambique,
Myanmar, Namibia, Nepal, Netherlands, New Zealand, Nicaragua, Niger, Nigeria, Norway,
Oman, Pakistan, Palau, Panama, Papua New Guinea, Paraguay, Peru, Philippines, Poland,
Portugal, Qatar, Republic of Korea, Republic of Moldova, Romania, Russia, Rwanda, Saint
Kitts and Nevis, Samoa, San Marino, Sao Tome and Principe, Saudi Arabia, Senegal, Serbia,
Seychelles, Sierra Leone, Singapore, Slovakia, Slovenia, Solomon Islands, South Africa,

Sri Lanka, Sudan, Sweden, Switzerland, Syria, Tajikistan, Tanzania, Thailand, The former
Yugoslav Republic of Macedonia, Timor-Leste, Togo, Tonga, Trinidad and Tobago, Tunisia,
Turkey, Turkmenistan, Tuvalu, Uganda, Ukraine, United Arab Emirates, United Kingdom,
United States, Uruguay, Uzbekistan, Vanuatu, Venezuela, Viet Nam, Yemen, Zambia,
Zimbabwe

Source: Environmental Law Institute, based on research conducted using FAOLEX, ECOLEX; and
other databases.

Note: This map shows countries with national environmental framework laws and does not include
countries with national sectoral legal instruments (e.g., water act or forest code)

law.™ The review found that countries faced and data; insufficient compliance assurance
implementation gaps in waste management, mechanisms; and lack of integration and
nature and biodiversity, air quality, noise, and  policy coherence.' Similarly, reviews of
water quality and management. In particular,  U.S. Environmental Protection Agency

it found that Member States suffered from performance concluded that not only were
ineffective coordination among local, regional, there substantial rates of noncompliance
and national authorities; lack of administrative in several sectors, but the Agency could not
capacity and financing; lack of knowledge even determine the extent of compliance in

15 European Commission 2017. 16 Ibid., 13.
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Figure 1.2: Countries with Environmental Ministries, Agencies,
and Other Bodies (2017)

- Countries with environment ministries (or functional equivalent):
Albania, Algeria, Andorra, Angola, Antigua and Barbuda, Argentina, Armenia, Austria, Azerbaijan, Bahamas,
Bangladesh, Barbados, Belarus, Belize, Benin, Bolivia, Bosnia and Herzegovina, Botswana, Brazil, Bulgaria,
Burkina Faso, Burundi, Cabo Verde, Cambodia, Cameroon, Canada, Central African Republic, Chad, Chile, China,
Colombia, Comoros, Congo, Costa Rica, Cote d'lvoire, Croatia, Cuba, Cyprus, Czech Republic, Democratic People’s
Republic of Korea, Democratic Republic Of Congo, Denmark, Djibouti, Dominica, Dominican Republic, Ecuador,
Egypt, El Salvador, Equatorial Guinea, Eritrea, Estonia, Eswatini, Ethiopia, Fiji, Finland, France, Gabon, Gambia,
Georgia, Germany, Ghana, Greece, Grenada, Guatemala, Guinea, Guinea-Bissau, Guyana, Haiti, Iceland, India,
Indonesia, Iraq, Israel, Italy, Jamaica, Japan, Jordan, Kenya, Kiribati, Laos, Latvia, Lebanon, Lesotho, Liechtenstein,
Lithuania, Madagascar, Malawi, Malaysia, Maldives, Mali, Malta, Mauritania, Mauritius, Mexico, Monaco, Mongolia,
Montenegro, Morocco, Mozambique, Myanmar, Namibia, Nauru, Nepal, Netherlands, New Zealand, Nicaragua,
Niger, Nigeria, Norway, Oman, Palau, Panama, Papua New Guinea, Paraguay, Peru, Philippines, Poland, Portugal,
Qatar, Republic of Korea, Republic of Moldova, Romania, Russia, Rwanda, Saint Kitts and Nevis, Saint Lucia, Saint
Vincent and the Grenadines, Samoa, San Marino, Sao Tome and Principe, Senegal, Serbia, Seychelles, Singapore,
Slovakia, Slovenia, Solomon Islands, South Africa, South Sudan, Spain, Sri Lanka, Sudan, Suriname, Sweden, Syria,
Thailand, The former Yugoslav Republic of Macedonia, Timor-Leste, Togo, Tonga, Tunisia, Turkey, Turkmenistan,
Tuvalu, Uganda, Ukraine, United Arab Emirates, Uruguay, Vanuatu, Venezuela, Viet Nam, Yemen, Zambia,
Zimbabwe

Countries with independent environment agencies (or functional equivalent):

Afghanistan, Australia, Bahrain, Belgium, Bhutan, Honduras, Iran, Ireland, Kyrgyzstan, Liberia, Libya, Marshall
Islands, Micronesia, Pakistan, Sierra Leone, Switzerland, Tajikistan, Trinidad and Tobago, United Kingdom, United
States, Uzbekistan

Countries with other relevant government entities:
Brunei Darussalam, Hungary, Kuwait, Luxembourg, Saudi Arabia, Somalia, Tanzania

Source: Environmental Law Institute and UN Environment.

Note: This map shows countries with dedicated national ministries, agencies, or other entities dealing with
environmental matters. Entities not titled as “ministries” or “agencies” were categorized into “ministry,” “agency,”
or “other” based on their functional role in governing environmental matters. The countries shown as having
environment agencies do not have a ministry (or functional equivalent) dedicated to environmental matters.
Countries with both environmental ministries and agencies are shown as having ministries. The map also shows
countries with other relevant government entities that may, for example, coordinate various ministries with
jurisdiction over environmental matters or serve an advisory role for the head of state but are not considered
part of the cabinet.
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some sectors.’” U.S. states, which implement
many U.S. federal environmental laws, also
fell short. While the federal government set

a goal that states should inspect all major air
permit holders every two years, in 2010 only
8 of the 50 states did so; and a similar goal for
inspection of all major water permit holders
was met by only 2 of 50 states.'®

Countries have adopted a range of measures
(discussed in this Report) to address this
implementation gap. Countries have been
building institutional capacity, accountability,
and integrity of environmental agencies,
courts, and others to help ensure that
environmental laws are implemented,
complied with, and enforced. Numerous
studies demonstrate that improving
governance through stronger institutions

that are resilient and resistant to corruption
results in higher per capita incomes overall,
particularly in countries that rely on natural
resource extraction.’ Countries have adopted
and strengthened laws ensuring transparency
and public participation, including 65 out of 70
countries surveyed having at least some legal
provisions for citizens' right to environmental
information.?® Countries have reinforced and
publicized the linkages between human rights
and the environment, which has elevated

the normative importance of environmental
law and empowered courts and enforcement
agencies to enforce environmental
requirements. Finally, countries have sought
to enhance their courts by improving access
to justice to resolve disputes in a fair and
transparent manner. Because of the technical
nature of environmental matters, over 350
environmental courts and tribunals have
been established in over 50 countries around
the world, including those established at the
regional, provincial, or state level.”!

While many countries are endeavoring to
strengthen implementation of environmental
law, a backlash against environmental law has

17 Farber 2016, 11.

18 Markell and Glicksmann 2014, 48.

19 See Section 2.1.2.1 infra.

20 Environmental Democracy Index 2015.
21 Pring and Pring 2016, xiii.
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also occurred. Resistance to environmental
laws has been most dramatic in the
harassment, arbitrary arrests and detentions,
threats, and killing of environmental
defenders—forest rangers, government
inspectors, local activists, and professionals
working to enforce environmental norms.
Between 2002 and 2013, 908 people

were killed in 35 countries defending the
environment, land, and natural resources;
and the pace of these kinds of killing is
increasing.”2 During 2016, more than 200
defenders were killed in 24 countries.” From
park rangers being killed in Virunga National
Park in the Democratic Republic of the Congo
to the 2016 murder of Berta Caceres, the
leader of a Honduran nongovernmental
organization, intimidation and violence
against environmental implementers,
enforcers, activists, and regular citizens is

a significant threat to environmental law
observance and the rule of law itself.

A second backlash has been to restrict efforts
by civil society. Civil society plays a vital role in
ensuring environmental law is implemented
and enforced fairly and transparently.
However, in the past 20 years, a growing
number of countries have imposed legal
restrictions on civil society involvement and
funding. For example, some countries only
allow those civil society organizations that
are tightly controlled by the government to
participate in environmental decision making,
and these organizations do not necessarily
represent the public’s interests. Other
countries restrict funding for civil society
from foreign sources or limit the ability of
foreign organizations to operate in their
countries. China recently ordered over 7,000
foreign nongovernmental organizations to
find a Chinese governmental correspondent
to vouch for them and then to register with
the police—or stop working in China.** These
growing restrictions, shown in Figure 1.3, can
also impair the ability of the public to speak
up about environmental injustices and be

22 Global Witness 2014; OHCHR 2015c.
23 Global Witness 2017, 6.
24 Wong 2016.
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heard when domestic political forces are
aligned against them. The efforts to restrict
civil society extend well beyond China, as
Russia, Turkey, Viet Nam, Cambodia, and
many other countries have seen similar
trends recently; and in many cases, the
restrictions extend beyond environmental
issues.? Increasingly legislators, policymakers,
and stakeholders are recognizing the harms
being brought about by the fragmented state
of environmental governance and threats to
civil society and environmental defenders. To
address this situation, environmental rule of
law offers a conceptual and policy framework
for strengthening the implementation of
environmental law in a systematic and holistic
manner. This conceptualization has been
gaining popularity across the globe in the
past several years as a way to give life to
environmental laws and to build stronger rule
of law across all of society.

1.1.2 Environmental Rule
of Law Defined

The United Nations defines rule of law as
having three related components, as shown
in Figure 1.4: law should be consistent with
fundamental rights; law should be inclusively

25 European Foundation Centre 2017.
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developed and fairly effectuated; and law
should bring forth accountability not just
on paper, but in practice—such that the law
becomes operative through observance of,
or compliance with, the law. These three
components are interdependent: when

law is consistent with fundamental rights,
inclusively promulgated, and even-handedly
and effectively implemented, then the

law will be respected and observed by the
affected community.

Environmental rule of law incorporates
these components and applies them

in the environmental context. As such,
environmental rule of law holds all entities
equally accountable to publicly promulgated,
independently adjudicated laws that

are consistent with international norms

and standards for sustaining the planet.
Environmental rule of law integrates critical
environmental needs with the elements of
rule of law, thus creating a foundation for
environmental governance that protects
rights and enforces fundamental obligations.?®

While drawing from broader rule of law
principles, environmental rule of law is
unique in its context, principally because
environmental rule of law governs the vital
link between humans and the environment
that supports human life and society, as well
as life on the planet. This critical importance
stands in stark contrast to the politics that
often surround the environment. Often
environmental ministries are among the
weakest ministries, with comparatively
fewer staff and less political clout; yet the
political economy often drives environmental
violations. Why should companies invest

in pollution control technologies if there is
little likelihood of enforcement, the penalties
are too low and can be incorporated as

a cost of doing business, and there is
widespread noncompliance? And what are
the disincentives to grabbing land, forests,
minerals and other resources, when the
financial rewards are so high?

This dual challenge of the lack of incentives
for environmental compliance and of the
weaker capacity for implementation and

26 UNEP and ELI 2016.
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Figure 1.3: Countries with Legal Restrictions on Foreign Funding and
Activities of Nongovernmental Organizations (2016)

of

[l Countries that have adopted legal restrictions on the activities of foreign nongovernmental organizations:
Albania, Bosnia and Herzegovina, Cambodia, Croatia, Czech Republic, Democratic Republic of the Congo, Dominican
Republic, El Salvador, Guatemala, Honduras, Irag, Kenya, Latvia, Liberia, Malawi, Mexico, Montenegro, Mozambique,
Panama, Senegal, Serbia, Slovenia, South Sudan, Tanzania, The former Yugoslav Republic of Macedonia, Timor-Leste

Countries that have adopted legal restrictions on foreign funding flows to locally operating
nongovernmental organizations:
Bahrain, Bangladesh, Belize, Bolivia, Cameroon, Canada, Jordan, Singapore, Sri Lanka, Uruguay, Venezuela

Countries that have adopted legal restrictions on foreign funding flows to locally operating
nongovernmental organizations and restrictions on the activities of foreign nongovernmental organizations:
Afghanistan, Algeria, Angola, Azerbaijan, Belarus, Benin, Bhutan, Burundi, China, Ecuador, Egypt, Equatorial Guinea,
Eritrea, Ethiopia, India, Indonesia, Israel, Kazakhstan, Myanmar, Nepal, Oman, Pakistan, Qatar, Russia, Rwanda, Sierra
Leone, Somalia, Sudan, Tajikistan, Thailand, Tunisia, Turkmenistan, Uganda, Ukraine, Uzbekistan, Viet Nam, Zimbabwe

Source: Environmental Law Institute, based on data in Dupuy, Ron, and Prakash 2016 and from Dupuy 2016.

enforcement—combined with the fundamental water scarcity, air and water pollution, and

need all people have for clean air, food, and
water—drives the need to pay particular
attention to environmental rule of law.

1.1.3 The Unique Context for
Environmental Rule of Law

Environmental rule of law is key to addressing
the full range of environmental challenges,
including climate change, biodiversity loss,

soil degradation. It imbues environmental
objectives with the essentials of rule of law
and underpins the reform of environmental
law and governance. Driven by these goals,
the push for environmental rule of law has
gone from obscurity to ubiquity. It emerges
from two age-old truths. First, voluntary
measures alone are not enough to ensure
sustainable management of the environment
upon which people and the planet depend.
Binding systems of laws—with standards,
procedures, rights, and obligations—are
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Figure 1.4: Components of
Rule of Law

Fundamental

Accountability rights

Inclusively
developed/fairly
effectuated

necessary to avoid the tragedy of the
commons.?” Second, as with any other area of
law, legal objectives can only be fulfilled when
there is rule of law.?® It also emerges from

the circumstantial reality that environmental
rule of law gaps stand as a major impediment
to achieving environmental and sustainable
development ambitions.

Environmental rule of law is key to achieving
the Sustainable Development Goals.?° Indeed,
it lies at the core of Sustainable Development
Goal 16, which commits to advancing “rule

of law at the national and international
levels” in order to “[p]Jromote peaceful

and inclusive societies for sustainable
development, provide access to justice for all
and build effective, accountable and inclusive
institutions at all levels.”

Environmental rule of law has seven
distinguishing characteristics, as illustrated
in Figure 1.5, that make it both particularly
important and challenging to implement.
These are discussed in turn.

27 Hardin 1968.
28 Carothers 1998; Marmor 2004.
29 Akhtar 2015.
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Box 1.1: Contrasting
Environmental Rule of
Law and Environmental
Governance

While environmental rule of law
and environmental governance are
related, there are distinctions in
objectives and scope.

Environmental rule of law focuses

on ensuring compliance with and
enforcement of environmental laws.
Environmental governance comprises
a broader set of objectives and
approaches related to making and
implementing decisions related to the
environment—with environmental
rule of law speaking particularly to the
implementation.

Even when addressing similar issues,
there can be distinctions. For example,
environmental rule of law emphasizes
civic engagement as a means to
improve adherence to the law, while
environmental governance takes a
broader view of civic engagement
(aiming to improve the quality of
decision making, enhance public voice,
and build civic support, as well as
improve compliance and enforcement).

First, environmental rule of law is critical

to human health and welfare. It ensures
adherence to the standards, procedures,

and approaches set forth in the laws to
ensure clean air, clean water, and a healthy
environment. Environmental rule of law is
also important to ensuring people’s rights

to access and use land, water, forests, and
other resources are respected and protected,
thus advancing livelihoods, food security, and
dignity.*

30 Bosselmann 2014; Daly and May 2016.
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Second, environmental rule of law is
emphatically multidimensional. It cuts across
many forms of law and norms—from social
and customary norms of villages to statutory
laws of nations to voluntary standards
adopted by companies. It also cuts across
many levels of governance—from customary
governance among indigenous peoples and
rural populations to subnational, national,
regional, and international government
regulation. It often resides in more than

one agency or ministry across several levels
of government, meaning that regulation

of a mine, for example, may involve the
environmental, water, mining, labor, finance,
social development, and justice ministries at
the national and often subnational levels.

Third, environmental rule of law is shaped

by and responds to significant political,
economic, and social dynamics that are
particular to natural resources, namely the
tragedy of the commons and the resource
curse. For example, the limited capacity of the
planet to support life with exhaustible natural
resources and the tendency of common pool
resources to be depleted if not managed

with care both highlight the centrality of
environmental rule of law in preventing the

Figure 1.5: Distinguishing
Characteristics of Environmental
Rule of Law
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tragedy of the commons.?' The experience
of many countries endowed with significant
natural resource wealth is that too often
these resources prove a curse instead of a
blessing, in that extraction of the resources
often fosters corruption, rent seeking,®> and
inequitable distribution of the proceeds,
which can lead to political strife, instability,
and even armed conflict.>® To prevent this
resource curse, countries have invoked

key elements of the environmental rule of
law, including transparency, participation,
accountability, and benefit sharing.>*

Fourth, management of the environment also
implicates the moral and ethical duties humans
owe non-human species and resources. Many
species’ survival rests upon the success of
environmental rule of law. Some countries are
extending legal rights or legal personhood to
natural resources, such as rivers and protected
areas, to reflect the customary importance they
hold in their cultures.®

Fifth, because so many human communities
depend upon natural resources for their
livelihoods and welfare, and are affected

by the conditions of the environment
around them, and because all humans
depend on clean air and water, public
involvement in environmental decisions and
laws is particularly important.®® Pollution
and environmental degradation tend to
disproportionately affect disadvantaged

31 Hardin 1968; Nagan 2014; Johnson 2015. “Tragedy
of the commons” refers to a situation in a shared-
resource system (such as a common grazing area)
where individual users acting independently and
advancing their own interests behave contrary
to the common good of all users by depleting or
spoiling that resource and collectively degrade the
integrity and health of that resource system.

32 “Rent seeking” refers to attempts to capture
economic benefits without contributing to the
overall economic production. Rent seeking often
happens through resource capture, corruption, and
patronage. Rustad, Lujala, and Le Billon 2012.

33 Auty 1993; Karl 1997; Ross 2004.

34 Adani and Ricciuti 2014; Epremian, Lujala, and
Bruch 2016.

35 See Section 4.1.3 infra.

36 Eden 1996; Beierle 2010.

12

Environmental Rule of Law

populations and indigenous communities
who rely on natural resources for subsistence
and cultural identity. Moreover, given their
particular interest in protecting their health,
livelihoods, and welfare, the public has a
particular interest in ensuring that projects
adhere to the required environmental
standards and procedures; as such, they

can provide an often-needed supplement

in monitoring compliance and supporting
enforcement.?” Thus, the growing recognition
of the need to supply the public with access
to information, meaningful participation

in decision making, and access to justice

and, if applicable, to obtain free, prior, and
informed consent is particularly salient in
environmental rule of law.

Sixth, environmental rule of law must

also contend with uncommon timescales.
Management decisions about natural
resources and the health of ecosystems
can affect many generations into the
future—a timescale of many centuries

and more. Frequently such decisions are
irreversible, as they impact the survival of
a species, the use of a finite resource, or a
potential tipping point, such as the amount
of greenhouse gases emitted into the
atmosphere causing cascading changes.*®
Thus, environmental rule of law implicates
intergenerational equity and people who
are not yet born.* Moreover, technologies
and behaviors affecting the environment
are dynamic and often quickly evolving. Too
often, environmental laws lag behind the
environmental threats. This emphasizes
the importance of adaptability and dynamic
environmental laws and institutions.

Finally, environmental rule of law often
depends on decision making in the face
of significant uncertainty.*’ Limits on
current scientific understanding means
that environmental matters can raise more

37 Greve 1990; Daggett 2002.

38 Solomon et al. 2009; Moore 2008; Scheffer,
Carpenter, and Young 2005.

39 See, e.g., Brown Weiss 1983; Brown Weiss 2007;
Solow 1974.

40 Ebbesson 2010.
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questions than answers. What is a safe level
of exposure to a particular chemical? What
are the long-term effects of nanotech (or
other new technologies) on public health and
agriculture? How much will the sea level rise
by 21007 What are the long-term effects on
the ecosystem if a particular species goes
extinct? But circumstances often demand
government action, even in the face of such
uncertainty—or especially in the face of such
uncertainty. One response—starting in the
1970s—was the development of adaptive
management, which provides a framework
for taking action in light of uncertain data and
understanding.*' Another approach has been
the creation of the precautionary principle—
the tenet that when confronted with a lack
of information, actions should be taken that
err on the side of precaution rather than
increasing risk.*?

Thus, environmental rule of law is unique in
its complexity, long time horizon, operation at
the cutting edge of technology and scientific
understanding, its transcendent reach across
environmental, economic, and social matters,
and its centrality to human and non-human
well-being.

1.1.4 This Report

This Report focuses on the implementation
gap between the many environmental goals,
laws, regulations, and policies adopted and
the on-the-ground reality of environmental
conditions, compliance with environmental
law, and community engagement in
environmental decision making. It explains
how environmental rule of law provides

a framework for giving meaning to
environmental laws already on the books and
for helping to foster cultures of compliance
with environmental law across nations.

41 Walters 1986; Ruhl 2005; Williams, Szaro, and
Shapiro 2009.

42 Cameron and Abouchar 1991; Harremoes et al.
2002; Marchant 2003.
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It has become increasingly apparent

that failure to implement and enforce
environmental law directly threatens
environmental progress and sustainability.
The United Nations Environment
Programme’s Governing Council declared
that “the violation of environmental law

has the potential to undermine sustainable
development and the implementation of
agreed environmental goals and objectives at
all levels and that the rule of law and effective
governance play an essential role in reducing
such violations.”* And the first United
Nations Environment Assembly called on all
countries “to work for the strengthening of
environmental rule of law at the international,
regional and national levels”.

Implementing environmental rule of law is not
simply about bringing violators to justice.

While enforcing existing laws is critical, the
ultimate goal of environmental rule of law
is to change behavior onto a course toward
sustainability by creating an expectation
of compliance with environmental law
coordinated between government, industry,
and civil society. If environmental rule of

Gold mining in the Democratic Republic
of the Congo

43 UNEP 2012a.
44 UNEP 2014b.
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law takes root, parties will know what the
laws require of them, what their rights

are and how to safely exercise them, and
what consequences to expect if they fail to
comply. Parties who are aggrieved will have
ready access to remedies for environmental
violations, and the public's views on
environmental issues will be both informed
by government's sharing of information
and reflected in governmental decisions.
This culture of transparency, justice, and
collaboration can build relationships and
trust between stakeholders to address
controversies that will no doubt arise.
While environmental rule of law does not
eliminate disagreements or necessarily alter
differing perspectives over environmental
and natural resource management issues,
it does build the resiliency of government
and of stakeholder relationships to resolve
these differences in an organized, rational,
and peaceful manner, to the benefit of the
environment and of all in society.

Environmental rule of law is relevant at all
levels of government, as noted by the United
Nations Environment Assembly. This Report
focuses predominantly on national level
measures to implement and strengthen
environmental rule of law. Many of the
lessons and experiences discussed apply at
the subnational and regional levels, and the
Report refers to international, regional, and
subnational practices, but it is aimed primarily
at national efforts.

This Report is organized in six parts, as shown
in Figure 1.6: an introduction; four substantive
chapters on institutions, civic engagement,
rights, and justice; and a future directions

and recommendations section. This is the
first global assessment of the environmental
rule of law, and the four substantive chapters
represent in-depth analyses of a few selected
priority issues within the broader field of
environmental rule of law. The methodology
guiding this Report's development is
explained in Box 1.2

The Institutions chapter reviews the critical
role institutions, such as government agencies
and courts, play in environmental rule of

14
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Figure 1.6: Report Outline
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law and the key opportunities for building
stronger environmental institutions. In
particular, the chapter highlights the need for
clear and appropriate mandates; coordinating
across sectors and levels of government;
developing the capacity of institutions and
personnel; collecting, using, and disseminating
reliable data; employing independent audit
and review mechanisms; ensuring the fair

and consistent enforcement of law; and
deploying leadership and management skills
to empower staff and model behavior. The
chapter concludes that with the proper mix of
capacity, accountability, resources, integrity,
and leadership, environmental institutions are
poised to greatly narrow the implementation
gap in environmental rule of law.

The Civic Engagement chapter explores the
legal and practical tools for civic engagement
that continue to evolve at the international and
national levels in support of more effective
environmental rule of law. Civic engagement
consists of providing the public meaningful
access to information and engaging the public
to participate in environmental decision
making.*®> After reviewing the various types of
civic engagement, its benefits, and challenges

45 Access to justice—the third prong of Principle 10
of the Rio Declaration—is addressed in the Justice
chapter.
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Box 1.2: Methodology for Developing This Report

This Report was assembled as a desk study by the Environmental Law Institute on
behalf of UN Environment. It is based upon extensive research and solicitation of
examples and experiences from the Montevideo focal points and from attendees at
World Conservation Congress events and Law, Justice and Development Week events
where the topic was discussed. The framework of this Report derives from the United
Nations Environment Programme’s Issue Brief “Environmental Rule of Law: Critical

to Sustainable Development” as well as the United Nations Environment Programme
Governing Council Decision 27/9 on advancing justice, governance, and law for

environmental sustainability.?

Recognizing that environmental rule of law is relevant to all countries, the Report
has endeavored to draw on the experiences, challenges, viewpoints, and successes
of diverse countries across the world. Accordingly, examples and case studies and
citations are illustrative of the dynamic or approach; often, experiences from other

countries could be used instead.

Drafts of this Report were reviewed by Montevideo focal points and a number of

subject matter experts.

a. The germinal article “Foundations of Sustainability” by Scott Fulton and Antonio Benjamin laid the
groundwork for these later developments. See Fulton and Benjamin 2011.

to its implementation, the chapter discusses
the meaningful ways in which States are
providing access to environmental information
and enhancing public participation in
environmental decision making, ranging from
real-time access to ambient environmental
data to empowering citizens to manage local
resources. It concludes that transparency and
participation are central to the environmental
rule of law because they can help identify
when there is a violation and prevent potential
future violations, as well as the broader
benefits of enhancing public trust, social
cohesion, and environmental governance.

The Rights chapter reviews the evolving
relationship between environmental rule

of law on the one hand and constitutional,
human, and other rights related to the
environment on the other. It traces the origins
of environment-related rights (see Box 1.3)
and examines the many rights, including

those related to life, health, food, and water,
that are closely linked to the environment.
In turn, it explores how procedural rights,
such as rights to information, participation in
government, justice, and nondiscrimination,
are themselves essential elements of
environmental rule of law. The chapter

then reviews the role a right to a healthy
environment plays in many countries, and
how enforcing the rights to nondiscrimination,
free association, and free speech are
necessary for environmental rule of law.
The chapter also reviews environmental
defenders’ critical role in protecting the
environment and the importance of
protecting these defenders through human
rights mechanisms and other approaches.

It concludes that just as constitutional and
human rights cannot be realized without

a healthy environment, environmental

rule of law is predicated upon respect for
constitutional and human rights.

15
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Box 1.3: Environment-Related Rights

There is a wide range of substantive and procedural rights related to the environment
(sometimes referred to as “environmental rights”).2 These include substantive rights,
such as the rights to a healthy environment, to life, and to water. They also include
procedural rights, such as the rights of access to information, public participation,

access to justice, and nondiscrimination.

These rights relate to the environment in two key ways. First, many rights require
certain environmental conditions or inputs for their enjoyment (such as the right

to life).> Second, many rights, especially procedural rights, are indispensable to the
environmental rule of law even if the rights apply generally and are not limited to the

environmental context.

These rights are recognized and protected by national constitutions and laws;
international human rights law, international environmental law, and other
international law; and by provincial and other subnational constitutions and laws.

In some instances, there is wide agreement on the existence and scope of an
environment-related right (such as the right to water); others are more contested.
Accordingly, in a particular instance, it is necessary to consider which national
constitution and laws, international human rights instruments, and other international
legal instruments apply (as well as subnational instruments, in certain cases).

For a more detailed analysis of environment-related rights, see the Rights chapter.

a. Shelton 1991; Boyle 2007; Boyd 2012; Feris 2017.

b. SeeBox4.2.

The Justice chapter explores how a fair,
transparent justice system that efficiently
resolves natural resource disputes and
enforces environmental law is critical to
establishing environmental rule of law. The
chapter surveys the key components of
effective environmental adjudication. Parties
must be able to avail themselves of the law
and its protections and sanctions without
undue financial, geographic, language, or
knowledge barriers. The dispute resolution
or enforcement process needs to be fair,
capable, transparent, and characterized by
integrity. Finally, remedies available through
the justice process must address the harms
and grievances raised, and be sufficient to
deter future violations. The chapter also
considers key opportunities for improving

16

justice in environmental cases, and shares
innovative practices, such as restorative
justice. It concludes that while the effective
and peaceful resolution of the legal issues
in an environmental dispute is key, it is
also important to address the underlying
social and political conflicts that often drive
environmental conflicts.

The Report's conclusion emphasizes

that achieving sustainable development
depends upon strengthening environmental
rule of law. This means engaging diverse
actors to conduct regular assessments

on the environmental rule of law. There

are significant data gaps and a need for
indicators to measure, track, and report on
environmental rule of law performance. The
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conclusion offers a framework for indicators.
Finally, the conclusion provides a roadmap for
implementing and tracking the effectiveness
of environmental rule of law moving forward.

1.2 Benefits of the
Environmental
Rule of Law

The benefits of environmental rule of law
extend far beyond the environmental sector.
While the most direct effect is in protection
of the environment itself, it also strengthens
general rule of law, supports sustainable
economic and social development,
contributes to peace and security by avoiding
and defusing conflict, and protects the
fundamental rights of people. Figure 1.7
captures these benefits.

Environmental rule of law protects public
health as well as the environment and the
sustainable use of natural resources. To be
effective, wildlife conservation, climate change
adaptation, pollution control, and resource
management, for example, all depend on

1. Introduction

Waste burning in Haiti

environmental rule of law. Numerous studies
show that when environmental laws are
enforced and a culture of compliance takes
root, positive environmental results follow,
such as increased wildlife populations,
decreased human health impacts from air
and water pollution, and improved ecosystem
services, such as provision of clean drinking
water.* These benefits are not simply the
result of government action alone but are
the result of a collaborative effort across
society to address environmental issues.

For example, the International Development
Law Organization assisted in protecting
environmental endowments and tourism by
limiting poaching and helping to strengthen
wildlife conservation and climate change
adaptation laws in Kenya.” And initiatives
such as the Kimberley Process and the
Forestry Law Enforcement, Governance and
Trade initiative show how companies can

be active partners—and even leaders—in

46 See Section 2.1.2.1 infra.
47 |IDLO 2014, 35.
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Figure 1.7: Benefits of the
Environmental Rule of Law
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ensuring only legally extracted resources
enter the chain of commerce.*®

Environmental rule of law reduces corruption
and noncompliance in natural resource
management, which attracts investment in a
country's resource sector. Experience shows
that companies are more likely to comply with
the law when other companies also comply
and when government has made clear that
compliance is expected.* Further, compliance
efforts reward good actors by assuring them
they will not be at a competitive disadvantage
by investing in compliance with environmental
laws. The rule of law thus reinforces

positive behavior by rewarding responsible
businesses, for example, in the forest sector
by ensuring prosecution of illegal logging.*°

48 See https://www.kimberleyprocess.com; http://www.
euflegt.efi.int. See also the International Tin Code
of Conduct, whose first principle is “Maintain legal
compliance....” https://www.internationaltin.org/
code-of-conduct/.

49 See Section 2.6.1 infra.

50 Davis etal.2013.
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While unsustainable development may serve
short-term financial interests of particular
individuals or entities, environmental rule

of law plays an important role in protecting
financial interests of a state’s citizens and
future generations over the long term, both
individually and collectively. Sustainable
management of natural resources and
maximization of their financial value provide
a foundation for long-term investment,
which can serve to grow markets and expand
opportunities. Environmental rule of law
serves to encourage “inclusive and equitable
economic growth; support investment and
promote competition; provide access to
information and markets for the poor and
marginalized; secure land and property

title; and provide mechanisms for equitable
commercial dispute resolution.”! This
connection between environmental rule

of law and economic growth is reflected

in various development indices that link
different elements of environmental rule

of law both to growth in gross domestic
product and to a decrease in inflation and
inequality.>? Limiting abuse of resources, such
as wildlife trafficking, also preserves natural
capital and cultural heritage for citizens and
allows enjoyment of these resources over
generations.® As such, environmental rule of
law advances intergenerational equity, as well
as intragenerational equity.

Environmental rule of law can also improve

a company's bottom line by preventing and
peacefully resolving conflicts. Where social
conflicts escalate, they can disrupt operations
and harm reputation and brand. For example,
a study of the impacts of social conflicts on the
bottom line of palm oil companies in Indonesia
found that the tangible costs of social conflict
range from US$70,000 to 2,500,000.54 The
largest direct costs were lost income arising
from disrupted plantation operations and
staff time diverted from other tasks to address
conflict. Tangible costs represent 51 to 88

51 IDLO 2014, 24.

52 Kaufmann and Kraay 2008, 10.

53 UN Environment Assembly 2014; London
Conference on the lllegal Wildlife Trade 2014.

54 IBCSD 2016.
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percent of plantation operational costs, and
102 to 177 percent of investment costs on a
per hectare per year basis. In addition, social
conflicts had intangible or “hidden” costs

that range from US$600,000 to 9,000,000,
representing expenditures or indirect losses
associated with, for the purposes of this
study, risk of: conflict recurrence or escalation;
reputational loss; and risk of violence to
property and people.

Environmental rule of law strengthens rule

of law more broadly by increasing trust in

the government and solidifying its legitimacy.
Strong environmental rule of law involves the
public and other stakeholders in government
decision making and holds decision makers
accountable for the outcomes of their actions.
This helps engender trust across society.”

For example, when local communities are
meaningfully informed about and engaged

in natural resource management decisions,
they are more likely to have a sense of policy
ownership and convince others to respect

the decisions. Such decisions may range

in scale from village-based management
plans to transnational water agreements.

This kind of cooperation can help to cure
significant democratic deficits. Environmental
cooperation builds trust® and limits the power
of non-state, non-citizen actors to coopt the
actions of the government.’” Legitimacy brings
with it the collateral benefit of lessening
criticism, resistance, and discontent. While
States are often concerned about public
resistance, States have begun to allow citizen
and civil society participation in government
decisions to avoid their disapproval and
obtain their support.*®

The United Nations has noted a final, vital
benefit of environmental rule of law: “Proper
management of natural resources, in
accordance with the rule of law, is also a key
factor in peace and security ....”>° Evidence
demonstrates, for example, that a state

55 Davis et al. 2013.

56 Getliffe 2002, 101.

57 Kaufmann 2015.

58 Ferris and Zhang 2003, 569; see also Chapter 3.
59 UN n.d.
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can prevent both local and regional unrest

by protecting land rights and peacefully
resolving land disputes.® With over 40 percent
of internal armed conflicts over the last 60
years linked to natural resource issues,*
maintaining a peaceful society depends on
vindication of environment-related rights.

The myriad benefits of environmental rule

of law were demonstrated by the European
Commission’s review of how Member States
are implementing environmental law. Three of
the many identified examples of what could be
achieved if States fully implemented European
Union environmental requirements were:

e full compliance with European Union
waste policy by 2020 could create
an additional 400,000 jobs and an
additional annual turnover of EUR€42
billion in the waste management and
recycling industries;

e f existing European Union
water legislation were to be fully
implemented, and all water bodies to
achieve a “good” status ranking, the
combined annual benefits could reach
at least EUR€2.8 billion; and

e while the Natura 2000 network of
protected areas already delivers
estimated gains of EUR€200-300 billion
per year across the European Union,
full implementation of Natura 2000
would lead to the creation of 174,000
additional jobs.5?

Thus, environmental rule of law provides
environmental, economic, social cohesion,
human rights, and security benefits that
represent a significant return on investment.

60 Knightetal.2012.
61 UNEP 2009.
62 European Commission 2017, 2.
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1.3 Core Elements of
Environmental
Rule of Law

Environmental rule of law comprises many
elements, as it represents the efficient

and effective functioning of environmental
governance across multiple levels of
institutions, sectors, and actors. The

United Nations Environment Programme’s
Governing Council identified seven core
elements,®® depicted in Figure 1.8. These are
discussed in turn.

1.3.1 Fair, Clear, and
Implementable
Environmental Laws®*

Environmental rule of law is premised upon
fair, clear, and implementable laws.* Laws
that are fair adhere to rule-of-law principles
of “supremacy of law, equality before the
law, accountability to the law, fairness in
the application of the law, separation of
powers, participation in decision making,
legal certainty, avoidance of arbitrariness,
and procedural and legal transparency.”®
These principles of fairness call for all persons
and entities, including the State itself, to be

63 UNEP International Advisory Council for
Environmental Justice 2015.

64 While fair, clear, and implementable laws are
important to the environmental rule of law, the laws
themselves are only one of several major limitations
on the environmental rule of law. It is clear that
gaps and thinness in drafting of environmental
laws can be an important factor impeding effective
implementation and enforcement. That said
the substantive chapters of this Report focus
primarily on other, less obvious reasons for gaps
in implementing and enforcing environmental law.
Focusing on the details of capacity, implementation,
and enforcement is crucial to understanding the
full dimensions of the environmental rule of law
challenge facing countries across the globe.

65 Ibid.

66 UN 2008, 1.

20

Environmental Rule of Law

subject to and accountable for complying with
law and for the laws to be administered and
enforced with transparency.®’

Clarity in laws ensures that they are easily
understood so that their requirements are
unambiguous and they can be implemented
properly. Those reading the law should be
able to understand the implications of the law
and the obligations it imposes on both those
it regulates and those who are charged with
implementing and enforcing it. Additionally,
laws need to clearly delineate responsibility
across organizations, particularly as they
relate to the enforcement of the law. For
example, early environmental regulations

in China were ambiguous as to who was
responsible for enforcement. The national
government believed it was the responsibility
of local government, while local governments
often did not wish to enforce environmental
regulations as that would disadvantage

local businesses. The Chinese government
subsequently revised its laws to provide
greater clarity and accountability.®®

Laws should also be readily implementable
and adapted to the national context, meaning
that the approaches are effective in the
particular institutional, cultural, and economic
context of the country. It is also important

for the laws to contain the procedures and
mandates necessary to carry out the law's
requirements. As discussed in Case Study 1.1,
it is important for environmental laws to keep
pace with technological developments as well.

Another example of a critical gap in
legislation, implementation, and enforcement
that enables practices with negative impacts
on a country’'s economy to continue,
environment, and health is the issue of

lead paint, which is still allowed in over 100
countries. See Case Study 1.2.

Environmental laws and regulations often
risk being sidelined by other legal provisions.
For example, over 3,000 trade agreements
contain investor-state dispute settlement

67 UNSC 2004, 4; O'Donnell 2004.
68 Percival 2008.
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provisions under which an investor can sue
a country to protest its national laws and
regulations.®® These provisions have been
used in some circumstances to fight against
environmental laws and regulations that
appear to be unfairly discriminatory against
foreign investors.”

1.3.2 Access to Information,
Public Participation, and
Access to Justice”

Access to information, public participation,
and access to justice are commonly known

as the “access rights” and are a fundamental
component of rule of law that are particularly
salient to environmental rule of law. The
access rights apply in the development,
implementation, and enforcement of
environmental laws and regulations. Because
citizens’ health and livelihoods are inextricably
connected with environmental and natural
resource management, there are strong
social, economic, and political incentives

for active engagement which can help to
ensure that the regulated community and the
government comply with environmental laws.

Access to information is the foundation for
effective civic engagement. Environmental
information, including ambient pollution
levels and source-specific information,
among other types of information, helps the
public determine whether there is or might
be a violation; it also informs whether and
how to engage.

Public participation in environmental
decision making improves the information
available to decision makers, can enhance
implementation, and provides a means for
avoiding or resolving disputes before they
escalate. It can also build public support for
the outcome, and improve compliance.

69 USTR 2015.

70 Tienhaara 2006; Brower and Steven 2001.

71 These dynamics are examined primarily in Chapters
3 (Civic Engagement) and 5 (Justice), but also to
some extent in Chapter 4 (Rights).
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Figure 1.8: Core Elements of the
Environmental Rule of Law
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Access to justice means that the public has
ready and meaningful access to courts,
tribunals, commissions, and other bodies
that are charged with protecting their
rights and peacefully resolving disputes.
This both helps to protect the other access
rights and to strengthen capacity to enforce
environmental laws.

These three pillars of civic engagement build
responsiveness and accountability, and as
such, they are essential to environmental rule
of law.

1.3.3 Accountability and
Integrity of Institutions
and Decision Makers™

Environmental institutions are the face of
environmental rule of law to the public.
They are responsible for implementing
and enforcing the environmental laws.

72 These issues are examined further in Chapter 2
(Institutions).
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Case Study 1.1: Technological Innovations Outpace Legal Responses

It is not uncommon for technological advances to present issues not contemplated by
existing environmental laws. For example, as China struggles to meet growing energy
demand and reduce its use of coal, its government, in conjunction with major oil
companies, has pushed aggressively to develop its shale gas resources—the largest in
the world.?

Regulations for conventional oil and gas development also apply to shale gas, but China
lacks regulations to address environmental concerns specific to hydraulic fracturing,
which is a relatively new technique used to extract shale gas.? Rules for monitoring
methane leaks do not exist.c The government has not implemented environmental
compliance inspections broadly enough, or set water pollution penalties high enough,
to deter firms from disposing of wastewater improperly.? Corruption challenges also
undermine efforts to hold violators accountable.® Similar concerns plague water
sourcing. Given that transporting water from afar is often more expensive than
withdrawing local water—sometimes even after fines are assessed for doing so
illegally—economic incentives prompt operators to deplete local water resources.f

As of 2012, no regulations governing the specific problems of fracking had been written,
even as shale gas development proceeded.8 In 2014, China scaled back its shale output
goals due to geological challenges." Yet, the industry had already taken off, with more
than 600 shale gas wells drilled since 2011.

Shelton 1991; Boyle 2007; Boyd 2012; Feris 2017.
Guo, Xu, and Chen2014.

Ibid.

Ibid.

Transparency International 2015

Guo, Xu, and Chen 2014.

Xiaocong 2015.

Feng 2015, 22-23.

Oil & Gas Journal 2018.

T T 0 an oo

They also have a broader socio-political sustainable development.”® Institutions at
role, demonstrating to the public that all levels of governance are strengthened
environmental law brings about social, when they are open and accountable to their
economic, public health, security, and constituencies.”

environmental benefits for all. For the public _ ) . .

to support environmental initiatives over Corruption can be an issue in all countries,
the long term, environmental institutions regardless of how developed their

and decision makers must be accountable institutions are.” That said, countries that
and demonstrate integrity. Institutions
instilled with integrity and accountability

are more effective at delivering enduring 73 See Section 2.1.2.1 infra.
74 UN General Assembly 2014, para. 82.

75 Welsch 2003.
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Case Study 1.2: Lead Paint: Gaps in Legislation Harming Public
Health, Economies, and the Environment

There is no known level of lead exposure that is considered to be safe, and lead paint
is @ major global source of childhood exposure to lead. Indeed, in many countries
paint is the leading source of childhood lead exposure. The staggering impacts of lead
exposure include reduced childhood IQs causing lowered productivity and earning
potential, with costs estimated at over US$950 billion in low- and middle-income
countries. In many countries, the economic toll of lead exposure impacts GDP by

2-4 percent.? Moreover, scientific studies indicate a strong association between lead
exposure and violent crime rates.

Establishing and enforcing lead paint laws is an effective way to improve public health.
Currently only one third of countries have lead paint laws. High levels of lead in paint have
been found in countries that lack legal limits on lead in paint,© and are also found in some

countries that have such laws but lack effective enforcement and compliance mechanisms.

To address this challenge, UN Environment and the World Health Organization are
leading the Global Alliance to Eliminate Lead Paint (the Alliance) to help countries around
the world take action. This voluntary global initiative includes national governments,

the paint industry, nongovernmental organizations, and academics working together to
promote laws to phase-out lead paint. The Alliance has created tools to help countries
develop lead paint laws, including a lead paint elimination toolkit? and a guidance and
model law for regulating lead paint.c The guidance and model law offer suggested
provisions that countries can adapt to their national legal context.

Industry is actively working with the Alliance at the global and regional level. The cost
of switching to non-lead paint additives is relatively low. Paint testing studies show that
paint free of lead additives is available in each of the more than 40 low and middle
income countries where paint was tested, and the costs of paints without lead additives
are comparable to paints with lead additives.

These lead paint elimination activities provide some insights for efforts to promote the
environmental rule of law. One key insight is that establishing lead paint elimination
laws that are relatively simple to implement and are regionally similar protects human
health, promotes compliance, and provides a level playing field for industry. The direct
benefits to public health and economic development illustrate the positive value and
importance of environmental rule of law. It is critically important to pay particular
attention to risks affecting vulnerable sub-populations, such as children. And voluntary
partnerships can build momentum toward concrete progress by focusing on a specific
goal and working across sectors, with legal, environmental, and health professionals
working together, alongside industry and nongovernmental organizations.

a. NYUn.d.

b. See, e.g., Wright et al. 2008; Feigenbaum and Muller 2016; Mielke and Zahran 2012.
c. IPEN 2016.

d. UNEP 2015.

e. UNEP 2017.
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rely substantially upon natural resources

as a source of gross domestic product are
particularly at risk from corruption because
government usually controls access to the
resources.’® Studies comparing countries with
similar social and economic conditions find

that the presence of natural resource wealth in
one country greatly increases the likelihood for

corruption.”” Transparency and accountability
are the primary tools for preventing and
punishing corruption, especially around
natural resources.” Another important tool is
independent government oversight through
mechanisms such as environmental auditing,
which both detects and deters corruption and
helps focus government resources where they
will be of most use.

Fair and consistent enforcement builds a
culture of compliance across society, which
helps engender respect for government
institutions and rule of law. In particular,
environmental rule of law takes root when
leaders demonstrate clear and firm political
will to implement environmental laws, even in
the face of opposition and disagreement.

1.3.4 Clear and Coordinated
Mandates and Roles, Across
and Within Institutions

Environmental and natural resource
management cut across sectors and involve
many ministries, agencies, and departments.
Effective environmental rule of law requires
that institutions be given mandates that

are straightforward and transparent; that
detail the institution’s jurisdiction, goals,
and authority; and that are coordinated with
other institutions. This allows leaders to
focus institutional efforts and the public to
ensure accountability.

76 For a review of the literature, see Paltseva 2013.

77 These same findings have been made when
comparing resource-rich and resource-poor regions
within the same country. Ibid.

78 For a review of the theory and emerging evidence
on transparency in the management of extractive
resources and their revenues, see Epremian et al.
2016.
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Because so many institutions are engaged

in environmental and natural resource
protection, many countries suffer from
regulatory overlap and underlap. This is
especially the case when environmental
institutions have been created in an ad

hoc manner over time. Regulatory overlap
occurs when more than one institution

has authority over an issue, resulting in
competing bureaucratic claims over that issue
and potentially conflicting directives to the
regulated community. Regulatory underlap
occurs when no institution has clear authority
over an issue, resulting in an orphan issue

or cause for which there is no effective
government oversight. Many countries suffer
from lack of clarity in mandates and confusion
of roles, which were identified as potential
threats to Costa Rica’s continued progress in
implementing environmental rule of law, as
noted in Section 1.1.7

79 Keller et al. 2013, 90.



Environmental Rule of Law

1.3.5 Accessible, Fair, Impartial,
Timely, and Responsive
Dispute Resolution
Mechanisms

Courts, tribunals, and other mechanisms for
enforcement and resolving disputes are a
key element in creating environmental rule
of law. Dispute resolution and enforcement
mechanisms that are fair, impartial, timely,
and responsive increase the likelihood that
harms to environment-related rights will

be addressed, that parties will meet their
environmental responsibilities, and that
parties who violate environmental law will
be held accountable. Furthermore, public
accessibility to these mechanisms increases
public confidence in the judicial process and
rule of law in general. Successful courts are
insulated from manipulation by having their
budgets protected from political interference,
their judges paid commensurately with
other professions, and salary levels set by
independent bodies, not politicians.®

In many countries, courts are clogged

with extensive caseloads not related to
environmental issues, so that it can take years
for a case to be heard and years longer for

a decision to be rendered. Environmental
cases often involve harm to public health or
irreversible damage to natural resources and
need to be heard in a timely manner so that
justice and the public interest may be served.
As a result, over 50 countries have established
environmental tribunals and many others
utilize alternative dispute resolution
mechanisms in hopes of resolving matters
before they proceed in court.

80 Pring and Pring 2009, 75.
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1.3.6 Recognition of the Mutually
Reinforcing Relationship
Between Rights and the
Environmental Rule of Law

Environmental rule of law is inextricably
connected to constitutional and human
rights. Many constitutional and human

rights depend on the environment—without
a healthy environment and the clean air,
water, and sustenance it provides, people
would not have the most basic necessities for
life. Constitutional and human rights law in
turn offers a framework for reinforcing and
strengthening environmental rule of law as
many environmental harms can be addressed
through the protection of constitutional

and human rights. Framing environmental
matters in a constitutional or human rights
context can bring heightened legal and moral
authority to environmental violations as well
as open additional avenues for addressing
those violations.

Access rights and other procedural rights
often provide critical mechanisms for
achieving both substantive rights related

to the environment under domestic or
international law (such as the rights to a
healthy environment, life, water, and food)?’
and environmental rule of law. Thus, a
reinforcing relationship exists whereby
environmental law relies on procedural
rights to protect substantive rights that
depend on the environment. For example,
the procedural right of having access to a
court allows a community harmed by illegal
dumping to invoke environmental law and
obtain a remedy that stops and remediates
the dumping, thus protecting the substantive
rights to life and a healthy environment.

Courts can also look to substantive
constitutional or human rights as a basis for
environmental claims and environmentally
protective judgments when substantive
environmental law is either too weak a

81 For a discussion of rights related to the
environment, please see Chapter 4 (Rights).
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basis for a case or simply does not address

a matter. The right to water, for example,
may be invoked by a court that is addressing
a water contamination case if the existing
water pollution statute does not address the
facts of that particular case (for example, if
the particular pollutant is new and not yet
regulated) or if the governmental institution
responsible for enforcing the statute to bring

the case fails to act. In this way, constitutional '
and human rights law can be invoked by the : PUb"c Ga"efy

Courtroom

public as an important complementary basis
for protecting vital environmental interests.
Moreover, invocation of constitutional law or
human rights treaties can elevate the profile
and importance of environmental claims.

1.3.7 Specific Criteria for

put on notice to pay particular attention

the Interpretation Of to its compliance activities. Experience
Environmental Law?? suggests sectors increase their overall rates
of compliance when they are aware of an
It is important for governments to publish impending government initiative.??

detailed guidance and policy statements
that clarify environmental laws and their

implementation so that stakeholders 1

understand what is required and expected. 1.4 EVOIUt’on Of

Environmental laws are often written in Environmental

broad terms to provide significant authority

and discretion to implementing agencies. Rule O_f Law

This allows for interpretive tailoring of laws

to fit changing scientific understanding While environmental rule of law is relatively
and circumstances. It is critical, however, new terminology, it has rapidly gained

that agencies adopt clear, implementable prominence, particularly in recent years.

regulations and issue explanatory policy
documents so that the regulated community ~ While some countries adopted environmental

and the public can understand how these laws in the 1970s and 1980s, most adopted

laws will be implemented and what will be their framework environmental laws starting

expected of both the regulated community in the 1990s, following the Rio Earth Summit.®*

and the regulators. It is also important The 1990s also saw a rapid growth of

that broadly applicable interpretations and environmental ministries and agencies.®> From

regulations be subject to judicial review. 1972 to 1992, nations entered into more than
o ) 1,100 environmental agreements and other

In addition, many countries set enforcement  |egal instruments. International and bilateral

priorities so that certain sectors or industries  donors and partners focused money and
will experience heightened scrutiny over

the course of a year or two. By publicly ——

announcing these priorities, industry is 83 See Section 2.6.1 infra.
84 See Figure 1.1.

T — 85 See Figure 1.2.

82 This topicis addressed in Chapter 2 (Institutions). 86 Brown Weiss 2011, 6.
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energy in building human and institutional
capacity.

By the time the 2002 World Summit on
Sustainable Development was held, many
countries’ wherewithal for making new
international commitments at global
summits was exhausted. There was a
sense among many that the Summit
should focus on implementation of existing
commitments, rather than on generating
yet more commitments that countries may
have difficulty implementing. This led to a
focus at the Summit on voluntary public-
private partnerships, which were viewed
as not providing a substitute for effective
environmental rule of law.®

In the early 2000s, the UN Environment
Programme led a global initiative to develop
guidelines, foster innovation, and build
capacity to improve compliance with and
enforcement of multilateral environmental
agreements.® As many countries adopted
environmental laws and regulations
through the 1990s and implementation

and enforcement lagged, civil society actors
started invoking their rights granted under
national constitutions and laws and pushing
for greater compliance and enforcement of
national environmental laws.

By the 2012 UN Conference on Sustainable
Development (also known as “Rio+20"), there
was substantial focus on environmental
governance. The Future We Want, the outcome
document from Rio+20, emphasized the
importance of strong institutions, access to
justice and information, and the political will
to implement and enforce environmental
law.® It also expanded and refined a number
of the public-private partnerships and other
initiatives initiated at the World Summit on

87 Bruch and Pendergrass 2003. Following 2002,
governments, businesses, and civil society actors
increased efforts to implement public-private
partnerships that fostered improved environmental
governance, to give greater attention to social
license, and to track actions and results.

88 See, e.g., UNEP 2002; UNEP 2006.

89 UN2012.

1. Introduction

Sustainable Development.®® Moreover, the
World Congress on Justice, Governance and
Law for Environmental Sustainability, held

in tandem with Rio+20, emphasized the
environmental rule of law,*" and helped shape
the outcome of Rio+20.

Since Rio+20, there has been growing interest
in and attention to the environmental

rule of law. United Nations Environment
Programme’s Governing Council Decision
27/9, adopted February 2013 —the first
international instrument to use the phrase
“environmental rule of law"—calls upon

the Executive Director to assist with the
“development and implementation of
environmental rule of law with attention at

all levels to mutually supporting governance
features, including information disclosure,
public participation, implementable and
enforceable laws, and implementation

and accountability mechanisms including
coordination of roles as well as environmental
auditing and criminal, civil and administrative
enforcement with timely, impartial and
independent dispute resolution.”?

The first United Nations Environment
Assembly in 2014 adopted resolution

1/13, which calls upon countries “to work
for the strengthening of environmental

rule of law at the international, regional

and national levels.”? And in 2016, the

First World Environmental Law Congress,
cosponsored by the International Union for
Conservation of Nature and UN Environment,
adopted the “IUCN World Declaration on the
Environmental Rule of Law,” which outlines
13 principles to serve as the foundation for
developing and implementing solutions for
ecologically sustainable development.* It
declares that “environmental rule of law

90 Yang 2012.

91 The declaration from the World Congress on
Justice, Governance and Law for Environmental
Sustainability attention to the environmental rule of
law was informed by Fulton and Benjamin (2011).

92 UNEP 2013, para. 5(a).

93 UNEP 2014b, para. 4.

94 |UCN World Commission on Environmental Law
2016.

27



1. Introduction

should thus serve as the legal foundation
for promoting environmental ethics and
achieving environmental justice, global
ecological integrity, and a sustainable future
for all, including for future generations, at
local, national, sub-national, regional, and
international levels.”

In 2015, the global community of nations
recognized the importance of environmental
rule of law to sustainable development.
Sustainable Development Goal 16 emphasizes
that environmental rule of law creates peaceful
and inclusive societies premised upon access
to justice and accountable and inclusive
institutions. As such, Goal 16 cuts across all the
other Sustainable Development Goals.*

Although explicit reference to environmental
rule of law may be a relatively recent
phenomenon, the elements of environmental
rule of law have been gaining momentum
ever since modern environmental laws
started to be adopted in the early 1970s.
These include specific approaches for
structuring environmental institutions,
engaging the public, ensuring access to
justice (in part to complement what was
often viewed as irregular enforcement),

and development of rights and rights-based
approaches in statutes, constitutions, and
treaties. The framing of environmental rule
of law as a formal concept has drawn upon
many of these tried and true tools, integrating
them into a holistic framework designed to
more fully give force to the environmental
laws adopted over the last few decades.

Environmental rule of law is incremental and
progresses nonlinearly. There have been
numerous victories, as countries across the
globe have reduced pollution significantly
and returned species from the brink of
extinction based upon well-constructed
environmental statutes that are implemented
by competent, adequately funded agencies.
But even countries with highly developed

|

95 Ibid., 2.

96 For further discussion of the Sustainable
Development Goals and the environmental rule of
law, see Chapter 6 (Future Directions).
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governance systems often struggle, taking
some steps forward and some backward as
circumstances change.

In fact, environmental rule of law requires
constant monitoring, evaluation, and
continued shaping as lessons are learned,
new environmental challenges arise, and
social and political priorities shift. Over
time, some environmental governance
functions may be more meaningfully
assumed by companies with strong
compliance cultures, for example through
adoption and effectuation of standards of
conduct and supply chain expectations,
while technological advances now allow
citizens to increasingly act as environmental
monitors and compliance assessors. Neither
of these innovations displaces traditional
government functions, but they do create
new opportunities and require environmental
rule of law to adapt to new methods and
mores to most effectively and efficiently
ensure environmental outcomes.

Implementation and enforcement

depend upon robust laws. Indeed, “some
environmental laws are thin in ways that
impede effective environmental protection.
For example, some laws lack procedures

for transparent and science-based
standard-setting, concrete implementation
mechanisms, provisions for coordination
among different parts of government,
provisions for judicial review or provisions for
monitoring, inspection, civil enforcement, or
adequate penalties.”” For example, analysis
of environmental legislation suggests that
implementation of even widely accepted
principles like access to environmental
information is constrained by gaps in
legislation.?® And a key reason for limited
traction of environmental law in India is that
the laws generally do not give the government
civil enforcement authority or a range of
enforcement sanctions short of shutting-down
pollution sources, which is often politically
untenable. This gap in the law inhibits
effective enforcement.?®

97 Fulton and Wolfson 2014.
98 Excell and Moses 2017
99 Pande, Rosenbaum, and Rowe 2015.
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It is important to reiterate the importance
of ongoing development and improvement
to ensure environmental laws are robust,
implementable, and enforceable.'® China’s
response over the past decade to its
environmental crisis provides a concrete
example. Significant legal reforms enacted
between 2008 and 2018 have been a

key component of reform efforts that go
hand-in-hand with efforts to strengthen
enforcement. Prior to this wave of reform,
many Chinese environmental laws lacked
developed procedural and implementation
mechanisms'" and the high-level China State
Council noted that “Chinese environmental
protection laws and regulations are not

up to the task.”' The Organization for
Economic Cooperation and Development
(OECD) identified several legal reforms as
critical steps for improving environmental
governance in China, including making
local leaders more accountable to higher-
level government officials, strengthening
China’s pollutant permitting system, and
enhancing legal authorities for market-based

100 UNEP 2014a.

101 Wang 2007, 170-171.

102 Decision on Implementation of Scientific
Development and Strengthening on Environmental
Protection, http://english.mep.gov.cn/Policies
Regulations/policies/Frameworkp1/200712/
£20071227_115531.htm.
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instruments like pollutant trading.’® China
subsequently enacted legislation and issued
regulations addressing each of those issues,
and has undertaken other legal reforms
including expanding standing for public
interest environmental litigation and revising
penalty provisions to enhance deterrence
of violations.’ At least in part due to these
reforms, China is starting to turn the corner
on pollution control, and recent statistics
show significant pollution reductions.

Countries that are refining their
environmental law frameworks have reason
for optimism: they have an enhanced
opportunity to learn from the experience

of those who went before, as legal systems
borrow and learn from one another, while
also bringing their own perspectives to bear
to make improvements. To be successful,
efforts to draft effective environmental

laws should consider the need for setting
realistic environmental goals and taking
implementation in manageable stages

in order to build confidence in law as an
institution, and the importance of adapting
legal drafting to the national contexts.'®

Environmental rule of law is particularly
challenging in countries affected by armed
conflict. Since the end of the Cold War,
more than 60 countries have experienced
major armed conflict with more than 1,000
battle deaths. Consider, for example,
Cambodia, which emerged from decades
of war in the early 1990s. It adopted a
constitutional mandate that the state protect
the environment and natural resources,
enacted environmental statutes, including
environmental impact assessment
requirements,’”” and even created an
environmental tribunal.'® But Cambodia’s
judicial and administrative systems had

103 OECD 2007, 3-4.

104 Shenkman and Wolfson 2015.

105 Bell 1992.

106 Cambodia Constitution, art. 59.

107 1996 Law on Environmental Protection and Natural
Resource Management; 1999 Sub-Decree on
Environmental Impact Assessment Process.

108 Baird 2016.
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been decimated by war, and the country had
very little capacity to translate these legal
requirements into environmental actions
and protections. As a result, from 1999 to
2003, no environmental impact assessments
were conducted despite legal requirements
to do so; and from 2004 to 2011, only 110
out of nearly 2,000 projects resulted in an
assessment.’® In 2017, Cambodia ranked
“poor” on the Resource Governance Index,
placing 79 out of 89 countries and 14"

out of 15 Asian countries.”® Facing the
consequences of unrestrained development
and protests from communities negatively
impacted by resource extraction, Cambodian
authorities started to reassess both their
environmental law and its implementation.
They are now focused on building the capacity
of the country's officials and institutions to
realize environmental rule of law in order to
make the country’s development of its vast
natural resources sustainable.'

Countries that have experienced difficulties
historically in achieving environmental
progress are increasingly trying to make
progress by enhancing environmental rule
of law. China experienced significant public
tensions arising from repeated instances of

109 Schulte and Stetser 2014.
110 NRGI 2017.
111 See generally Schulte and Stetser 2014.
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development and pollution that reflected
an uneven commitment at the local level to
protecting public health, the environment,
and property rights, resulting in the
significant overhaul of its environmental
law framework and renewed efforts to build
the institutional capacity and create the
right incentives to achieve environmental
progress.'? And developed countries with
well-established programs are also taking
steps to strengthen environmental rule

of law. Upon reviewing its environmental
enforcement scheme, the United Kingdom
recognized that it was overly reliant on
criminal sanctions and implemented
administrative measures for the first time,
significantly changing how it implements
environmental law and influences
compliance behaviors."?

1.5 Understanding and
Addressing the Drivers of
Environmental Compliance
and Non-Compliance

Since creating a culture of compliance is at
the heart of the environmental rule of law,

a growing number of countries have been
seeking to act on the evolving understanding
of why people and institutions comply with
environmental laws, and why they do not.
There are often economic, institutional,
social, and psychological reasons that
people choose to comply or not comply with
environmental law.

There are many reasons cited for
noncompliance.” The regulated community
may not know or understand what is
required for compliance. Compliance with
environmental laws can be costly. Depending
on the context, it may be unlikely that
violations would be detected or prosecuted.
Even when environmental violations are
prosecuted, the penalty may be internalized

112 Wibbeke, 2014.
113 UCL 2018.
114 See, e.g., INECE 2009.
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as a cost of doing business, and thus prove
insufficient to deter violations. When viewing
the benefits of noncompliance in relation to
the costs of compliance, self-interest can drive
noncompliance. From the governmental side,
those responsible for environmental issues
are often reluctant to include other institutions
in implementation and enforcement for fear
of giving up power or control. For example, a
study in China found that “local government
officials are often extremely sensitive to
potential intervention by national government
authorities,” who are seen only to intervene
when there has been a “failure.””>

Polluters can exploit this fear. A study across
Europe found that countries with weak
regulatory and auditing frameworks—a
symptom and cause of weak rule of law—
underreported pollution.'® While some
countries with strong legal frameworks and
a robust rule of law tradition report higher
pollution, these are honest reflections that,
in real terms, may relate to less than their
counterparts’ actual pollution.'"”

Weak environmental institutions foster
noncompliance. If institutions are unable
to effectively inspect, prosecute, and
adjudicate environmental violations, the
regulated community may reasonably
believe that violations will not be punished.
Weak environmental institutions can have
more pernicious effects. A failure to have
robust environmental institutions can
create “a system of broader institutional
weakness which can result in corruption”8
that not just threatens the institutions
implicated but undermines confidence in
the state generally. Corruption and weak
environmental institutions create an uncertain
investment climate.” They frequently lead
to the decline of a wide range of natural
resources and growth of organized crime.
For example, illegal wildlife trafficking is a
significant source of revenue for organized

115 Ferris and Zhang 2003, 570-571.
116 Ivanova 2011.

117 Ibid., 49-70, 65-66.

118 Kaufmann 2015, 29.

119 Friedberg and Zaimov 1994.
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crime, with about 350 million plants and
animals worth US$7 to 23 billion sold on the
black market every year.’ lllegal trade in
environmental contraband—including ozone
depleting substances, illegal timber and
minerals, wildlife, and fisheries—is estimated
to be the fourth most lucrative international
criminal enterprise, after drug trafficking,
counterfeiting, and human trafficking.’' This
would not be possible without widespread
corruption, and indeed the United Nations
has shown that illegal wildlife trafficking is
heavily correlated with corruption.'?

Even when environmental law does not
affect financial interests, it can nonetheless
be difficult to achieve. Rule of law, and so
environmental rule of law, is predicated on
cooperation between state and citizen. Citizen
engagement in monitoring and enforcement
“disciplines public agencies” into fulfilling
their legal duties, advocates for correction of
failures in the law, and generally represents
the interest of the people.'” However, many
nations do not have a culture or political
tradition of such citizen engagement. In
those States, engagement with and advocacy
against the government remain difficult, even
in places with a constitutional commitment to
environmental protection and laws favorable
to citizen engagement.'*

Socially and psychologically, it is important
to understand that the regulated community
is diverse. As illustrated by Figure 1.9, most
populations follow a bell curve. Within a
particular population, then, some will always
comply because that is the “right thing to do”;
others will always try to cheat the system;
and most will make a calculated decision
whether to comply based on whether

they believe most people comply with law
and that noncompliers will be caught and

120 Goyenechea and Indenbaum 2015.

121 UNEP and Interpol 2016.

122 London Conference on the lllegal Wildlife Trade
2014,

123 Tarlock 2001, 579-80.

124 Friedberg and Zaimov 1994, 227.
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punished.'? Recognizing this, governments
increasingly utilize different strategies to
target the various groups. There may be
awards, priority in bidding on procurement,
and tax benefits to those who always comply
or go beyond compliance.'? Environmental
ministries may target persistent violators

for more frequent inspection and higher
penalties.’”? Ministries may also publicize the
various incentives, awards, prosecutions, and
penalties broadly to inform those who are
deciding how much effort they want to invest
in environmental compliance.’®

In 2010, the United Kingdom created the Behavioural Insights Team, known as the

Nudge Unit, within the Cabinet Office. Its purpose was to improve government policy and
services in a cost-efficient manner by experimenting with behavioral economic techniques
so that, according to the Team, people could “make better choices for themselves.”

The Team experiments with psychological insights to try to change people’s and
institutions’ behavior. For example, the Team increased payment rates of the vehicle
excise duty from 40 to 49 percent by adding a picture of the vehicle for which the tax was
still owed to letters sent to non-payers. They also found significant increases in on-time
tax payments when notices sent to payers mentioned that most people pay their taxes
on time.? This confirms insights drawn from behavioral economics and psychology, and
seen in the literature on compliance and enforcement, that people are more likely to
comply if they believe their peers are complying and will be detected and punished if they
do not comply. Despite the success, however, it is also clear that such “nudges” alone are
an insufficient motivator, and that traditional compliance and enforcement techniques

remain necessary.-

In 2014, the Team was privatized as a company with ownership split equally between the
government, the charity Nesta, and the Team’s employees.

a. http://www.behaviouralinsights.co.uk/about-us/.

b. Service et al. 2014.
c. Rutter 2015.
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Different approaches can capitalize on

social and psychological factors influencing
compliance. For example, market-based
approaches can reduce resistance to
traditional regulatory tools, as in the case of
States operating emissions trading systems.'®
And, when environmental rule of law begins to
take hold, a positive feedback loop can drive

it forward. Investment frequently follows the
flourishing of environmental rule of law and
its leveling effect in the marketplace, with
economic and social benefits that benefit

the whole country.'® Studies of businesses’
behavior demonstrate that if businesses
perceive regulations as fair and see that they
are enforced, they are more likely to comply.™"

Behavioral psychology and behavioral
economics offer innovative approaches to
enhancing compliance.'® In many instances,
noncompliance is influenced by the approach
that is adopted; changing that approach can
change behavior, improving compliance.

As discussed in Case Study 1.3, the United
Kingdom created a program to explore
whether legal compliance would increase with
social cues and encouragements. Scholars
have investigated the ability of using social
norms to encourage people and companies

to engage in desired behavior, such as being
more energy-efficient.”® Informing utility
users of their energy use relative to their
neighbors can modestly reduce energy use for
example.”™* A growing number of institutions
are starting to examine how to use these
insights into changing environmental behavior
in voluntary realms (such as whether to

install energy-efficient or water-efficient
technologies) may be applied in the context of
compliance and enforcement.'®

129 Bell 2003.

130 IDLO2014, 23-25.

131 Thornton, Gunningham, and Kagan 2005.
132 OECD 2017.

133 Vandenbergh 2005.

134 Rasul and Hollywood 2012.

135 See, e.g., OECD 2017.
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1.6 Conclusion

Environmental law and institutions have
grown dramatically in the last few decades,
but they are still maturing. Environmental
laws have taken root around the globe as
countries increasingly understand the vital
linkages between environment, economic
growth, public health, social cohesion, and
security. Countries have adopted many
implementing regulations and have started
to enforce the laws. Too often, though, there
remains an implementation gap.

Environmental rule of law seeks to address
this gap and align actual practice with the
environmental goals and laws on the books.
To ensure that environmental law is effective
in providing an enabling environment for
sustainable development, environmental
rule of law needs to be nurtured in a manner
that builds strong institutions that engage
the public, ensures access to information and
justice, protects human rights, and advances
true accountability for all environmental
actors and decision makers. This Report
reviews the key elements of environmental
rule of law and highlights the innovative
approaches being taken by many States to
help it grow on their soil.

There are many important constituent
elements to environmental rule of law, and
these elements interact in often complex
ways. As a result, environmental rule of law is
the result of a dynamic and iterative process
that relies on monitoring and evaluation,
revision, and indicators to track progress.

While there are technical and administrative
aspects, the human element is essential to
environmental rule of law. It is critical to
understand how the regulated community,
the regulators, and the public understand
and approach these issues. Enforcement
of law is perhaps the ultimate expression
of state political will and seriousness of
purpose, and compliance is the strongest
indicator of environmental rule of law.
Even where compliance is pursued and
achieved, it can be difficult to sustain over
time without government commitment
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of resources and capacity, private sector
conformance, and near-constant civil society
oversight. “Regulatory slippage,” which

can result from a widespread failure in
vigilance or the weakening of the compliance
obligation, signals a decay of the notion

that “good citizens—and even more so,
government officials—obey the law.”'%¢ In
contrast, when the regulated community
sees compliance with environmental law as
part of the normal course of business, they
adopt a culture of compliance that becomes
intolerant of noncompliance and poor
environmental performance.™” Examples
include corporations that choose to meet the
most protective mandatory state obligation
to which they are subject in all countries or
that voluntarily raise their performance bar
by meeting more restrictive international
standards and voluntary codes of conduct.'#

Thus, there are competing dynamics as
countries pursue environmental rule of
law. On the one hand, governments need
to continue working with the private sector
and civil society to foster an enduring
culture of compliance. At the same time,
the political, economic, and social context
is continually evolving, and it is necessary
to adjust strategies and tools to ensure that
environmental rule of law is optimized and
remains at steady state.

136 Farber 1999, 325.
137 Christmann and Taylor 2001, 443.
138 Ibid.
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