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(English version)

Comments of China to the Ad Hoc Open-Ended Working Group
Established Pursuant to General Assembly Resolution 72/277
(Beijing, 19 February 2019)

I. General Comments on the Ad Hoc Open-Ended Working Group

1. China holds the building of a clean and beautiful world an
important aspect in its pursuing a community of shared future for
mankind, and gives steadfast support to strengthening global
environmental governance; it is also of the view that the work of the
Open-Ended Working Group (OEWG) is an important segment in
strengthening global environmental governance. China holds that
strengthening global environmental governance, including promoting the
work of the OEWG shall stick to four points: first, discuss and address
environmental issues in the context of sustainable development, so as to
realize harmonization between economic social development and
environmental protection; second, adhere to the principle of common but
differentiated responsibilities, and take concrete measures to help
developing countries enhancing their environmental governance and
sustainable development; third, adhere to the principle of state
sovereignty over its environmental resources; fourth, ensure adequate
participation of developing countries.

2. Procedurally, the OEWG should carry out its work through open,
trasparent and scientific decision-making, building consensus and
enhangcing synergy; Meanwhile conducting its substantive work in
accordance with the following: first, no duplication with existing
international conventions or mechanisms. The OEWG’s work is to enhance

the implementation of existing laws and instruments. The GA resolution
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requires the OEWG not to undermine existing relevant legal instruments
and frameworks and relevant global, regional and sectorial bodies. No
duplication should be a prerequisite. Second, adhere to progressive
development. According to the International Law Commission,
progressive development means nice balance between stability and change.
To improve global environmental governance,  international
environmental law should keep neither stagnation nor revision, but a
balance between stability and change. Therefore, we should enhance the
global environmental governance through continuous and progressive
development of international environmental law. Third, focus on global
issues instead of intervening with bilateral or regional issues. The OEWG
should stick to its mandate, invests its limited time and resources to global
and universal issues, and avoid diversion of its discussion to issues that
should be solved through bilateral or regional channels, as that may
undermine the OEWG’s fulfillment of its mandate. Forth, adhere to
principles and methodologies of international law. The OEWG should
respect the will and practice of states, adhere to the principle of state
consent and move the discussion on solid state practice.

3. China appreciates efforts of the UN Secretary-General in producing
the report which identifies and assesses possible gaps in international
environmental law and environment-related instruments; meanwhile, the
OEWG is a party-driven process by UN member states, state parties are
not restricted by the report. The OEWG should pay due attention to new
gaps put forward by them.

I1. On Status of International Environmental Law (IEL)

4. Methodology. As a part of public international law, IEL is
anchored in the rules and principles of general public international law.
Therefore, we should apply rules and tools of public international law to
identify possible gaps of IEL and consider possible solutions. The
existence of a rule of customary international law requires that there be a

settled practice together with opinio juris of states. We should follow this
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rule when discussing the issue of principles of IEL. In addition, rules of
treaty interpretation would be pertinent in addressing the difficulties raised
with fragmentation.

5. Status Quo of IEL. Since the Stockholm Conference on the Human
Environment in 1972, great progress has been made in global
environmental governance, and environmental issues have been playing a
more important role in international agenda. China has the following
preliminary comments on the fragmentation of IEL, the uncertainty of
principles of IEL, and the lack of synergy among different sectorial IELs
and between IEL and other fields of international law as proposed in the
Secretary-General’s report.

6. Fragmentation. Due to different nature and characteristics of
environmental problems, tailored solutions are needed for specific
problems. Fragmentation therefore has its rationality. On the other hand,
fragmentation does create risks of conflicting and incompatible rules,
principles, rule systems and institutional practices. However, conflicts of
rules and principles that may arise from fragmentation can be resolved
through matured international law tools on treaty conflicts, such as “lex
specialis derogat legi generali”, “lex posterior derogat legi priori”, and
“norms of jus cogens tolerate no derogation”. These treaties rules are also
of great help to solve the problem of fragmentation in IEL. China is
willing to discuss specific cases in an open manner to seek practical
solutions.

7. In the long run, the fragmented development trend of IEL will
indeed lead to the increasingly heavy burden on states to fulfill their
obligations and the possible decline in the clarity of related rights and
obligations. They need to be addressed by strengthening synergy among
international  environmental treaties and mechanisms. Relevant
mechanisms have launched a number of initiatives in this regard. For
example, the “synergies process” lunched by Conference of Parties to the
Basel, Rotterdam and Stockholm conventions in the field of chemicals in

2008, and the “Environmental Treaty Project—Synergies for Achieving
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Biodiversity” initiative launched by the UN Environment Programme
(UNEP) in 2017. In addition, other areas dealing with fragmentation
through enhanced synergy of mechanisms and rules are also worth learning
from. For example, in field of international trade law, the UNCITRAL
identifies new agenda items through consultation with relevant
international organizations, and compiles summaries and reports on
latter’s legislative and technical assistance activities related to international
trade law. We may refer to relevant practices to promote and enhance the
coordination between environmental treaties and institutions, and further
strengthen the coordination function of the UNEP.

8. Uncertainty of principles of IEL. Some IEL principles are more
likely to be customary international law, while others are still being “soft

29

law”. Some principles are more embodied in international legal
instruments while others are derived primarily from national laws.
Different countries and scholars hold different views on status, content
and scope of application of a same principle. Further clarification of the
status, content and scope of application of relevant principles will help
bring them into play.

9. In this regard, China has three basic standings: First, the
principles of IEL do not automatically constitute general legal principles in
the sense of sources of international law. Second, on whether a principle
of IEL constitutes customary international law, the general practice of
identifying customary international law should be adhered to. Some
opinions hold that given the urgency of tackling global environmental
issues, the formation of customary international law in IEL is relatively
fast. However, the International Law Commission’s “Draft Conclusions
on the Ildentification of Customary International Law” in 2018 reaffirms
that the recognition of customary international law should take into
account both state practice and opinio juris. It needs to be discussed
rigorously regarding whether principles of IEL have formed or in what
sense they have formed customary laws. Third, principles of IEL have

their value even as being soft law. Soft law can better and faster adapt to
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urgency of environmental issues. It can be very inclusive, flexible and
even enforceable, and has a potential impact on the formation of
customary law.

10. On uncertainty of principles of IEL, China believes that the key
lies in strengthening research and codification. Relevant expert
organizations have carried out a lot of work in this aspect, but lack of
government participation has limited awareness and influence of their
work. In the future, further efforts on strengthening research and
codification of IEL shall explore ways to enhance interaction between
governments and experts. Theoretically, there are various options for
strengthening the research and codification of IEL. First, relevant research
and discussion can be strengthened through the OEWG. The task of the
OEWG 1is to identify gaps of IEL and discuss possible options, and
strengthening research is apparently in its scope. Second, the OEWG may
suggest the UN General Assembly to establish an expert group to
strengthen research and codification of specific IEL issues. Third, The
Hague Conference on Private International Law and the United Nations
Commission on International Trade Law can be used for reference to
explore institutional arrangements to strengthen UNEP’s functions on IEL
research, codification, progressive development, communication and
coordination. Fourth, the role of the International Law Commission in the
codification and progressive development of international environmental
law can be further brought into play. In 2001 and 2006, the ILC
introduced Draft Articles on Prevention of Transboundary Harm from
Hazardous Activities and Draft Principles on the Allocation of Loss in the
Case of Transboundary Harm Arising out of Hazardous Activities.
Relevant work is conducive to achieving the unification of stability and
progressive development of international law and further clarifying the
legal status of relevant principles. Despite the heavy workload of the ILC,
the General Assembly has the power to request ILC to undertake the
codification of specific IEL principles, and the commission should take it

as a matter of priority. Fifth, a new international legal instrument could be
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one of options if the OEWG deems it necessary and feasible. In addition,
taking no action is also an option. That is to maintain the status quo of the
principles and rules of IEL, which shall be interpreted and applied by the
respective understandings of each party.

11. At this stage, China has no favored opinions, nor does it rule out
any possible solutions. If the OEWG recognizes that there are indeed
problems with the uncertainty of IEL principles, it is necessary to
carefully evaluate the added value and feasibility of various options, and

explore the most effective solutions.

III. On specific issues

A. Principles of IEL

12. TImportant principles such as state sovereignty over its
environmental resources, cooperation, common but differentiated
responsibilities, sustainable development and right to development, are
fundamental for international cooperation in environmental issues. No
matter what we take to enhance global environmental governance, there
should not be any deviation from these principles.

13. On issues such as prevention, precaution, polluter pays, right to
a clean and healthy environment, environmental democracy,
non-regression and progression, China has voiced its views during the
First Substantive session. China believes that the international community
still need to carry out serious studies so as to clarify their statuses,
contents and scopes of application.

B. Regulatory regimes in different fields

14. Regulatory regimes and governance structures of IEL treaties and
mechanisms in specific fields tailored to specific environmental issues are
reasonable, professional and scientific. Besides, the GA Resolution
requests that the process of the OEWG should not undermine existing
relevant legal instruments and frameworks. Therefore, it is inappropriate
for the OEWG to discuss and address gaps and options of sectorial IEL

regulatory regimes and governance structures, which should be addressed
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by respective instruments and organizations themselves.

15.Emerging issues such as sustainable use of forests, marine plastics,
soil protection, human rights and climate change, are being discussed
under existing mechanisms, and could be addressed through those
mechanisms appropriately. If the OEWG identifies issues that could not be
addressed by the existing mechanisms, China would like to join
discussions for solutions.

C. Environment-related instruments

16. On trade instruments, China notes that, compared to the GATT,
the WTO dispute settlement mechanism incorperates more environmental
protection elements. The mechanism takes relevant principles and norms
of environmental law into its consideration and promotes environmental
protection, through tools such as treaty interpretation. In addition, more
and more environmental protection chapters are incorperated into regional
and bilateral trade treaties. The trend of mutual reinforcement between
international trade law and international environmental law is enhancing.
The GA could further encourage this trend. Meanwhile, it should also be
emphasized that enhancement of environmental protection should not lead
to inappropriate constraints or barriers to free trade.

17. On investment instruments, China notes that documents cited by
Secretary-General’s report are fail to reflect the latest developments. In
recent years, we witness a positive trend that more regional and bilateral
investment treaties incorperates environmental protection rules and
standards. China also holds that balance should be maintained between
environment protection and investment protection in addressing this issue.

18. On intellectual property rights, China holds that this issue is
highly professional and complicated, and relevant discussions have taken
place under mechanisms such as CBD and TRIPs; discussions should be
advanced under existing frameworks.

19. On human rights instruments, China notes in Secretary-General’s
report some developments at international and regional levels, and

believes that discussions should be conducted under existing platforms and

17



mechanisms.

D. Governance structure

20. On enhancing coordination between organizations and treaties.
Existing initiatives such as the “synergies process” in chemical area and
the “Environmental Treaty Project—Synergies for Achieving Biodiversity”
launched by UNEP in 2017 could be further enhanced. In addition, the
Hague Conference on Private International Law and the United Nations
Commission on International Trade Law can be used for reference to
explore institutional arrangements to strengthen UNEP’s functions on IEL
research, codification, progressive development, communication and
coordination.

21. On participation of non-state actors. China supports and
encourages non-state stakeholders participate in environmental governance
in accordance with domestic laws, including exercising their right to know,
right to participate and right to legal remedy. We also welcome their more
contributions to global environmental governance. It should be emphasized
that state, not non-state actors, is the subject of international
environmental treaties. Role of non-state actors in legislation,
implementation and compliance procedures of IEL should be consistent
with their legal status, and should not weaken or undermine the role of
sovereign state as the subject of IEL.

22. Compliance mechanism should be facilitative and non-punitive in
nature. Relevant institional designs should not change the nature of
Compliance mechanism. Although some individual conventions such as
CBD provide certain access for non-state actors on compliance process
regarding  benefit sharing and traditional knowledge,  the
inter-governmental and facilitative nature of the compliance mechanisms
of international environmental conventions/treaties should be maintained
in general.

E. Implementation and effectiveness

23. On means of implementation. China believes that in the context of

increasingly diversified, specialized and complicated international
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environmental convention/treaty system, lack of capacity and means of
implementation by developing countries needs more attention from the
international community. Developed countries should render more
financial, technical and capacity support to developing countries in
implementation of international environmental conventions/treaties, so as
to ensure adequate and profound participation of developing countries in
global environmental governance.

24. On dispute settlement mechanism. Existing international and
domestic judicial mechanisms and procedures provide -effective
mechanisms for addressing environmental law cases between countries,
between countries and investors, and between civil subjects. Currently it
1s premature to establish new judicial and arbitral mechanisms .

F. Compensation for transboundary environmental damage

25. First, state responsibility and allocation of loss in case of
transboundary environmental damage are issues of different levels:

(1) There are relatively more “state practice ” and “opinio juris” on
transboundary environmental damage prevention, but state responsibility
for compensation caused by transboundary environmental damage still
lacks “state practice ” and “opinio juris”, thus far from forming customary
international law. In international practice, there exists cases of countries
participating in allocation of transboundary environmental damage
losses, but these countries always emphasize that compensation is a kind
of ex gratia rather than legal liability. Therefore, there is no “opinio juris”
about the state responsibility for compensation.

(2) With regard to transboundary environmental damage, a state
undertakes an obligation of due diligence, that is, ensuring that the
activities under its jurisdiction or control do not harm the environment of
other countries or areas beyond its jurisdiction, which is an obligation of
conduct, rather than an obligation of result. As long as a state takes
appropriate measures, it fulfills its duty of due diligence and does not
incur state responsibility.

(3) The primary liability subject in transboundary environmental
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damage is operator. At present, except state responsibility in individual
areas such as nuclear and outer space, practice in other fields mainly
involves civil liability, which is undertakened by civil subjects. The
progressive development of relevant international law should continue to
adhere to this main direction.

26. The OEWG should avoid discussion issue of compensation for
transboundary environmental damage and leave it to specific fora. Reasons
are as follows:

(1) Due to the different nature of environmental issues, it is difficult
for the international community to formulate unified rules for
transboundary environmental damage compensations applicable to
environmental issues in various fields;

(2) The International Law Commission’s "Drafi Articles on
Prevention of Trans-boundary Harm from Hazardous Activities” in 2001
and “Draft Principles on the Allocation of Loss in the Case of
Trans-boundary Harm Arising out of Hazardous Activities” in 2006
reflects latest progress on this issue. Subsequent state practices have not
seen any major breakthrough. Repeating discussions on transboundary
environmental damage in a general sense will not make new progress;

(3) Transboundary environmental damage issue is mainly of bilateral
or regional nature and should be resolved mainly at the bilateral and
regional levels. There is no need for the United Nations process to spend
too much time on this issue.

27. In view of the above, this process may further encourage states to
develop national law regarding liability and compensation for the victims
of environmental damage; and also encourage states to develop further
international law rules on liability and compensation for transboundary
environmental damage. However, it is inappropriate for this process itself
to discuss substantively the issue of compensation for transboundary
environmental damage.
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