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1. Background

During the Sixth Conference of the Parties to the SPAW Protocol (SPAW COP6) in Montego Bay, Jamaica, 5
October 2010, it was decided to establish an Ad Hoc Working Group of Experts to develop criteria for the
assessment of exemptions regarding Article 11(2)* of the SPAW Protocol (UNEP(DEPI)/CAR 1G.29/5, Decision
12%). The SPAW-RAC was nominated as coordinator and chair of the Working Group.

Members of the Ad Hoc Working Group were nominated in February 2011 by SPAW Parties, as well as by the
scientific and NGO communities.

The draft Guidance document prepared by the Working Group was presented at the Fifth Meeting of the Scientific
and Technical Advisory Committee to the SPAW Protocol (SPAW STACS5) and subsequently reviewed by the
Parties during the Seventh Conference of the Parties (SPAW COP7) in Punta Cana, Dominican Republic, 23
October 2012 (see UNEP(DEPI)/CAR WG.34/5 available at http://cep.unep.org/meetings/previous-meetings/spaw-
cop7/@@downloads). A number of Parties endorsed the Draft document as presented. Other Parties requested
additional time for internal reviews following COP7

Further to the internal review period (60 days) decided by SPAW COP7, the Secretariat received comments from
the government of the United States. Given the substantive nature of these comments, a number of email exchanges
took place between the Secretariat and the United States during 2013-2014 in an effort to reconcile those comments
with the draft negotiated up to COP7.

As a result, the government of the United States submitted a revised version of the Guidance document that was
circulated in October 2014 for review by the members of the Working Group and by all SPAW Parties in
preparation to SPAW COP8. A “tracked changes” version of the U.S. proposal is provided in Annex I, that shows
how the revised version differs from the original one presented at SPAW COP7.

Comments received from Members of the Working Group are in Annex Il of this report.
The table below summarizes the feedback received from members of the Working Group during October-

November 2014. Since some comments referred to previous comments made by other members, the chronological
order of the feedback is indicated in the table.

Feedback
Country Nominees (chronological | Content of the feedback
order)
) Claudia Luz Rodriguez No
Colombia -
Andrea Ramirez M
Michelle Kalamandeen No
Guyana -
Damian Fernandes
St. Vincent Raymond Ryan No
and the )
Grenadines Kris Isaacs
Yes (3) - Applauds the work done by the U.S. to propose a more
streamlined document.
- Considers that the main issue remain the question, raised by
WDC, HSI, AWI and WIDECAST, of what the COP should do if
The Paul Hoetjes the STAC considers an exemption not to be pertinent and proposes
Netherands) an alternative language to address this issue.
- Proposes, in case the exemption is found pertinent, a request to
the Party to report on the results of the activity.
- Provides an annotated version of the U.S. proposal of the
Guidance document

' Article 11(2) states “Each Party may adopt exemptions to the prohibitions prescribed for the protection and recovery of the species listed in

Annexes | and 1l for scientific, educational or management purposes necessary to ensure the survival of the species or to prevent significant
damage to forests or crops. Such exemptions shall not jeopardize the species and shall be reported to the Organization in order for the
Scientific and Technical Advisory Committee to assess the pertinence of the exemptions granted.”

2 “The Contracting Parties [...] Decide to: [...] 12. Prioritize in the 2010-2011 Workplan the establishment of a Working Group to develop the draft

criteria for the assessment of exemptions regarding Article 11 paragraph 2, and to this end, establish a Working Group under the leadership
of SPAW-RAC to begin its work as soon as feasible.”


http://cep.unep.org/meetings/previous-meetings/spaw-cop7/@@downloads
http://cep.unep.org/meetings/previous-meetings/spaw-cop7/@@downloads
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Feedback
Country Nominees (chronological | Content of the feedback
order)
(see Annex I11, comments in red characters, underlined)
France To be designated -
Yadira Medina Guevara | No
Cuba -
Susana Pereira

St. Lucia Sarita Williams-Peter No

Mexico Oscar Ramirez No

(observers)

Hesiquio Benitez
Nancy Daves Yes (4) Builds on the Netherlands' proposal and suggests the following
Trevor Spradlin language for the case the exemption is considered not to be
pertinent:
. " (...) in the case of an assessment by the STAC that the exemption

United States . - = -

of America is not pertinent, the COP may take_a d_eC|S|0n noting such and o
inviting the Party to consider terminating or modifying the activity.

Robert Mearkle The Party is then informed of the decision by the Secretariat."
(see Annex I11, section highlighted in yellow, bold characters)
Also, the U.S. wouldn't object to include in their proposal an
invitation to the Party by the COP to report back on the matter.

NGOs/ _ Feedback _

Experts Nominees (chronological | Content of the feedback

order)
Yes (1) They are concerned that the U.S. proposal represents a significant
departure from their understanding of the original mandate of the

Humane working group and the original document presented at the SPAW

Society COP7.

International Ronald Orenstein* The two main comments are:

(HSI) - Their legal interpretation of Article 11(2) is that a Party may
adopt an exemption conditionally, but that it must be assessed by
the STAC and presented at the COP to validate the exemption.
However, as it stands, the U.S. interpretation removes any prior
approval for granting an exemption, and leaves just a reporting
function to the Parties.

g - They wonder what happen if the assessment finding is "non-
g pertinence”. (...) In the present state, the U.S. proposal leaves no

Whale and = process or consequence for an exemption gone awry or that may

Dolphin Courtney Vail* 3 undermine the Protocol.

Conservation - I

(WDC) b Yes (6) Additionally, they expressed to the Secretariat a series of

2 procedural concerns.

o

© - Consider that it is up to Parties to clarify if the process described
in section 5 of the draft Guidance document should present the
Exemption request as (1) a proposal to the STAC or (2) a report of
a granting exemption to the STAC. They favor the language of the

Animal original document (case 1).

Welfare - Consider that, at a minimum, Parties should be “invited to report”

Institute Susan Milward* beforehand rather than “invited to consider reporting”

(AWI) - Suggest that should the attached document be adopted, that it be

adopted conditionally, with an opportunity for review and revision
in the future
(see Annex I11, comments highlighted in green, double underlined)
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Feedback
NGOs/ Experts | Nominees (chronological | Content of the feedback
order)

Society for the No

Conservation
and study of
Caribbean Birds

Lisa Sorenson

Wider Yes (2) Suggests returning to the language used in the original draft
Caribbean Sea Guidance Document for describing the last step of the process for
Turtles Karen Eckert reporting an exemption, i.e., the consequences that should follow the
Conservation decision of the COP on the exemption proposal, especially if the
Society assessment finding is "non-pertinence".

(WIDECAST) | | e

Yes (5) Considers that the U.S. last proposal is the best recommendation.

SPAW
Secretariat

UNEP- Alessandra Vanzella-
CAR/RCU Khouri

SPAW-RAC Anne Fontaine

* These three experts were the ones drafting the Guidance Document in collaboration with the SPAW-RAC.
They provided collective comments on the U.S revised version of the Guidance document.

Table 1: Status of feedback received from the members of the Working Group on the draft guidance document

II. Recommendations to SPAW STAC6

» The Working Group recommends that SPAW STACS6 reviews the comments received on the U.S. revised version of the
Guidance Document and provides guidance on the next steps with respect to the adoption of a final version of the Guidance
Document;

»  The Working Group recommends that SPAW STAC6 provides guidance on the next steps with respect to the formats for
reporting on an exemption.
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ANNEX |

Revised version of the Guidance Document proposed by the Government of the United States
(“tracked changes” version)

1. Introduction
Article 1101 of the SPAW Protocol requires all SPAW Parties to adopt measures to protect species listed in Annexes |
and 11 of the Protocol'. These measures include prohibitions on the destruction and disturbance of hsted species. Article

11{2) provides for exemptions from these prohibitions under delined exceptenshcircumstances .

The purpose of this document 15 to provide guidance to stakeholders, Parties, the Secretariat and the Scientific and
Technical Advisory Committes (STAC) on how an exemption peepesstrepon rn]L.ht be pn.pdrul m'u.l assessed in ur[ILr

Lo Lﬂj'ﬂ.pl:f' with Article I.][j" Corrractre—Partres—shorthd e the Prroper—HHic ettt erFArttele—HH T wath-the

1 £ 4l 1.l 1 1 i i 1 jo | P | Ty |
e e L e e g L R R e e e R IR L o L e o e T ERE L gy R

According to Article 11(2), only three sitmations can trigger the possihility of an exemption w0 Article 1101)
prohibitions, namely:

* Scientific purposes necessary w ensure the survival of the species or to prevent significant damage to forests
o Crops
o Educational purposes necessary o ensure the survival of the species or to prevent significant damage o
forests or crops
« Management purposes necessary to ensure the survival of the species or to prevent significant damage to
forests or crops
Further, granting of an exemption must not jeopardize the specics, and the exemption must be-preperbe reported to the
Organization smetoin order for the STAC o assess the pertinence of the exemplion granted,

. Definitions

NB: In this section, as in the gwidance docwsens, in geneval, onfy Article 121 is consideved: thevefore section 2
presents definitions for the terms that are wsed in Argicle T2 only, and does wot addvesy definitions of the terms
conteimedd i Arficle T

Article 11{2) contains a number of key terms and operative phrases - Definitions of these key tooms and phrases gs nsed
in Article 112} are provided below:

Article 11 states “The Parties shall adopt co-operative measures to enswre the provection and recovery of
endangered and threatened species of Tora and favma listed in Annexes I and T of the present Protocal.
al  The Parties siall adopt afl appropeiale measares o ensure Sie protection and recovery of species of flora
lsted i Annex L For this purpose, each Party shall profibis all forms of destrvction or disturbance, including
fhe picking, collecting, cutiing, uprooting o possession of, or commercial frade in stch species, their seeds, pavis
ar pragucts. They shall vegidare activities, o the extent possible that cowld have harmful effects on the habitars of
Hhe species.
hy Each Party stall ensure total profection and recovery te the species of fauma fsted in Annex [P by
prohititing:
if the taking, possession o Kilfing (including, o the extent possible, the incidental taking, possession or Kifling)
ar commercial rade in such species, their eges, parts ov prodecis;
i) to the extent possible, the disturbeance of such species, particedarly during periods of hreeding,
frcubation, extivation or migeation, as well av other peviods of hisfogical stress. 7

Article TI{2) states “Each Pavty may adopt exemptions to the prohibitions presevibed for the protection and
recovery of the species fsted i Ammexes o I for scientific, educational or mano@emen PUrposes RECessary fo
erswre e survival of the species or fo prevent significant dumage to foresis or crops. Sucl exemprions shall not
Jeopardize the species and shall be reporvied fo the Ovganizafion in order for the Scientific and Technical Advisory
Cammiites 10 avsess the periinence of the exempiions granted ",
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Adope — the granting ol a license, permit or other anthorzation of an activity by a Party,

Assess the perrinmrf — s

crteria specificallv set forth i Article | I| b,

P Fedwcational poeposes — the use of species and/or their parts, or their habitats, for—the purposes of conducting
educational programmes for members of the public. ||1clud|ng children andfor ndu]ts that hm.e been nh-u-.'- 1o

effeetvebpreventa-beter protect the species—a+ s

For Mpanagement_puorposes — measures undertaken by humans (o0 purposcsseithethesim of controlling or conserving
species by means of, sier alia, artificial propagation and habital conservation.

chesmry to ensure e sunwa! of the species %—wﬂhem—nhﬁh-Hpeewm—h&ﬂw—mwubw

1 - Sigmificantly contributing 1o
maintaining oF increasing -.1|~.I:||l~ul:|:||| or numbers necessary (o ensure lh-_ I ‘.]‘-:ll. or recovery of the species. Activilies

necessary o ensure survival of the species may nclude scientfic research, educational or management activities,

Chpanmization — the SPAW Protocol Secretariat.

Shafll nuf_,r'mpmzﬁ:e the .fper:f'e.r

cxpected, directly or |n:]1n,ut|'-;, to 1‘l.,"{|l_l~,|. appreciably I:]'u.,. |1L-.,||"|cmd of survival or recovery of a covered species by re-

ducing the reproduction, numbers or distribution of the species.

Significant damage —

egasabte— damage of such an iotensity or of such a duration as (o have a measurable harmtul or destructive effect on

Orests Or crops

Suirvival — persistence of e viahle pﬂpu].uhun of 4 sp-cmts wllhm the gt:}gruphw boundaries ul' the F‘.url}r su.l.o]‘_tllng the
'EKE]‘I‘I.].'!IICII‘.I

3. Ral IR ibiliti

The description of the roles and responsibilities of the various key players in the exemptions process are outlined
Below, based on the text of Article 1102) and other relevant Articles of the SPAW Protocol (e.g. Article 20 on the
mandate of the STAC, Article 13 on Environmental Impact Assessiments, ete.).
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- SPAW Parties

Parties imav_adopt -.m..lun[lmh i acceordance with Acticle 11{2), Parties are invited to consider repoiting thedi

preanized and collated for presentation to the STAC for assessment. Parties are not_excused from compliance with
other provisions in the Protocol, including those related (o protected aress and environmental impacl assessments.

desireintenor necessibe teeadeplaesemptionp Preliminary consultation with the Secretariat may provide guidance
on whether an exemption propessbreport 15 requined or necessary for a given activity,

- The Secrevaviar

The Sceretariat 15 responsible for acting as a conduit for information and document dissemimation among the Parties,
STAC and COP. It receives exemption reports and orwards them o the STAC for the assessment of their pertinence

= The Scientific and Techiical Advisery Comminiee

The role of the STAC in the exemptions process 15 to assess whether exemptions 1=+-ﬁ-|=ﬂ-vr|+-—sat15ﬁr the wvarious criteria
for pertinence eestamed-bereinzct forth i Artcle 1100, namely that  the ecxempted activity is necessary for the
intended purpose (scientific, edocational or management-sschsemssed-bebee ) and will not jeopardize the species. The
STAC™s assessment should take mte account the special needs of migratory species where actions taken in one
Jurisdiction may have unintended and unacceptable consequences to the population elsewhere in its range. An
assesament of pertinence may also need to consider whether the activity is within the scope of the Protocol in general.
The STAC refers the results of its asscssment to the COP via the Secrctanat, I appropriate, and to the extent possible,
before submilting its assessment report W the Secretariat, the STAC may request a Party o provide additional
information—sdor ke —chatess—te— e mpten—esbHesten. 5 appropriate, and to expedite matters between
meetings of the STAC, the STAC may establish a Review Committee to provide a preliminary assessment of the

| [CROITS0 CXE Ly ﬁ-&'rf}ﬁ‘-rﬁ-'—

- The Conference of the Parties

The Conference of Paities (COP) will peview the assessinent of lILL STAC resarding the peitinence of the exeimjion
. s [Partwu e AEY R - y = T o - - . (O .
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4, Jnstifieationsfor- Exemptions Reports
Article 1102} states three scenarios under which an exemption may be warranted: namely, for scientific, educational or
management purpises, cach of which must he necessary to ensure the survival of the species or to prevent significant

damape o forests or crops.

—  Spientific purpases gecessary fo ensure e swevival of the species or fo prevend sigrificant damage fo foresis
0 Craps

An exemplion may be warranted if it can be demonsirated preen o the satisfaction of the STAC and-c0P-that e
an otherwise prohibited activity will significantly contribuie 1o mamiaiming or increasing distribution or_oumbers
necessary to ensure the survival or recovery of the species - = -

W‘H—HWEHEH—AH} removal of individuals (or formes of lmll ding s "l.|‘5 ggas, eic ) -c|1.| I not jeopardize

the survival of the species. Steps should be taken to protect the welfare of removed living individuals, sasst=le-epreied

—e- L ANy action stss |h uld be undet‘taken in acml'dance with international
best practlccs. and these shnu]d I:n.: spcmf'cd in the documentation sent by the Party prepesst as outlined in Annex A.

= Edweational prerposes necessary o ensure e swrvivaed of the speciey or fo preven! significant dameage fo
Jurests or cropy

Education can be a key component to ensuring a species” survival. Any educational activity that would result in a
prohibited act, including a prohibited act incidental o an educational activity undertaken in accordance with the
Protecol, seehmbme—reasomsbby—forescen—tmeibentab—aettons, reguires_may warrant an exemption, Any removal of
individoals (or forms of, including seeds, eggs, ete.) from the wild also requires sestbessbiesi—e-an exemplion
prepesat. Educational activities should not normally result in the intentional killing, capture or destruction of a listed
species. Possession for primarily commercial purposes shoylds+H not be accepred as constituting any educational
purpose, Any action sws-should be undertaken in accordance with international best practices, and these should be
specified in the docwmentation sent by the Party prepesat as outlined in Annex A,

—  Marggement prrpases decessary o enswve the survival of the species or fo prevent siorificant damage fo
Jowests or crops

An excmption may be warranted when the demonsirated preven-consequence of the otherwise pmhibitc-d activity 1s
likely (o contribute 1o mainiaining or Ncreasing ..||~I| bution or numbers necessary to ensure the survival or recovery ul
the species t - t AN exemplion may alse be warranted 1
NEcessary o prevent mgnlﬁcam damage to forests or crops. f\n}' action sst-should be undertaken in accordance wnh
mle;malwnal best practices, and these should be specified in the documentation sent by the Party seepasat as outlined in
Annex A,

5. Process for Keporting Pravidinefor an E‘!gmnﬁnn

Article 11(2) states that the STAC is 1o assess the pertinence of the exemptions granied. Therefore, the assessment by

the STAC takes place after the Pacty has sranted an exemption, Parties are invited (0 consider reporting their exemplion

projects betore adopling exemplions.

Taking into account the roles and responsibilities set out in Section 2, this scction aims to present the step-hy-step
process for g Party’s informing the STAC of an exemption. Parties are kindly invited to note that the process below is
ed as appropriate. Monetheless Parties should recall that reporting their
gxemptions to the STAC for assessment of their pertinence 15 a requirement of the Proiocol, 1\|‘|<|lx vl the process they

choose 1o follow

r!"ﬁ:'rl'l"!"HHH HEha

civen only for their suidance, and may be ;

1. Step 4 fdentification of a Prokibited Act

A Party becomes aware that a prohibited activity is planned within its borders, or the Party itselt” considers that a
prohibited activity 15 necessary, and decides to seek sppeevalet ondance reparding an exemption in advance,
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If a Party is uncertain whether any activity, either ongoing or planned for the futare, is prohibited by Article FI0T) et

seek-swdarees, U may undertake preliminary copsuliation with the STAC 10 seek guidance,

| 2. Step 2o Decision to Preesse-Corant an Exemption

Onee a Party determines that an activity is prohibited under Article 1101}, it determines whether 10 grant an exemption

| 3. Step 32 Prepavation of an Exemption Srepesed lopord

invited to consider reporting their exemption projects before actually granting them,

Preperent-Reporting Parties prepare the necessary prepesstdocumentation_concerning the exemplion, with the assisi-
ance of interested st |kLI|u|l_.l_|\ as determined by the Party 1o be appropriate, Iw assessment by the STAC, Documenta-

An activity may potentially impact species in more than one country or the conservation status of 4 species across its
range and within the region. In the case of species or populations of & specics migrating between two (or more)

countries, the survival of the populations should be assessed separately for each country the species resides inor
migrates throush and jointly for all countries the species resides in or micrates throwsh,  In the case of a common
nctwlty undermken by a number of Parties in cooperation, a joint cxcmplion report prepesst may be submitted, but
5 rtinence sepseea-of an exemption sts—be—seasted|s done on a Party-by-Party basis. If the
activitics mvulw:d are significantly different (e.g, capture of animals by one Party for exhibition by another). each
| presperent-reporting Party srestshould submit a separate exemption propesstreport for the prohibited acts,

| 4. Siep 40 Assessivent of the Exemption Prepese-fy the STAC

The STAC, taking into account the recommendations of a Review Committee if appropriate, assesses whether the
exemplion propesat-satisfies the criteria for pertinence. [n the case of species or populations or populations of g species

migrating between wo I_I."I more) LU‘I.II”.[]L'I the survival of the |Hs|}u|11|ur\, should be nwu\l.d \-L[1ll<ll|_|". fionr_each

hrnugh If the STAC—- finds the exemption (o be periineniassessment-tfavenrsbde, Iits W&ﬂ%ﬁﬁ-‘&e, 155CRSITICNT
15 reportedd to the COP via the Secretarial,

If the STAC determines that additional information is necessary before it can mmplete Jts Asseasment. |t may ask Ihe
Party, through the Sceretariat, to provide the-seeessarvadditional information, e s
e T T 1 -:4h-r mplrm! AT R b bl i '|-H moy direerded| l|1-m-|'m-|r+} R pnwniﬁi A1y Ihr =7 At

The STAC assessment process can be carried out during a formal meeting. or via electronic consultation (such as e-mail
or teleconference),

The Conference of Parties (COP) wiall review the assessinent of the STAC regarding the perfimence of the exempiion
reported by the Party In the case of an assessment by the STAC that the exemption is pertinent, the COP may fake a

ccision neting such




UNEP(DEPI)/CAR WG.36/5
Page 9

et v dhep onowecd e rplement e esempiaey el ghe dcerpaerstien ol any received see e i b
e T o L e L e N L T e L 1 e L e e L L e T Ve L

Likeid o d i A o | LLily
P e e e T T

MNOTE: In the event that & Party anticipates that an activity for which an exemption 15 granicd sessh will
recur, without significant change from its description in Annex A, then the party may sppss—fmrepor a
programmatic exemption, under which all occurrences of the activity may be eseered-pssesscd i a unble
euemptmn prepesaticpor] : ¥ t

£ £ ; } terfrted, hu non-programmatic exemptions, an exgmption report
tional scourrence of the exe mpted ac vy

will apply to g '-.II1!'||.' geoumence of an exempted activity, Anv ad
will reguite a new exempbion report for assessment by the STAC.  For programmatic exemplions, any
signilicant Areqrest—ter—mrmodification or extension of the conditions of the exemption—egues—_will
pequire & new exemption frepessbiopon and a separate review by the STACssd 08

| 6. Exemption Propesat Reporting

The txl:mpliun pi*nﬁwrﬁ-]—rrbﬁ Lporl shosul d |"|-.|'~|I. ¢ the information below regarding the exemption esphsn—wde—te
] =A sample propeestrepon form is contamed in Annex A of this

guldance ducunwnt hut at a minimum, the prhﬁwv-ﬂ-l-lq'\ml should contain:

= Details of the prohibited activity, including: the species affected; the type of prohibited activity to be
undertaken; the government department with responsibility for oversight of the activity; the location of the
activity: a detailed description of the activity, including if relevant any mitigation measures designed to limit
or counteract any deleterious effects: the names, affiliations and qualifieations of the people involved; the
methadology and equipment, if any, to be used; and the duration of the activity,  Any methodology should
conform to international best practices, and these should be specified,

= Addetailed explanation of how the prohibited activity 15 kel o contnbuole o seibersere the species’ survival
o prevention of significant damage to forests or crops (and whether the exemption is berss—soushifor
scientific, educational or management purposes).

= Adetailed explanation of why the prohibited activity will not jeopardize the species or, if relevant, other
listed species.

In the case of species or populations of a species migrating between two (or more) countries, the survival of the
populations should be gssessed separately for each country the species resides o or mugrates through and jointly for all
countries the specles resides 1n or nigrates through

= Addetailed explanation of the monitonng or evaluation protocols that will be used to assess the effect of the
activity on species populations, including changes in range, numerical trend, or reproductive success.

| — In all cases, the pestbeston-report should nclude, consistent with Article 13 (Environmental Impact
Assessment): 1) a detwiled deseription of the current conservation status of the species subject to the
prohibited activity: i) the threat to the subject species from the prohibited activity, including impacts on the
population size, distribution and fragmentation, cumulative impacts, and impacts on the quantity and quality
of suitable habitats available for the species: i) other threats to the species in the short- and long-term: and
iv) the potential for impacts on other species as a consequence of the prohibited activity, In the case of
prohibited activities taken o ensure the survival of the species, evidence should be presented as o how the
proposed activities will accomplish this end.
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7. Post-Implementation Reporting

After a prohibited activity for which an exemption cuisls has taken place: -the concerned Parly is encouraeed o prepare

a report on that activity, srepottrstheprepared-re-thepropose st Partptes Hthe-taet o pros e ee s
TSt HHS i ¥ Eity i T »ed ¥ = T

The format described in Annex B of this suidance documient can be usefully followed to that purpose,
Hrepmrtstrerhi-ferh e the-ferem s i et Hoeb s e dorsie e sboesd ek i e ey
a) : - tvity—wiether : i AT f 1

b)
)

> £l + MY ]
et o o e e b o e e 2 e

di

In order to reduce the reporting burden on Partics, the reports on prohibited activities subject to an exemption may be
combined with reporting undertaken under Article 19 of the SPAW Protocol and other reports required by the Cartagena
Convention.

| **Note of the SeeretatriatSecretariat;

Annex B of the GudisneeGuidance document is not included in this Report to the SPAW STACS, as
discussions within the Working Group hayves not vet taken place.
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ANNEX 11

Comments received from members of the ad hoc Working Group on the revised version of the Guidance Document proposed by the
Government of the United States

Sujet : RE: Comments on Draft Guidance for Exemptions under SPAW Art. 11(2)
Date: Wed, 15 Oct 2014 01:36:17 +0000

De: Courtney S. Vail <courtney.vail@whales.org>
Campaigns and Programs Manager
WDC
Whale and Dolphin Conservation

Note of the Secretariat: the submission of these comments reflect the comments of two other working group
members, including Susan Millward of Animal Welfare Institute and Ron Orenstein of Humane Society
International (see following e-mail).

Hello, Alessandra and Anne!

Thank you for this opportunity to comment upon the US’ revisions and proposals to the Exemptions document that was
presented at the last STAC and COP. The attached comments reflect our concerns with the current proposal. | note that
the working group, at this late hour and with just a few days to review the proposal, did not have the benefit of seeing
the US’ suggested edits tracked within the original document, and that these changes might not be evident to all
working group members unless they had the opportunity to conduct a side-by-side comparison of the US proposal that
you circulated, with the original from the last COP. Having conducted that comparison, we our concerned that the US
proposal represents a significant departure from our understanding of the original mandate of the working group and the
original document presented at the last COP in October 2012.

Thank you for the opportunity to present our feedback on the US’ proposal.
Warmest regards,

Courtney Valil

Note of the Secretariat: In addition to numerous comments on the U.S. revised version of the Guidance Document,
the following outstanding procedural concerns were expressed:

1.  Three rounds of comments were called for by the SPAW-RAC on the guidance document, respectively in late
March 2012, in mid-May 2012 and in early July 2012. The US provided no comments during this time period.
The US only provided comments at the COP (note that no comments were provided by the US at the STAC during
the preceding day) in Punta Cana, DR at the end of the day, and as the document had not received any objection
from other Parties at the meeting as it was about to be accepted by the Meeting. We feel that the US had not acted
in good faith, and is being obstructionist to this process in light of the consensus that was pending at the last
STAC/COP. In light of this, and the extensive changes made by the US well beyond the required timeframe for
comments as agreed at the last STAC/COP and that are fundamental to a precautionary interpretation of the
Exemption process, the US proposal essentially scuttles years of progress and consensus.

2. Furthermore, we question whether the US has any justification or standing to comment on Article 11(2) in light of
its taking a reservation to this article upon ratifying the Protocol. Initial consultation with legal experts suggests
that there is room to legitimately interpret the US reservation to Article 11(2) as meaning they are essentially a
‘non-party’ for the purposes of its implementation, and that there may be an argument to be made that they
therefore do not have the right to a vote on the matter or block consensus (and are, rather, relegated to observer
status for that provision).

3. The changes made by the US eliminate both a proactive interpretation and role of the STAC in the Exemptions
process and any procedural approach that would allow the COP to impose consequences on a Party that proceeds
with an exemption deemed non-pertinent. This essentially undermines the interpretation that the Secretariat and
Working Group established, and that did not receive objection by any Party but the US, and renders the
Exemptions process meaningless. The US proposal removes all language suggesting an exemption should be
proactively ‘requested’, and, rather, interpret the Protocol to mean a party only has to report on an exemption after
the fact. The US states repeatedly throughout its proposal that it does not believe there should be an exemptions
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process and eliminates references to an exemption ‘proposal’, and instead refers to all procedural
requirements/recommendations as being merely reporting on an exemption. We are concerned that the full
working group has not been provided the time to evaluate all of the substantive changes that were eliminated from
the document presented in Punta Cana and agreed to by all Parties but the US, who sought last minute review.
Perhaps the Secretariat could circulate a document that outlines the differences between the original document and
the US proposal that does not include track changes to identify its edits.

US comments are inconsistent with the established aims of the working group, that were agreed by consensus, and
that were not objected to by the US when the working group was initiated, or during the course of working group
deliberations (which have been extensive, and to which the US has not participated in despite their membership in
the working group).

Presumably the US response is based in concerns (stemming from their original reservation to Article 11(2) ) over
the infringement of the Article 11(2) exemption process on domestic/national legislation (although the US would
not itself be affected as they hold a reservation). We think it would be wise for the Secretariat to respond to this
point with a statement about the spirit, intent and purpose of the Protocol, and your understanding of the
positioning of SPAW/Cartagena alongside a Party’s domestic legislation. As it stands, the US interpretation
removes any prior approval for granting an exemption, and leaves it as just a reporting function by Parties. The
legal analysis [UNEP(DEC)/CAR WG.29/INF.5] that was presented to the Parties addresses this issue and
provides a legal justification for the interpretation of the Article as the Working Group and Secretariat have
proceeded over these past four years.

Sujet : RE: Comments on Draft Guidance for Exemptions under SPAW Art. 11(2)
Date: Tue, 28 Oct 2014 18:32:41 +0000

De :

Courtney S. Vail <courtney.vail@whales.org>
Campaigns and Programs Manager

WDC

Whale and Dolphin Conservation

Dear working group members:

| wanted to inform the working group that the submission of my comments on October 14" reflect the comments of
two other working group members, including Susan Millward of Animal Welfare Institute and Ron Orenstein of
Humane Society International. | failed to note this when | posted our collective comments to this group, and wanted to
clarify that for working group members.

Thank you!

Courtney S. Vail

Whale and Dolphin Conservation

Sujet :  Comments on Draft Guidance for Exemptions under SPAW Art. 11(2)
Date:  Wed, 29 Oct 2014 00:56:28 -0500

De :

Dr. Karen L. Eckert <keckert@widecast.org>
Executive Director
Wider Caribbean Sea Turtle Conservation Network (WIDECAST)

With regard to WDC'’s concern:

« And what happens if the assessment finding is ‘nonpertinence’ ? The US proposal leaves no room for challenging an
exemption or guiding a Parties potentially destructive activities. The US offers no alternative proposal, and removes the
original language of the proposed guidance document presented at the STAC/COP in the DR. In this current state, the
US proposal leaves no process or consequence for an exemption gone awry or that may undermine the Protocol. It has
stripped any proactive, guiding role of the STAC in assessing an exemption request, and likewise have stripped the
COP of any meaningful role except as a repository for already-adopted exemptions. The US proposal removes the
highlighted language that was accepted by Parties at the last STAC/COP in the original document.»

1.The COP Makes a Determination on the Exemption Proposal
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The Conference of Parties (COP) will review the assessment of the STAC regarding the pertinence of the exemption
reported by the Party. In the case of an assessment by the STAC that the exemption is pertinent, the COP may take a
decision noting such.

After considering the STAC’s assessment and recommendations, the COP makes a decision to approve (either in full or
subject to modifications) or deny the exemption. The Party is informed of the decision by the Secretariat and can then
proceed to implement the exemption, with the incorporation of any required modifications, in the case of a favourable
finding. If an exemption has been denied by the COP, then the activity shall not be implemented or, if implementation
has proceeded, shall be terminated or modified to eliminate activities prohibited under Article 11(1).

Would the working group agree to return to the original language? Bob, would returning to the original language be
unacceptable to the US ? The working group has labored for many years (since 2011) on this language.

Kindly, Karen

Sujet :  Comments on Draft Guidance for Exemptions under SPAW Art. 11(2)
Date: Sat, 1 Nov 2014 17:39:14 -0500

De : Dr. Karen L. Eckert <keckert@widecast.org>
Executive Director
Wider Caribbean Sea Turtle Conservation Network (WIDECAST)

Sounds good, thanks Rob!

In the meantime, could the US please address the concern from members of the Working Group regarding an
assessment finding of ‘nonpertinence’ ? WDC’s concern is that the US proposal “leaves no room for challenging an
exemption or guiding a Party’s potentially destructive activities. The US offers no alternative proposal, and removes the
original language of the proposed guidance document presented at the STAC/COP in the DR. In this current state, the
US proposal leaves no process or consequence for an exemption gone awry or that may undermine the Protocol. It has
stripped any proactive, guiding role of the STAC in assessing an exemption request, and likewise have stripped the
COP of any meaningful role except as a repository for already-adopted exemptions.”

I’m confident that the US did not intend to articulate a recommendation that “leaves no process or consequence for an
exemption gone awry or that may undermine the Protocol”. If your office could offer clarification it would be
wonderful, thank you in advance!

Warmly, Karen

Sujet :  RE: Comments on Draft Guidance for Exemptions under SPAW Art. 11(2)
Date: Wed, 12 Nov 2014 19:40:59 +0000

De : Paul Hoetjes <Paul.Hoetjes@rijksdienstCN.com>
Policy Coordinator Nature
Ministry of Economic Affairs (EZ)
National Office for the Caribbean Netherlands (RCN)
Mailing address: P.O.Box 357, Kralendijk, Bonaire, Caribbean Netherlands

Hi everyone,

First, my apologies fort his late response. I’m sure it is much too late to change the document, but still, maybe this can
be helpful to the discussions at the STAC and COP. | applaud the work done by the US in cleaning up a lot of the
language, it makes for a much more streamlined document. The main issue remains with the point raised by Courtney
and Karen, what should the COP do if the STAC considers an exemption not to be pertinent. The proposed deletion of
the second paragraph addressing this leaves the text begging this question. In my opinion the COP must do something,
and cannot but at least decide to accept or not the finding of the STAC. Consequently my proposal would be to add the
following after the truncated text:

“In case the exemption is considered not to be pertinent, the COP may similarly take a decision noting this and
including the underlying reasons of this finding.”
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This should remove any qualms about the COP telling Parties what to do, and leaves it to the Party in question to do
what it will, even though it be in contravention of the Protocol text.

One more thing that could be useful, | think, considering that it the desirability of reporting on the activity is also
mentioned further on, is to include in the decision taken by the COP in case the exemption is found pertinent, a request
of the Party in question to report on the results of the activity. The whole paragraph would then read as follows (my
additions highlighted in yellow):

“The Conference of Parties (COP) will review the assessment of the STAC regarding the pertinence of the
exemption reported by the Party. In the case of an assessment by the STAC that the exemption is pertinent,
the COP may take a decision noting such and including a request to the Party to report on the results of the
activity. In case the exemption is considered not to be pertinent, the COP may similarly take a decision noting
this and including the underlying reasons of this finding.”

It could further be debated whether it should be “may take” or “shall take” a decision. In the attached document | have
made some further small edits for clarification of text.

| hope this may be helpful.
Best,
Paul

Note of the Secretariat: Comments from Paul Hoetjes on the U.S. revised version of the Guidance Document are
shown in Annex 111 (in red characters, underlined).

Sujet :  RE: Comments on Draft Guidance for Exemptions under SPAW Art. 11(2)
Date: Thu, 13 Nov 2014 21:37:52 +0000

De : Mearkle, Robert <MearkleR@state.gov>
Foreign Scientific Affairs Officer | U.S. Department of State
Bureau of Oceans and International Environmental and Scientific Affairs
Office of Ocean and Polar Affairs

Working Group members,

We’d like to thank Courtney for collating the comments of AWI, HSI, and WDC and also Karen for WIDECAST’s
input. As Paul mentions, it seems the main issue here is the role of the COP in the case of a finding of non-pertinence
by the STAC of an exemption granted. This is indeed an aspect that we have paid attention to, since the Protocol
doesn’t specify anything in such an instance.

Avrticle 11(2) provides that Parties may adopt exemptions under certain circumstances and that any exemptions granted
should be reported to the Organization so that the STAC may assess their pertinence. It does not require that Parties
submit proposed exemptions for evaluation by the STAC or approval by the COP before adopting them, nor does it
provide that an exemption be terminated at the direction of the COP. Since the text (highlighted in Karen’s message
below) from the original draft guidance elaborates a process for the COP to approve or deny exemptions and suggests
that Parties are bound by that decision, the United States considers that text to be fundamentally at odds with Article
11(2).

That said, we do see, as others have pointed out, that the COP is left without a clear role after the STAC’s assessment.
With that in mind, we believe that the Netherlands’ suggestion is a very good one in offering a role for the COP that is
consistent with the Protocol and also leaves room for the COP to opine on the pertinence. We acknowledge that a
finding of non-pertinence of an exemption may lead the COP to want to advise the Party on a course of action — but not
dictate that course of action, since that would not be consistent with the Protocol.

In considering the Netherlands’ proposal, we were thinking that we might want to take it slightly further and suggest a
more specific role for the COP, perhaps something along the lines of what is highlighted here:

“The Conference of Parties (COP) will review the assessment of the STAC regarding the pertinence of the
exemption reported by the Party. In the case of an assessment by the STAC that the exemption is pertinent,
the COP may take a decision noting such. Likewise, in the case of an assessment by the STAC that the
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exemption is not pertinent, the COP may take a decision noting such and inviting the Party to consider
terminating or modifying the activity. The Party is then informed of the decision by the Secretariat. “

Paul mentions an invitation to the Party by the COP to report back on the matter. We wouldn’t object to that, though we
think our formulation above would allow for such a request.

We look forward to further discussion on this matter at the meetings in Cartagena.
Sincerely,

Note of the Secretariat: this wording (highlighted in yellow) has been included in the revised version of the
Guidance document in Annex I11.

Sujet :  Comments on Draft Guidance for Exemptions under SPAW Art. 11(2)
Date: Fri, 14 Nov 2014 10:16:03 -0600

De : Dr. Karen L. Eckert keckert@widecast.org
Executive Director
Wider Caribbean Sea Turtle Conservation Network (WIDECAST)

| find that the suggested revision addressed the identified gap. Thank you so much Paul for your proactive intervention,
and | think Rob’s further revision is the best recommendation. What does WDC think?

Warmly, Karen

Sujet : RE: Comments on Draft Guidance for Exemptions under SPAW Art. 11(2)
Date: Lundi 17 Novembre 2014 22:17:52

De: "Courtney S. Vail™ courtney.vail@whales.org
Campaigns and Programs Manager
WDC
Whale and Dolphin Conservation

Dear Alessandra and working group members:

Thank you to Paul for his helpful language, and to Robert for incorporating additional clarifying language into this
operative section of the working Guidance Document. Consistent with my past feedback to the Working Group, the
following comments reflect the position of WDC, AWI, and HSI. All comments reflect our respect for, and
acknowledgement of, the very arduous and protracted working group process through which the original Exemptions
Guidance Document, presented at the last COP in Punta Cana in October 2012, was forged over the course of several
years and accepted by participants to this Working Group. It also acknowledges the general acceptance of the prior
document (which has since been significantly revised by the US) by the last STAC and COP.

The suggested text gets us closer to clarifying the role of the COP in the Article 11(2) Exemptions process. This is a
positive step forward, and it does provide a mechanism for encouraging a Party to reconsider those actions that have
been deemed contrary to Article 11(2) criteria and to broader obligations under the Protocol. It does not, however,
provide for any specific remedy for any noncompliance or violation of the protective provisions of the Protocol
associated with an exemption that has been deemed ‘non-pertinent’ by the STAC.

In addition, this role of the COP is fundamentally reliant upon an interpretation of the role of the STAC in its
assessment of pertinence. Because the US proposal also significantly alters the role of the STAC in the proposed
guidance, we believe the Working Group must now clarify this additional component of the Exemptions process.

The Working Group will note that the US proposal (attached again and incorporating the new language from the email
exchange below) removes the precautionary and proactive review role of the STAC in the Exemptions process. As
outlined in the legal analysis that was commissioned for the Secretariat (also attached), which provided the
recommendations upon which a precautionary interpretation of the language of Article 11(2) was developed in the
original Guidance Document, an interpretation that leaves the STAC in a reactive position without any ability to
influence the course of an Exemption request is inconsistent with the language of Article 11(2). If an exemption is
granted in advance by a Party, and then merely reported to the STAC and COP after it has already been granted and the
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activities commenced, there seems little sense to the very specific language outlined in Article 11(2). Relegating the
STAC to a non-advisory and non-evaluative role in the process specifically contradicts the requirement in Article 11(2)
that an assessment of pertinence is to be carried out. In other words, ideally and consistent with the spirit of the
Protocol, we believe an exemption should be ‘requested” and assessed by the STAC before the activity is conducted.
We note that the US proposal does invite Parties to * consider reporting their Exemption” projects before granting them,
but we have concerns that welcoming consultation with the STAC on an Exemption is not the same as requiring it as
part of Article 11(2) assessment process. At a minimum, Parties should be “invited to report” beforehand rather than
“invited to consider reporting.” The attached document includes changes to remove the word “consider.”

Essentially, we agree with the attached legal analysis which recommends a ‘conditional’ granting of an exemption
subject to review by the STAC before a Party undertakes an activity. This interpretation is consistent with other treaty
law, enables a Party to benefit from the collective expertise of the STAC, and provides a common sense approach aimed
at curtailing harmful activities before they occur, rather than trying to reform them after they have already been
implemented. Without this interpretation, the assessment role of the STAC becomes meaningless as a Party is merely
obligated to report an exemption after-the-fact. Rather than a consultative exercise, the Exemption process becomes,
without this interpretation, a reporting exercise. Therefore, we support the original language that presents an Exemption
request as a proposal to the STAC, rather than a report of a granted exemption to the STAC.

Which interpretation is consistent with the aims and spirit of the Protocol? The relevant language from the attached
legal analysis, which has guided this working group to this point, is provided below.

“Article 11(2) provides that the STAC is to assess “ the pertinence of the exemptions granted ” (emphasis added). This
seems to suggest that the STAC is to conduct its assessment only after an assessment has been adopted by a contracting
Party. This interpretation, however, was not followed in the only assessment conducted thus far by the STAC, and
makes no practical sense if the assessment by the STAC is to have an effect. It may be advisable, therefore, to interpret
the term “granted” in Article 11(2) to mean “granted conditionally subject to the assessment by the STAC and approval
by the COP .” Such an interpretation would maintain the important role of the STAC in the exemptions process. It
would also promote collaboration between the Contracting Parties, the COP and the STAC before an exemption is
granted, reducing the chances of disagreement between the Contracting Party wishing to adopt an exemption and the
STAC. Under this interpretation of Article 11(2), Contracting Parties must first make a unilateral assessment of the
conformity of the exemption they wish to grant by making sure that all of the conditions set in the article are met.”

We believe the Exemptions clause of any treaty is a very critical component: it outlines the specific and special
circumstances (exceptions) under which actions that would otherwise violate the protective provisions of a treaty can be
legitimized through a justification process. Considering this, we believe this key interpretation and component of the
original document, which has now passed through many years of Working Group processes and which was received
without objection by the majority of Parties at the last COP and STAC, deserves a discussion before it is abandoned.

As a result, we favor the language of the original document. We understand that it is up to Parties to clarify this process,
and we suggest that should the attached document be adopted, that it be adopted conditionally, with an opportunity for
review and revision in the future.

Thank you for your consideration,
Courtney S. Vail

Note of the Secretariat: Changes from WDC, AWI, and HSI on the revised version of the Guidance Document are
shown in Annex |11 (highlighted in green, double-underlined).
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ANNEX 111

Revised version of the Guidance Document based on the U.S. proposal annotated by members of the ad hoc Working
Group

Annotations from Paul Hoetjes are shown in red characters and underlined. The revised wording proposed by Robert Mearkle is
highlighted in yellow and in bold characters. The latest changes from WDC, AWI and HSI are highlighted in green and double-
underlined.

l. Imtroduction

Article T1{1) of the SPAW Protocol requires all SPAW Parties o adopt measures o protect species listed in Annexes [
and IT ol the Pratocaol : . These measures include prohibitions on the destruction and disturbance of listed species. Article

. E e : 2
110 2) provides for exemptions from these prohibitions under defined circumstances”,

The purpose of this document is to provide guidance to stakeholders, Parties, the Secretariat and the Scientific and
Technical Advisory Committee (STAC) on how an exemption report might be prepared and assessed in order o comply
with Article 11(2).

According to Article 11{2). only three situations can trigger the possibility of an exemption to Article 1101
prohibitions, namely:

s Scientific purposes necessary to ensure the survival of the species or to prevent significant damage to forests
O Crops
o Fducational purposes necessary wensure the survival of the species or o prevent significant damage o
forests or crops
# hanagement purposes necessary to ensure the survival of the species or to prevent significant damage 1o
forests or crops
Further, granting of an cxemption must not jeopardize the species, and the exemption must e reported to the
Organization in order for the STAC o assess the pertinence ol the exemplion granted.

1. Definitions

NB: e this section, ax in the suwidance docwmend, in general anlv Avticle TI2) is considered: thevefore section 2
Y E ! :

presents definitions for dhe tevmy that are wsed i Article W21 only, and does wot addvesy definitions of the terms

confained n Article 1111

Article 11{2) contains & number of key terms and operative phrases - Definitions of these key terms and phrases as used
in Article T1(2) are provided below;

Adup — the granting of a license. permit or other authorization of an activity by a Pary.

Aszess the pertinerice — assess whether the exemption mects the criteria specifically set forth in Article 1120,

| Arvicle 11 states “The Paries shall adops co-operative measures to ensire the protection and recovery of
ehdangered and threatened species af fora and founa listed in Anvexes I and 0 of the presest Pratocal,
al The Parties shall adopt all appropriate measwres to ensure the protection and vecovery af species of flora
fisted fn Amnex [ For this preepose, each Pacty shall prohibit all forms af destevction o disturbance, mofuding
dre pecking, collecting, culling, wproofing o possession of, or commerciad Irade fn sucl species, their seeds, parts
ar praducts. They shall regilate activities, o the extent possitle trat cowdd Bave havmfid effeces on the habitars of
the species.
bl Each Parsy shall ensure tofal protection and recavery to the species of fawna listed in Annex 11 by prohibiting:
i) the taking, possession or killing fincluding, fo the extent possifle, e incidental faking, possession or kiling)
ar camaercial frade e soch species, thedr eggs, poets or prodies;
i} to the extent possible, the disturbance of such species, particalarly duving periods of breeding,
frcahation, extivation or wmigraiion, as well av other periods of hiclogical stress 7
2 drticle FE21 spantes " Each Party may adopt ecempitions fo e profiibitions prescrited for the protection and
recovery of the species lsted in Annexes [ and I for scientific, educatiornal or management parposes Becessary (o
ensiire the sievival of the species or to prevent sipwificant damage o fovests ar crops, Secly exempiions shall mot
Jeamardize the species and shall be reparted to the Chpanization in arder for the Scienrific and Teclnmical Advisory
Committee to assess the pertinence of the evemptions gramted ™,
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For educational purposes the use of species and’or their parts, or their habitats, for purposes of conducting
educational programmes for members of the public, including children and/or adults, that have been shown o protect
the speeics,

For management purposes — measures underaken by humans for purposes of controlling or conseérving species by

means of, fmier efia, arificial propagation and habitat conservation.

Necessary fo ensire the survival of the species — Significantly contnbuting to maintaining or increasing distribution
or numbers necessary o ensure the survival or recovery of the species. Activilies necessary o ensure survival of the
species may include scientific research, educational or management activities.

Chpanization — the SPAW Protocal Secretaniat,
Shall nor jeopardize the species — shall not engape in oan action that would reasonably be expected, directly or

indirectly, to reduce appreciably the likelihood of survival or recovery of a covered species by reducing the
reproduction, numbers or distribution of the species.

For scientific pueposes — for purposes ol conducting bona fide research activities by qualified scentific researchers
whio have applied in good faith to acquire data regarding survival, the conservation and/or protection of the species.

Significans damage — damage of such an intensity or of such a duration as to have 8 measurable harmful or destructive
effect on forests or crops,

Seevival - persistence of a viable population of a species within the geographic boundaries of the Party adopting the
exemption.

1. Roles and Responsibilities

The description of the roles and responsibilities of the various key plavers in the exemptions process are outlined
below, based on the text of Aricle 11{2) and other relevant Anicles of the SPAW Protocol {e.p. Aricle 200 on the
mandate of the STAC, Article 13 on Environmental [mpact Assessments, eic.).

SPAW Parries

Parties may adopt exemptions in accordance with Article 11(2). Parties are invited to consides sepasting report their
exemptions projects before granting them. Any Party having granted an exemption must report the exemption to the
Secretariat for assessment of pertinence by the STAC. The Pary should ensure that the appropriate data are collected,
organized and collated for presentation o the STAC for assessment,  Partics are not excused from compliance with
other provisions in the Protecol, including those related o protected areas and environmental impadct assessments.
Freliminary consultation with the Secretariat may provide guidance on whether an exemption report 15 required or
necessary for a given activity.

- The Secretariar

The Secretarial is responsible for acting as a conduit for information and document dissemination among the Parties,
STAC and COP. [t receives exemption repons and forwards them to the STAC for the assessment of their pertinence.
The Secretariat is also responsible for keeping records of reported exemptions presented.

The Scientific and Technical Advisory Commttes

The role of the STAC in the exemptions process 1s 1o assess whether exemptions satisty the various criteria for
pertinence set forth in Article 11(2), namely that the exempted activity is necessary for the intended purpose {scientific,
educational or management) and will not jeopardize the species. The STAC s assessment should take into account the
special needs of migratory species where actions taken in one jurisdiction may have unintended and unacceptable
consequences o the population elsewhere in its range. An assessment of pertinence may also need w consider whether
the activity is within the scope of the Protocol in general. The STAC refers the resulis of its assessment to the COP via
the Secretariat. If approprigte. and to the extent possible, before submitting s assessment report to the Secretariat, the
STAC may request a Party to provide additional information, 1 appropriate, and 1o expedite matters between mectings
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of the STAC, the STAC may establish a Review Committee to provide a preliminary assessment of the reported
exemption.

—  The Conference of the Parties

The Conference of Parties (COP) will review the assessment of the STAC regarding the pertinence of the exemplion
reported by the Party. [nothe case of an assessment by the 5TAC that the exemption 15 pertinent, the COP may take a
decision noting such.

4. Exemption Heporis

Article 11(2) states three scenarios under which an exemption may be warranted: namely, for scientific, educational or
management purposes, each of which must be necessary to ensure the survival of the species or o prevent significant
damage to forests or crops,

Seientific prrposes necessary fo ensre the survival of the species or o prevest sigificant damagee o foresis
o CROpS

An cxemption may be warranted if it can be demonstrated o the satisfaction of the STAC that an otherwise prohibited
activity will significantly contribute 0 maintaining or increasing distribution or numbers necessary o ensure the
survival or recovery of the species Any removal of individoals (or forms of, including seeds, eggs, ete.) shall not
Jeopardize the survival of the species. Steps should be taken o protect the welfare of removed living individuals. Any
action should be undertaken in accordance with international best practices, and these should be specified in the
documentation sent by the Party as outlined in Annex A.

Edvearional purposes necessary fo ensore the suevival of fhe species or o prevesi significant damage o
frvests o crops

Education can be a key component to ensuring a species” survival. Any educational activity that would result in a
prohibited act, including a prohibited act ineidental 1o an educational activity undertaken in accordance with the
Protecol, ;. may warrant an exemption. Any removal of individoals (or forms of, including seeds, epgs, ete.) from the
wild alse requires an exemption. Educational activivies should not normally resolt in the intentional killing, capiure or
destruction of a listed species. Possession for primarily commercial purposes should not be accepted as constituting any
educational purpose. Any action should be undentaken in accordance with international best practices, and these should
be specificd in the documentation sent by the Party as outlined in Annex A,

= Manggement preposes mecessary o enswre the survival of the species o fo prevent significarn damage jo
Jowvests or crops

An exemptien may be warranted when the demonstrated consequence of the otherwise prohibited activity is likely 1o
contribute o maintaining or increasing distribution or numbers necessary o ensure the survival or recovery of the
species. An exemption may also be warranted i the prohibited activity is demonsirably necessary W prevent significant
damage 1o forests or crops. Any action should be underaken m accordance with imermational best practices, and these
should be specified in the documentation sent by the Party as outlined in Annex A.

5, Process for Reporting an Exemption

Article 1 l{:_fl states tlml 1hc =T M'_ is to assess the pa,rtm:,ncc- of the exemptions granted. Fhereforethe-assessment-by
[ g fi: Partics are invited 10 eenstderreparing-repon their

LxL:rn]'nmn |11'-;1_|L:,l-. hq:ﬁm: Hd(‘l"llll‘lb L}:LTI'I]'HIISJTI"..

Taking into account the roles and responsibilities set out in Section 3, this section aims o present the siep-hy-step
process for a Pary’s informing the STAC of an exemption. Parties are kindly invited to note that the process below is
given only for their guidance, and may be adapted as appropriate. Monctheless Partics should recall that reponting their
excmptions to the STAC for assessment of their pertinence 15 a requirement of the Profocol —ehateverthe-proeessthey
el ocbodbis,

1. Srep 40 fdensificartion af o Prohibited Act

A Party becomes aware that a prohibited activity is planned within its borders, or the Party itself considers that a
prohibited activity is necessary, and decides 1o seek guidance regarding an exemption in advance,
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If a Party is uncertain whether any activity, either ongoing or planned for the future, is prohibited by Article 11(1) and
falls within the remit of Article 11{2) . it may undertake preliminary consultation with the STAC to seck guidance.

20 Step 20 Decivion to Grang an Exempfion

Once a Party determines that an activity is prohibited under Article 11(1) and complies with the requirements of Article
112, it determines whether to grant an exemption pursuant to its domestic law.

3. Step 3 Preparvation of an Exemption Report

It is assumed here that the Party has granted the exemption prior to its assessment by the STAC. Parties are nonetheless
invited 1o eonsiderreparing repon their exemption projects before actually granting them.

Reporting Parties prepare the necessary documentation concerning the exemption, with the assistance of interested
stakeholders as determined by the Party to be appropriate, for assessment by the 3STAC.  Documentation prepared to
receive an exemption under domestic law may be subimtted in lew of the information suggested below, when it is
pertinent to demonstrating compliance with the criteria set out in Article 11(2).

An activity may potentially impact species in moreg than one country or the conservation status of o species across its
range and within the region, In the case of species or populations of a species migrating between two {or morg)
countries, the survival of the populations should be assessed separately for each country the species resides in or
migrates through and jointly for all countries the species resides in or migrates through,  In the case of a common
activity undertaken by a number of Partics in cooperation, a joint exemption report may be submitted, but assessment
of the pertinence of an exemption 15 done on a Party-by-Party basis, If the activities involved are significantly different
(e.g. capture of ammals by one Party for exhibition by another), each reporting Parly should subimit a separate
exemption report for the prohibited acts.

4. Srep 40 Asvessment of the Evempiion by the STAC

The 5TAC, taking into account the recommendations of a Review Commiltee il appropriate, assesses whether the
exempiion satisfies the criteria for pertinence. In the case of species or populations or populations of a species
migrating between two (or morel countries, the survival of the populations should be assessed separately for each
counity the species resides i or muigrates through and jointly for all countries the species resides in or migrates
through. If the STAC finds the exemption to be pertinent, its assessment is reported o the COP via the Sceretariat,

If the STAC determines that additional information is necessary before it can complete its assessment, it may ask the
Farty. through the Secretariat, to provide additional information.

Final assessment of the pertinence of the exemption is reported to the COP by the STAC
The STAC assessment process can be carried out during a formal meeting, or via electronic consultation (such as e-
mail or teleconference).

The Conference of Partics (COP) will review the assessment of the STAC regarding the pertinence of the exemption
reported by the Party. In the case of an assessment by the STAC that the exemption is pertinent, the COP may take a
decision noting such e hedd - ; by : — ey FH

of this findineg. Likewise, in the case of an assessment by the STAC that the exemption is not pertinent, the COP
may take a decision noting such and inviting the Party to consider terminating or modifying the activity. The
Party is then informed of the decision by the Secretariat.

MOTE: In the event that a Pamy anticipates that an activity for which an exemption is granted will recur.
without significant change from s description in Annex A, then the party may repont a programmatic
exemption, under which all occwrrences of the activity may be assessed in a single exemption report, For
NON-Programmatic exemptions, an exemption repart will apply o a single occurmence of an exempted activity,
Any additional occurrence of the exempled activity will require a new exemption report for assessment by the
STALC. For programmatic exemptions, any significant modification or extension of the conditions of the
exemption will require a new exemption report and a separate review by the STAC.
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6. Exemption Reporting

The exemption report should provide the information below regarding the exemption, A sample report form s
contained in Annex A of this guidance document, but at a minimum, the report should contain;

—  Details of the prohibied activity, including: the species affected; the type of prohibited activity o be
undertaken; the government department with responsibility for oversight of the activity; the location of the
activity; @ detailed deseription of the activity, including if relevant any mitigation measures designed o Timit
of counteract any deleterious elfects; the names, affiliations and qualifications of the people involved: the
methodoelogy and equipment, if any, to be used: and the duration of the activity.  Any methodoelogy should
conform to international best practices, and these should be specified.

= A detailed explanation of how the prohibited activity 15 likely o contribute to the species” survival or
prevention of significant damage to forests or crops (and whether the exemption is for scientific, educational
oF management purposes).

— A detailed explanation of why the prohibited activity will not jeopardize the species or, if relevant. other
listed species.

In the case of species or populations of a species migrating bebween bwo (or more) countries, the survival of the
P pap P graing

populations should be assessed separately for each country the species resides in or migrates through and joimly for all

countries the species resides in or migrates through.

- Adetailed explanation of the monitoring or evaluation protocols that will be used 1o assess the effoct of the
activity an species populations, including changes in range, numerical trend, or reproductive success.

In all cases, the report should include, consistent with Article 13 {Environmental Impact Assessment): 1) a
derailed description of the current conservation status of the species subject to the prohibimed activiry; i) the
threat to the subject species from the prohibited activity, including impacts on the population size,
distribution and fragmentation, cumulative impacts, and impacts on the quantity and quality of suitable
habitats available for the species; i) other threats (o the species in the short- and long-term; and w) the
potential for impacts on other species as a consequence of the prohibited activity. In the case of prohibited
activities taken to ensure the survival of the species, evidence should be presented as o how the proposed
activities will accomplish this end.

7. Post-lmplementation Reporting

Atfier a prohibited activity for which an exemption exists has taken place, the concerned Party is encouraged to prepare
@ repaort on that activity,

The format described in Annex B of this guidance document can be usefully followed 1o that purpose.
In order to reduce the reporting burden on Parties, the reports on prohibited activities subject to an exemption may be

combined with reporting undertaken under Article 19 of the SPAW Protocol and other reports required by the Cartagena
Conventien,

**MNote of the Secretariai:

Annex B of the Guidance document is not included in this Report to the SPAW STACS, as discussions
within the Working Group have not yvet taken place.
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