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1. Executive Summary

This report represents a contribution towards current work aiming at considering the pros and
cons for the setting up of one or more regimes of liability and compensation of environmental
relevance within the area of coverage of the Barcelona Convention, 1995.

The report has built on previous work carried out within the MAP Secretariat as far back as
the original Barcelona Convention.

The work involved considerable research as well as consultations with a host of affected
socio-economic actors, including the Mediterranean Contracting States.

The report concludes by recommending that Mediterranean Contracting States should move
forward with the underlying scheme possibly along priority areas, being land-based pollution,
dumping and activities affecting biodiversity.
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3. Tables of Regional and Global Legislative & Other Normative
Instruments Considered

3.1. Regional Instruments
Instruments appear in chronological order and are followed by their short title in parentheses

Convention on Third Party Liability in the Field of Nuclear Energy of the 29th July 1960, Paris
(Paris Convention), amended by:

- Additional Protocol, Paris, 28 January 1964;
- Protocol, Paris, 16 November 1982;
- Protocol, Paris, 12 February 2004

Convention of the 31 January 1963 Supplementary to the Paris Convention of the 29" July
1960 on Third Party Liability in the Field of Nuclear Energy, Brussels (Brussels
Supplementary Convention)

Offshore Pollution Liability Agreement, 4 September 1974 (OPOL)

Convention for the Protection of the Marine Environment and the Coastal Region of the
Mediterranean, Barcelona, 16 February 1976 (Barcelona Convention, 1976)

Convention on Civil Liability for Oil Pollution Damage resulting from Exploration for and
Exploitation of Seabed Mineral Resources, London, 1 May 1977

Convention of the Protection and Use of Transboundary Watercourses and International
Lakes, Helsinki, 17 March 1992

Convention on the Transboundary Effects of Industrial Accidents, Helsinki, 17 March 1992

Convention for the Protection of the Marine Environment and the Coastal Region of the
Mediterranean, Barcelona, 10 June 1995 (Barcelona Convention, 1995)

Directive 2004/35/CE of the European Parliament and of the Council of the 21st April 2004
on Environmental Liability with regard to the Prevention and Remedying of Environmental
Damage

3.2. Global Instruments
Instruments appear in chronological order and are followed by their short title in parentheses

Vienna Convention on Civil Liability for Nuclear Damage, Vienna, 21 March 1963 (Vienna
Convention), amended by Protocol, Vienna, 12 September 1997

International Convention on Civil Liability for Qil Pollution Damage, Brussels, 29 November
1969 (CLC '69), amended by:

- Protocol, London, 9 November 1976;
- Protocol, London, 25 May 1984;
- Protocol, London, 27 November 1992 (establishing the CLC '92)

Convention relating to Civil Liability in the Field of Maritime Carriage of Nuclear Material,
Brussels, 17 December 1971

International Convention on the Establishment of an International Fund for Compensation for
Oil Pollution Damage, Brussels, 18 December 1971 (Fund Convention '71), amended by:
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- Protocol, London, 9 November 1976;

- Protocol, London, 25 May 1984;

- Protocol, London, 27 November 1992 (establishing the Fund Convention ’92);
- Protocol, London, 27 September 2000

Convention on Limitation of Liability for Maritime Claims, London, 19 November 1976
(LLMC), amended by Protocol, London, 2 May 1996

United Nations Convention on the Law of the Sea, Montego Bay, 10 December 1982
(UNCLOS)

Joint Protocol relating to the Application of the Vienna Convention and the Paris Convention,
Vienna, 21 September 1988 (Joint Protocol)

Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and
their Disposal, Basel, 22 March 1989 (Basel Convention)

Rio Declaration on Environment and Development, Rio, 14 June 1992 (Rio Declaration)

International Convention on Civil Liability for Oil Pollution Damage, London, 27 November
1992 (CLC '92)

International Convention on the Establishment of an International Fund for Compensation for
Oil Pollution Damage, London, 27 November 1992 (Fund Convention '92)

International Convention on Liability and Compensation for Damage in Connection with the
Carriage of Hazardous and Noxious Substances by Sea, London, 3 May 1996 (HNS
Convention)

Convention on Supplementary Compensation for Nuclear Damage, Vienna, 12 September
1997

Basel Protocol on Liability and Compensation for Damage resulting from Transboundary
Movements of Hazardous Wastes and their Disposal, Basel, 10 December 1999 (Basel
Protocol)

International Convention on Civil Liability for Bunker Oil Pollution Damage, London, 23 March
2001 (Bunkers Convention)

Protocol on Civil Liability and Compensation for Damage Caused by the Transboundary
Effects of Industrial Accidents on Transboundary Waters, Kiev, 21 March 2003 (Kiev
Protocol)

Protocol of 2003 to the International Convention on the Establishment of an International
Fund for Compensation for Oil Pollution Damage, 1971, London, 16 May 2003
(Supplementary Fund Protocol)
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Introduction

The present report constitutes the end-product of MAP’s Terms of Reference #4-04110
dated the 16™ July 2004 and relating to the preparation of a feasibility study for submission to
the Meeting of the Contracting Parties in 2005 covering the legal, economic, financial and
social aspects of a liability and compensation regime.’

Liability and compensation are matters for the lawmaker and the judge to address ultimately,
the former by defining their operating legal parameters and the latter by giving them a factual
application within such parameters. However, as expressed in the terms of reference,
economic, financial, social and perhaps other types of factors intertwine in the fabric and
application of any given regime of liability and compensation, jointly with legal issues.

The report is structured as follows:

The report opens with the usual sections, i.e. an executive summary,? a table of
contents,? tables of instruments considered* and a list of abbreviations:;®

A brief recapitulation ensues of previous work concluded under the framework of the
Barcelona Convention, 1995 and its predecessor, the Barcelona Convention, 1976 on
the subject of liability and compensation;®

The report then provides an exposition of the law of liability and compensation with a
particular emphasis on environmental damage in marine and coastal areas in
Mediterranean countries, including insights into national, regional and global
instruments;’

The outcome of consultations carried out in accordance with the Consultant’s terms
of reference are then summed up in a separate section 8;

In the light of both the exposition of the law and the consultations the result of our
consultations, we attempt in section 9 a re-assessment of the work carried out
previously enabling us to elaborate recommendations on how to move forward. For
ease of reference, recommendations are then bundled in section 10;

A short bibliography is provided in section 11;

The last section 1 of the report consists of appendices including extracts from the
terms of reference® and the methodology report filed on the 17" September 2004,°
sample questionnaires drafted by the Consultant and disseminated through the MAP
Office’ and a list of the non-governmental parties consulted through the medium of
those questionnaires."’

' See an extract of the terms of reference under Appendix 12.1 to this report.

2 See section 1 above.

% See section 2 above.

4 See section 3 above.

® See section 4 above.

® See section 6 below.

" See section 7 below.

8 See section 12.1 below.

® See section 12.2 below.

1 See section 1.1 below.

" See section 0 below.
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6. Recapitulation of Previous Work

The genesis of the work underlying this project originates in the founding Barcelona
Convention, 1976, which has so far lead to a measured effort to reach concrete results.

6.1. Barcelona Convention, 1976

Art. 12 of the original Barcelona Convention, 1976'? is entitled “Liability and Compensation”
and reads:

“The Contracting Parties undertake to cooperate as soon as possible in the
formulation and adoption of appropriate procedures for the determination of liability
and compensation for damage resulting from the pollution of the marine environment
deriving from violations of the provisions of this Convention and applicable Protocols.”

The geographical scope of application resulting from arts. 4 and following of the Convention
is reflected in the expression “Mediterranean Sea Area,” which corresponds to “the maritime
waters of the Mediterranean Sea proper’"® excluding, except as may be otherwise provided
in the protocols to the Convention, internal waters.™

6.2. Lahlou/Loukili Study

As early as 1978, UNEP commissioned a study on the subject of liability and compensation
pursuant to the above provisions of the Barcelona Convention to Messrs. A. Lahlou and M.
Loukili. The Study concerning the Interstate Guarantee Fund for the Mediterranean Sea Area
and the Issue of Liability and Compensation for Damage resulting from Pollution of the
Marine Environment (the “Lahlou/Loukili study”) was submitted to the Intergovernmental
Meeting of Mediterranean Littoral States aiming at evaluating the state of progress of the
Mediterranean Action Plan and the First Meeting of Contracting Parties to the Convention for
the Protection of the Mediterranean Sea from Pollution and the Protocols relating thereto,
which was held in Geneva from the 5" to the 10" February 1979."

By and large, the study advocated the setting up in the Mediterranean Sea area of a regime
of strict or objective liability coupled with a system of compensation based on one or more
interstate funds the contributions to which would be levied on the industry. The study strongly
pressed for a multidisciplinary regime, i.e. covering all sources of pollution, including ship-
source oil pollution which, at the time, was already regulated by the CLC ‘69 and the Fund
Convention '71. Arguing that shipping should be covered by the prospective regime, the
authors of the study foresaw the need to convene an international global conference to adopt
the requisite legal instrument. Insofar as land-based marine pollution was concerned,
Messrs. Lahlou and Loukili considered that the sheer extent of the phenomenon required that
non-littoral States lying upstream on rivers flowing into the Mediterranean Sea should be
brought under the regime.

6.3. Barcelona Convention, 1995

Under the heading “Liability and Compensation,” art. 16 of the revised Barcelona
Convention, 1995, provides:

'2 Convention for the Protection of the Mediterranean Sea against Pollution, 1976.
B Art. 1(1).

" Art. 1(2).

> UNEP/IG.14/INF.18.
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“The Contracting Parties undertake to cooperate in the formulation and adoption of
appropriate rules and procedures for the determination of liability and compensation
for damage resulting from pollution of the marine environment in the Mediterranean
Sea Area.”

Pursuant to art. 1(1), “Mediterranean Sea Area” means the maritime waters of the
Mediterranean Sea proper. Under art. 1(2), “[tlhe application of the Convention may be
extended to coastal areas as defined by each Contracting Party within its own territory.”
Accordingly, the prospective regime would theoretically apply at sea in the harbor area,
inland waters, as well as the open sea. The question whether it would also extend to coastal
areas is left up to each Contracting Party and subject to the geographical limits determined
by each Contracting Party within its own territory.

6.4. Brijuni Meeting

A first meeting of government-designated legal and technical experts was convened by the
MAP Secretariat at Brijuni, Croatia, from the 23" to the 25" September 1997 for the purpose
of preparing appropriate rules and procedures for the determination of liability and
compensation for damage resulting from pollution of the marine environment in the
Mediterranean Sea area.’® The participants at the meeting generally agreed that a binding
legal instrument, rather than a soft law instrument, should be preferable, in the form of a
Protocol rather than an Annex to the Barcelona Convention, 1995. The meeting requested
the MAP Secretariat to convene a second meeting of experts.

6.5. Athens Meeting

Pursuant to this request, a meeting of legal experts on liability and compensation was held at
Athens, Greece, on the 21% April 2003, in order to discuss the grounds and feasibility for a
new legal instrument related to liability for damage to the Mediterranean marine
environment.” In commenting on the results of the previous Brijuni meeting, Prof. Scovazzi,
in attendance at Athens, opined that that meeting had come up with a basic proposal and
explanatory document setting up a very advanced liability regime; he added, however, that
such a regime was seen as too ambitious in various aspects by some countries.

The Athens meeting reached the following conclusions:

“- to move forward a legal instrument which covers all the activities not already
regulated at an international level, taking also into consideration the proposed
European Directive on environmental liability, i.e., dumping, operation of offshore
installations and land based activities. It was proposed to include the SPA Protocol
activities as far as alien species are concerned.

- The legal instrument should have the form of a Protocol in order to allow its adoption
by the Parliaments of the Parties

- The Protocol could be divided in two parts: a first part dedicated to the general
liability and compensation rules, and a second part containing annexes addressing
specific activities. It was proposed to start with offshore installations or dumping”'®

'®* UNEP(OCA)/MED WG.117/4.
' UNEP(DEC)/MED WG.230/2.
'® Ibid. p. 5, par. 33.
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6.6. 13™ Meeting of Contracting Parties

At their 13"™ meeting held at Catania, Italy from the 11" to the 14" November 2003, the
Contracting Parties to the Barcelona Convention, 1995 requested the Secretariat to prepare
a feasibility study for submission to the meeting of the Contracting Parties in November 2005
covering the legal, economic, financial and social aspects of a liability and compensation
regime based on the organization of a participatory process with the Contracting Parties and
socio-economic actors and with a view to avoiding overlapping with any other liability and
compensation regime.®

'Y UNEP(DEC)/MED 1G.15/11, annex lIl, p. 2.
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7. Exposition of the Subject of Liability and Compensation with a Particular
Emphasis on Environmental Damage in Marine and Coastal Areas in
Mediterranean Countries

This exposition flows from the terms of reference. Its purpose is to inform the discussions
taking place in the Mediterranean context aiming at the development of an appropriate
liability and compensation regime by considering the existing patchwork of principles and
rules on the subject. Devising a future scheme must start by taking stock of the existing
system.

Our description and analysis of the law of environmental liability and compensation with
particular reference to marine and coastal areas consists of an exposé® followed by a
tabular presentation.?’ On the one hand, the exposé is thematically structured and attempts
to render a coherent statement of perused material together with an assessment of extant
regimes. The tabular section, on the other hand, contains descriptive charts providing a fuller
and fairly more detailed presentation of systems and regimes in place. The law presented
here embraces national, regional as well as international sources.

For obvious time, space and functional limitations, this exposition cannot aim at rendering an
elaborate treatise of the law. Focus is placed on the most crucial and debatable elements,??
keeping in mind the scheme under development. The instances of liability and compensation
regimes thus depicted may provide a useful basis for the following discussion centering on
the Mediterranean and the formulation of our proposals.?

First, however, the expression “liability and compensation” needs to be broken down into its
two sub-parts. It should be said that liability is different from compensation in that the former
is the vehicle by which answerability in law is placed on a person—or in some cases
property—for harm that results or may result to another person’s body or property.?* As such,
liability must be differentiated from responsibility, which is concerned with the moral blame or
accountability for certain occurrences, but not necessarily in terms of law.®

There are various instances of liability, including civil liability and criminal or penal liability. In
some jurisdictions, relationships between the arms of government and the citizen generate a
species of liability which is different from that arising between private parties, is governed by
particular rules and is sometimes referred to as “administrative liability.” On the international
plane, liability between States is referred to as “State responsibility.”?®

In the civil sphere, with which we are solely concerned here, such answerability may result
from a contractual or non-contractual relationship. In other words, a party to a contract may
suffer harm at the hands of the other party to the contract as a result of faulty performance of
the same. An example is where a building contractor mismanages the construction project to
the detriment of his client, who is then entitled to sue him in contract. In such a case, liability
is labeled as “contractual” insofar as it flows from the contract. In other instances, the wrong

20 3ee section 7.1 below.
21 See section 7.2 below.

22 |ssues that are not covered in this exposition include: multiple polluters, court jurisdiction
over claims and conflict of laws.

% See sections 8 and following below.

4 “Liable” is defined by the Oxford English Reference Dictionary (Oxford/New York: Oxford
University Press, 1995), p. 825, as “legally bound.”

% According to the Oxford English Reference Dictionary, ibid., p. 1228, “responsible” is
defined as “liable to be called to account (to a person or for a thing)... [or] morally
accountable for one’s actions...”

% See e.g. art. 235(1) United Nations Convention on the Law of the Sea, 1982.
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may bring to bear persons who are total strangers as to each other, setting in motion non-
contractual or delictual liability, by reference to a delict, which is an objectionable action or
omission recognized as such by law.?” For purposes of this report, liability for environmental
damage is to be taken in this non-contractual setting.?®

Civil liability may materialize in various forms, one of which is compensation which is the
payment of a sum of money calculated on the basis of a rational formula as the equivalent of
the damage suffered;?*® however, liability may lead to other forms of answerability, for
example the actual reinstatement by the liable party of a contaminated site.

Most environmental cases lead to the imposition of financial sanctions (understood broadly)
in the form of the condemnation of the polluter to pay a fine at the behest of the State or
other local public authority, or else damages awarded to the affected party. However, it is
important that other sanctions or remedies compelling the doing of a particular thing are kept
in mind and made available in order to achieve whatever reinstatement of the environment is
possible.

Directive 2004/35/CE of the European Parliament and of the Council of the 21% April 2004 on
Environmental Liability with regard to the Prevention and Remedying of Environmental
Damage provides thus in its preambular par. (13):

“Not all forms of environmental damage can be remedied by means of the liability
mechanism. For the latter to be effective, there need to be one or more identifiable
polluters, the damage should be concrete and quantifiable, and a causal link should
be established between the damage and the identified polluter(s). Liability is therefore
not a suitable instrument for dealing with pollution of a widespread, diffuse character,
where it is impossible to link the negative environmental effects with acts or failure to
act of certain individual actors.”

7.1 Exposé

This exposé of the state-of-the-art of liability and compensation is structured thematically. It
opens with a discussion of overarching principles and rules which permeate the subject and
are key to understanding fundamental aspects and directions in the law.*® This is followed by
an identification and summary description of the various systems and regimes of liability and
compensation,®’ which are then dissected thematically.*?

7.1.1. Overarching Principles and Rules

As a subject of law, liability and compensation cannot be properly depicted without reference
to the underpinnings of the system of law in which the rules are meant to operate. There are

" The civilian concept of delict may be likened to the common law tort, which brings into play
tortious liability.

2 Non-contractual liability is also referred to sometimes as third-party liability. This report
adopts these terms interchangeably.

2 The obligation to compensate does not mean that whoever is obliged to compensate is the
party who is responsible for the damage: George Wiederkehr, “Dommage écologique et
responsabilité civile,” in Michel Prieur & Claude Lambrechts (eds.), Mankind and the
Environment (Paris: Frison-Roche, 1998), p. 523.

%0 See section 7.1.1 below.
31 See section 7.1.2 below.

%2 See sections 7.1.3 and following below.
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certain fundamental rules and principles which underlie the whole structure within which
environmental law provides a mechanism for an aggrieved party to claim, establish and
obtain an award of damages or other reparation for harm it feels it has unjustly endured.
These underpinnings are constituted by the mesh of basic rules of constitutional,
administrative, private, judicial and environmental law on which specific rules of liability and
compensation for environmental harm in marine and coastal areas are woven and without
which the detailed rules lack the crucial building blocks. Our aim will therefore be to present
in this part of the exposé such crucial general,® environmental® and maritime or coastal
principles on which the effectiveness of liability and compensation depends.

7.1.1.1. General Principles and Rules
7.1.1.1.1. Rule of Law

The concept of the rule of law lies at the heart of any contribution towards legal protection of
the Mediterranean environment. The best regime of liability and compensation is bound to
remain a dead letter within a system that pays little heed to the rule of law. Achieving
therefore justice for the pollution victim will depend on the effectiveness of the legal system
as a whole. It thus becomes important to consider some of the other principles and norms
that are crucial to the proper functioning of a liability and compensation regime in marine and
coastal areas.

7.1.1.1.2. Access to Justice

Directly flowing from the rule of law concept is the requirement that subjects of law should
have sufficient access to justice. The best written laws and codes would mean nothing
without the necessary enforcement teeth and the provision of the remedy to whomsoever is
entitled to vindicate his right in accordance with the provisions thus laid forth. Access to
justice means that victims of pollution should have the ability, including the financial facilities,
to attain justice in the proper execution of their legal rights. The concept probably entails a
right to information® and, where this is required, assistance in completing the procedural
requirements for the enforcement of rights, typically in the form of legal aid.

As stated above, liability and compensation would remain a dead letter without the ability for
aggrieved interests to lodge their claims within a system that is both fair and efficient. It is
noteworthy that a number of international instruments purport to facilitate access to justice in
environmental matters.*

7.1.1.1.3. Judicial Independence

The regime in contemplation will presumably require a process whereby the given facts of a
case are fitted within the parameters of the law. This equation can only be done by a neutral
party, normally a judge or a magistrate. It is indispensable for the proper functioning of any

% See section 7.1.1.1 below.
% See section 7.1.1.2 below.
% See section 7.1.1.3 below.
% See section 7.1.1.2.4 below.

37 See principle 10 in fine, Rio Declaration on Environment and Development; art. 9,
Convention on Access to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters, 1998.
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rules of law that the judge or other given decision-making authority meet the highest
standards of independence and neutrality.

7.1.1.1.4. Delictual (or Tort) Law

This study is fundamentally about delictual (or tort) law. Delictual law is concerned with the
civil reparation of injured parties in situations where there is no pre-existing contract with the
perpetrator of the harmful wrong.®® A typical pronouncement of the principle is to be found in
the French Civil Code, which provides:

“Any act whatever of man, which causes damage to another, obliges the one by
whose fault it occurred, to compensate it.”*°

However, delictual liability may also lie at the heart of more specific provisions dealing with
particular kinds of damage or activities; the wording of such provisions may differ from that of
the general articles on delictual liability found in the national civil code or other basic legal
instrument governing the matter.

Delictual law has continually evolved. For instance, the law has been considerably affected
by the various international conventions adopted in a number of areas, including
environmental law. In Europe, a slow process of harmonization of the national tort laws of EU
Member States is underway.*® All of these developments must obviously be borne in mind in
the process relevant to our purposes.

Delictual or tortious liability embraces both fault-based and no-fault liability. The former is
dependent on the occurrence of a morally reprehensible act or omission by the defendant,
whether intentional (delictual) or unintentional (quasi delictual), and sanctioned as such by
the law. No-fault liability, on the other hand, arises independently of any blame and simply on
proof that a particular activity has resulted in damage to the plaintiff, within the ambit of a
predefined legal framework. No-fault liability as a speedy and simplified means of access to
justice has witnessed increasing popularity in recent decades, particularly in the area of
environmental protection.

7.1.1.2. Environmental Principles and Rules

In embarking on the formulation of a prospective regime, one should bear in mind the finality
of environmental law, as expressed in the following passage taken from Michel Prieur’s Droit
de I'environnement:

“La gestion de I'environnement exige non seulement des mesures préventives de
police qui, par des autorisations ou des interdictions, permettent d’empécher ou de
contrbler des activités susceptibles de nuire au milieu naturel et a la santé humaine
mais aussi des mesures de surveillance, de répression, de réparation et de
restauration. Certes les actions et les dispositions de surveillance ne sont pas de
méme nature que les mécanismes visant a sanctionner les atteintes a
I'environnement. On constate toutefois que la répression n'est pas la méthode

%% The term “delict” “...includes all kinds of crimes and misdemeanors, and even the injury
which has been caused by another, either voluntarily or accidentally without evil intention.” A
quasi delict, on the other hand, is “[an] act whereby a person, without malice, but by fault,
negligence or imprudence not legally excusable, causes injury to another:” Bouvier's Law
Dictionary, 6" ed. (1856), http://www.constitution.org/bouv/bouvier.htm.

% Art. 1382 (translation on Legifrance,
http://www.legifrance.gouv.fr/html/codes traduits/code_civil_textA.htm#TITLE %201V %200f).

0 See Principles of European Tort Law, http://www.egtl.org/Principles/index.htm.
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généralement utilisée en la matiére. Quel que soit I'arsenal répressif existant, la
politique de I'environnement se veut persuasive et éducative et répugne a utiliser les
mesures extrémes, sauf nécessité absolue... Enfin, lirréversibilité des atteintes a
I'environnement rend souvent dérisoires les sanctions pénales classiques ou I'octroi
de dommages-intéréts.”’

In any case, it is clear the liability and compensation regimes must be provided for in
environmental matters, as stated by the Rio Declaration on Environment and Development:

“States shall develop national law regarding liability and compensation for the victims
of pollution and other environmental damage. States shall also cooperate in an
expeditious and more determined manner to develop further international law
regarding liability and compensation for adverse effects of environmental damage
caused by activities within their jurisdiction or control to areas beyond their
jurisdiction.”*?

A prospective liability and compensation will have to be built upon the existing patchwork of
conventions, laws and regulations, including European Community legislation, affecting the
environment. It becomes therefore important to consider the underlying key environmental
principles and rules.

7.1.1.2.1. Barcelona Convention Framework

The process underway for the elaboration of an appropriate mechanism for liability and
compensation falls under the framework of the Convention for the Protection of the Marine
Environment and the Coastal Region of the Mediterranean, 1995 (herein referred to as “the
Barcelona Convention, 1995).” The Convention and its Protocols must therefore be closely
looked at in relation to the development of the intended regime.

Article 16 of the revised Barcelona Convention is arguably broader than its predecessor
under the old Convention®® (art. 12) in at least three respects. First, the application of the new
Convention “may be extended to coastal areas as defined by each Contracting Party within
its own territory” (art. 1(2)), which is a novelty. Second, under the new Convention,
cooperation between Contracting Parties is called for not only for the formulation and
adoption of appropriate procedures, but also of rules. This refers to a recognized distinction
in law between substantive and procedural or adjective law. While substantive law “creates
or defines rights, duties, obligations, and causes of action that can be enforced by law,”*4
procedural law “prescribes the procedures and methods for enforcing rights and duties and
for obtaining redress (as in a suit)...”** Akin to procedural law, adjective law is defined as “the
portion of the law that deals with the rules of procedure governing evidence, pleading, and
practice.”® In other words, it is clear that the framers of the revised Barcelona Convention
intended that there be cooperation in the formulation of a comprehensive legal regime
covering liability and compensation, substantive rights and implementing processes being
the two facets of a whole. Thirdly, it is clear that the deletion of the words “deriving from
violations of the provisions of this Convention and applicable Protocols” has opened up the
subject of liability and compensation under the revised Convention to instances of pollution

*! Michel Prieur, Droit de I'environnement, 4th ed. (Paris: Dalloz, 2001), p. 825.
*2 Principle 13.

*3 Convention for the Protection of the Marine Environment and the Coastal Region of the
Mediterranean, 1976.

** FindLaw Legal Dictionary, http://dictionary.lp.findlaw.com.
* Ibid.
“® Ibid.
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falling outside the strict ambit of violations of the explicit prohibitions and obligations
contained in the Convention and Protocols.

7.1.1.2.2. Sustainable Development

Sustainable development lies at the heart of current environmental law and policy. One of its
most effectual pronouncements is to be found in the Rio Declaration on Environment and
Development in the following terms:

“The right to development must be fulfilled so as to equitably meet developmental and
environmental needs of present and future generations.”

“In order to achieve sustainable development, environmental protection shall
constitute an integral part of the development process and cannot be considered in
isolation from it.”*®

7.1.1.2.3. “Polluter Pays” Principle

The “polluter pays” principle forms a cardinal point in this discussion. As stated in the Rio
Declaration, “the polluter should, in principle, bear the cost of pollution.”® The relevance of
this principle is further demonstrated in Directive 2004/35/CE of the European Parliament
and of the Council of the 21 April 2004 on Environmental Liability with regard to the
Prevention and Remedying of Environmental Damage, which provides:

“The prevention and remedying of environmental damage should be implemented
through the furtherance of the ‘polluter pays’ principle, as indicated in the Treaty and
in line with the principle of sustainable development. The fundamental principle of this
Directive should therefore be that an operator whose activity has caused the
environmental damage or the imminent threat of such damage is to be held financially
liable, in order to induce operators to adopt measures and develop practices to
minimise the risks of environmental damage.”*°

The “polluter pays” principle has been given varying meanings to the point of becoming
muddied as to its scope and content. Generally speaking, however, two competing
definitions seem to surface from the bulk of legislation adopted at various levels,
contradistinguishing a liberal approach advocated by environmentalists and victims of
pollution from a more restrictive approach espoused by polluters.

7.1.1.2.3.1. Restrictive Approach (Stricto Sensu)
According to the restrictive approach, the polluter must bear:
a) the costs of pollution prevention measures; and
b) the costs of pollution abatement and control measures.

Although the restrictive approach covers the cost of certain clean-up measures following
upon pollution as well as the costs of decontamination, it does not cover the costs of
reinstatement of the environment as such, e.g. restocking of polluted rivers. Nor does it
include the compensation of damage caused by pollution when such pollution is tolerable or

*" Principle 3.

8 Principle 4.

* Principle 16.

% Directive 2004/35/CE, preamble, par. (2).
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even excessive, for instance in the event of an accident. However, from its inception, the
adoption of the restrictive approach to the “polluter pays” principle was understood not to
affect existing regimes of civil liability so that the polluter should bear such damage as it was
already civilly liable for by virtue of such regimes. Likewise, a polluter should continue to be
liable for any applicable fines.

The restrictive approach would seem to be reasonably compatible with the idea of charging
levies for water pollution on a polluter where such levies are intended to fund measures to
control pollution in those waters from activities carried out by other polluters. However, levies
intended to finance the State’s budget, e.g. carbon or energy tax, or the compensation of
victims, e.g. noise tax to compensate victims, depart from the restrictive approach, since they
are not referable to pollution prevention and control and do not carry the immediate objective
of reducing pollution.

The restrictive approach has served to justify a strict limitation of the costs to be borne by
polluters, who argue that it suffices that they implement and fund anti-pollution measures
imposed on them statutorily or voluntarily and that they should not shoulder any other
expenses, whether in the form of taxes, compensation or any other payments in relation to
pollution. Polluters advocating this strict approach tend to oppose the implementation of
financial disincentives designed to limit excessive pollution or to thwart the adoption of
efficient measures of excessive pollution surveillance. States which are the staunchest
supporters of the restrictive approach tend to be those which oppose the most the extension
of poIIut5i1on damage compensation or the imposition of taxes on carbon dioxide emissions or
energy.

7.1.1.2.3.2. Broad Approach (Lato Sensu)

Principle 16 of the Rio Declaration on Environment and Development adopts an arguably
broader approach to the “polluter pays” principle. Although the expression “cost of pollution”
is not formally defined, it would appear that, in the context of the internalization where
Principle 16 appears, such cost includes both the cost of pollution prevention and control
measures and the cost of damage.*?

The broad approach entails the imposition of financial liabilities which are proportionate to
the pollution generated, e.g. levies and taxes, to the resources utilized or the damage
caused, e.g. compensation, in addition to covering the costs encompassed under the
“polluter pays” principle stricto sensu. When pollution remains at a very low level and no
damage results therefrom, it is normal that no pollution levy or compensation is imposed.
This does not mean, however, that there should be no levies or compensation when pollution
becomes significant. When the polluter is dispensed with having to compensate particular
and collective pollution damage at a “normal” pollution level, he/she should pay a penalty for
exceeding such level.

Implementation of the broad approach by States has been unsystematic. Governments
continue to show reluctance in collecting pollution levies or taxes whereas polluters are not
always required to compensate victims or to pay Governments compensation for collective

" Henri Smets, “Examen critique du principe pollueur-payeur,” in Michel Prieur & Claude
Lambrechts (eds.), Mankind and the Environment (Paris: Frison-Roche, 1998), p. 82-83.

%2 See 1972 OECD Council Recommendation on Guiding Principles Concerning International
Economic Aspects of Environmental Policies, calling for the taking into consideration in
pricing systems of the cost of the deterioration of environmental resources due to production
and consumer activities.
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damage. Even if the number of pollution levies or taxes is rising, rates remain low and do not
generally reflect the magnitude of the cost of damage.®®

7.1.1.2.4. Right to Information
The Rio Declaration on Environment and Development provides in its principle 10 as follows:

“Environmental issues are best handled with participation of all concerned citizens, at
the relevant level. At the national level, each individual shall have appropriate access
to information concerning the environment that is held by public authorities, including
information on hazardous materials and activities in their communities, and the
opportunity to participate in decision-making processes. States shall facilitate and
encourage public awareness and participation by making information widely
available...”

The foregoing principle was further elaborated at regional level in the UNECE Convention on
Access to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters, 1998. The Convention affirms inter alia that “citizens must have
access to information, be entitled to participate in decisionmaking and have access to justice
in environmental matters.”* So that people can fulfill these rights and responsibilities, the
Convention obligates signatory states to, among other provisions make environmental
information available “as soon as possible,” and “without an interest having to be stated” by
the requester.>® Moreover, Council Directive 90/313 of the 7" June 1990 on the Freedom of
Access to Information on the Environment assures the public free access to and
dissemination of all environmental information held by public authorities throughout the
European Union.

The right to information has also found its way to liability and compensation documents. For
instance, the Convention on Civil Liability for Damage Resulting from Activities Dangerous to
the Environment, 1993, provides in its chapter Ill for a right of access by any person to
information held by public authorities and bodies with public responsibilities for the
environment as well as by the victim to information held by the operator.

7.1.1.2.5. Other Rules

Because this exposition is not exhaustive, other rules and principles may of course be
applicable across the board of environmental law. A noteworthy example is the ability of
defendants under French law to be exonerated from all liability as a result of their prior
occupation of land (“pré-occupation individuelle”).*® This bar to liability prevents for instance a
landowner from suing a neighboring factory for pollution damage if the factory’s
establishment in the area preceded the plaintiff's.””

*3 Henri Smets, loc. cit. p. 83-85.

* Preamble. On access to justice, see section 7.1.1.1.2 above.
> Art. 4.

% Art. L. 112-16 Building and Housing Code.

" Prieur criticizes this provision which he considers as anti-economic, anti-social and anti-
environmental: Michel Prieur, Droit de I'environnement, 4th ed. (Paris: Dalloz, 2001), paras.
1124-1126, p. 890-893.
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7.1.1.2.6. Links between Prevention and Liability

Before concluding this very brief discussion of some of the main overarching environmental
rules and principles, it should be stated that both from a conceptual and a pragmatic point of
view, liability goes hand in hand with prevention. Indeed, all human activities generate
environmental damage of some sort; it is the duty of legislators to determine the threshold of
damage beyond which responsible parties will be held legally liable. Helping society maintain
a level of environmental compliance requires furthermore States to set forth a preventive
apparatus consisting inter alia of mandatory obligations relating to equipment and
procedures as well as specific prohibitions. Such links between prevention of and liability for
environmental damage are evidenced in a number of instruments, including for instance the
Basel Protocol on Liability and Compensation®® and the EC Environmental Liability
Directive.*®

7.1.1.3. Maritime/Coastal Principles and Rules

Since this exercise aims at developing an appropriate regime of liability and compensation
covering the Mediterranean Sea Area,®® we must consider some of the salient and
overarching principles and rules which are unique to marine space and coastal zones and
would impact on the issues at hand.

7.1.1.3.1. Maritime/Terrestrial Law Duality

Since this exercise crosses boundaries of sea and coast,®’ it is important to stress that any
prospective regime would have to be fine-tuned to both terrestrial and maritime law. An
example could illustrate the point. Assuming that “Mediterranean Sea Area” covers the
coastal zone up to a certain limit determined by the relevant Contracting Party, then the
liability and compensation regime would have to be fitted not only within the existing body of
maritime rules operating at sea, but also the rules governing activities on land. The task
cannot therefore be narrowed down to its maritime law dimension, but must also consider the
application of the prospective regime to varying stretches of land (coastal zone) and the law
there must be taken into account.

Yet, because of the notional prevalence of the marine aspect-the Barcelona Convention
being after all a marine treaty—, the limits of inland application would arguably have to be
determined in a way that respects as far as possible the natural or imaginary boundary of the
seal/land interface from inter alia a liability and compensation perspective. Incidentally, such
an approach recognizes admirably the holistic nature of phenomena affecting the coastal
zone.

7.1.1.3.2. UNCLOS

The United Nations Convention on the Law of the Sea, 1982, sets forth a constitution for the
seas and is an apposite starting point for any analysis of maritime law issues. Apart from the
segmentation of ocean space into various maritime zones governed by specific rules on a
wide spectrum of subjects, the Convention postulates that regimes of environmental liability
and compensation must be developed under internal law and, where appropriate, through
multilateral cooperation, mirroring somehow art. 16 of the Barcelona Convention 1995:

%8 Art. 6(1).
% Art. 1.
60 Art. 16 Barcelona Convention 1995.

%! |bid. art. 1. See section 6.3 above.
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States shall ensure that recourse is available in accordance with their legal systems
for prompt and adequate compensation or other relief in respect of damage caused
by pollution of the marine environment by natural or juridical persons under their
jurisdiction.®?

With the objective of assuring prompt and adequate compensation in respect of all
damage caused by pollution of the marine environment, States shall co-operate in the
implementation of existing international law and the further development of
international law relating to responsibility and liability for the assessment of and
compensation for damage and the settlement of related disputes, as well as, where
appropriate, development of criteria and procedures for payment of adequate
compensation, such as compulsory insurance or compensation funds.®

While the Convention clearly envisages a developing body of rules on liability and
compensation, any regime to be established must be in conformity with the general principles
and rules laid down in the Convention, particularly as regards the distribution of jurisdiction
over the various maritime zones

7.1.1.3.3. Unity/Harmony of Maritime Law

In recognition of the needs of shipping, maritime law has for long seen a drive towards
unification represented in the high number of international conventions and other law-unifying
instruments adopted worldwide. Although the same may not necessarily be said of the non-
shipping aspects of maritime law, it remains that the current exercise, inasmuch as it aims at
filing a gap in the realm of maritime law, should as far as possible be guided by a global
perspective and the need to maintain a measure of uniformity in its shipping rules.

7.1.2. Sources of Liability (the Originating Text of the Regime of Liability under
Consideration)

To be upheld by a court, liability and compensation for damage caused to a third party victim
must emanate from an official source recognized as such by the legal order in place. The
source may be a law, a regulation or even a judicial pronouncement setting forth a binding
rule of conduct. It may also consist of an international treaty or convention. In this part of the
study, we will outline the principal sources of liability and compensation that are of concern to
the type of damage we are interested in.

Given the limitations of the study, the presentation of national sources will be a cursory and
exemplary one, whereas international and regional legal instruments will be described more
meticulously.

The analysis of sources will be left to the following thematic sections.®*

Our bipartite classification of sources is teleological or purpose-driven. A first set of sources
covers general third-party liability, which is by definition non environmental-specific. Sources
dedicated to environmental liability—understood broadly—constitute the second category.
Within each category, the presentation will comprise national, regional and global sources.

7.1.2.1. General Liability

Aside from specialized types of liability which may be adopted by legislators for specific fields
of activity or purposes, all systems of law contain a general scheme of liability (referred to as

%2 Art. 235(2).
63 Art. 235(3). Par. (1) deals with State responsibility.

% See sections 7.1.3 and following.



UNEP(DEC)/MED WG.270/Inf.4
Page 27

civil, delictual or tortious liability) which can be resorted to for any type of damage inflicted
wrongly on others, failing an explicit provision in the law invalidating the applicability of such
a scheme.

In some jurisdictions, this general scheme applies unvaryingly in the relationships between
private parties and those between government entities on the one hand and private parties
on the other hand. Liability of State organs in these jurisdictions is governed by the same
rules as those applying to the liability of private parties. However, some systems of law
provide for a specific set of rules governing the liability of State organs, called “administrative
liability.”

Maritime law has for its part traditionally featured its own general liability schemes.

Consideration of the non marine sector specific general liability will thus be made before
turning to the peculiar precepts of maritime law on the matter.

7.1.2.1.1. Non Sector Specific

As stated above, general liability usually consists of civil, tortious or delictual liability, which
may sometimes coexist with a separate administrative liability affecting State organs.

7.1.2.1.1.1.  Civil Liability

General civil liability is still a preserve of national jurisdictions although work has begun for
the unification of tort principles in Europe, as will be seen below.

7.1.2.1.1.1.1. National Civil Codes

General civil liability is typically couched in a national civil code, which is a broadly written
law encapsulating the basic rules and principles governing social behavior. As a result of a
notional but oversimplified common origin in Roman law, civil codes tend to share a unique
drafting style and a high level of similarity in content. Examples may be taken from the lItalian
and French Civil Codes, which provide respectively:

“Any fraudulent or negligent fact that causes to somebody else an unjust damage
requires the author of such fact to compensate the damage occurred.”®

“Everyone is liable for the damage he causes not only by his intentional act, but also
by his negligent conduct or by his imprudence.”®®

It is important to realize that delictual liability may also lie at the heart of more specific
provisions dealing with particular kinds of damage or activities;®” the wording of such
provisions may differ from that of the general articles on delictual liability found in the national
civil code or other basic legal instrument governing the matter.

7.1.2.1.1.1.2. EU Tort Principles

It is noteworthy that work has begun for the unification of tort principles in Europe.®®

® Art. 2043 Italian Civil Code (translation courtesy of Dr. Lorenzo Schiano di Pepe).

% Art. 1383 French Civil Code (translation on Legifrance,
http://www.legifrance.gouv.fr/html/codes_traduits/code_civil_textA.htm#TITLE %201V %200f).

%7 E.g. defective products liability: French Civil Code, arts. 1386-1 to 1386-18.

% See footnote 44 above.
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7.1.2.1.1.2. Administrative Liability

As stated above, in certain countries, the liability of State organs towards third parties is
governed by a separate body of rules and principles. In France, for instance, administrative
liability is based largely on the case-law (not the Civil Code) and is triggered before a
specialized type of jurisdictions, which are different from the general courts. Other national
laws may treat the liability of State organs in the same manner as that of private parties,
subject however to certain adjustments and special rules.

7.1.2.1.2. Marine and/or Coastal Sector Specific

The specific features of shipping gave rise in times immemorial to peculiar rules of liability
governing the vessel, remnants of which have been preserved in the modern maritime law.
Without going in details of pure historical value, it is noteworthy that the liability of the
shipowner continues to be limited for general, including environmental, purposes.

7.1.21.2.1. LLMC

Under the Convention on Limitation of Liability for Maritime Claims, done at London on the
19th November 1976, and subsequently amended by the Protocol done at London on the 3rd
May 1996, shipowners and salvors may limit their liability for the following claims inter alia:

- claims in respect of loss of life or personal injury or loss of or damage to property
(including damage to harbor works, basins and waterways and aids to navigation),
occurring on board or in direct connection with the operation of the ship or with salvage
operations, and consequential loss resulting therefrom;®

- aside from claims in respect of loss resulting from delay in the carriage by sea of cargo,
passengers or their luggage,’® claims in respect of loss resulting from infringement of
rights other than contractual rights, occurring in direct connection with the operation of
the ship or salvage operations;”’

- claims in respect of the raising, removal, destruction or the rendering harmless of a ship
which is sunk, wrecked, stranded or abandoned, including anything that is or has been on
board such ship;”

- claims in respect of the removal, destruction or the rendering harmless of the cargo of the
ship;”® and

- claims of a person other than the person liable in respect of measures taken in order to
avert or minimize loss for which the person liable may limit his liability in accordance with
this Convention, and further loss caused by such measures.”

Certain claims are excluded from the scope of application of the Convention.”

% Art. 2(1)(a).

® See on these art. 2(1)(b).
T Art. 2(1)(c).

2 Art. 2(1)(d).

3 Art. 2(1)(e).

™ Art. 2(1)(f).

> Art.
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The term “shipowner” means the owner, charterer, manager and operator of a seagoing
ship.”® “Salvor” means any person rendering services in direct connection with salvage
operations.””

The benefit of limitation is lost if it is proved that the loss resulted from his personal act or
omission, committed with the intent to cause such loss, or recklessly and with knowledge that
such loss would probably result.”®

The limits of liability are set forth in art. 6.

7.1.2.2. Environmental Liability

Environmental protection as an expansive field of human concern is by and large a creation
of the 20™ century. The relative novelty of the topic explains the plethora of sources which
have been accumulated in a piece-meal manner over the years. In some jurisdictions,
consolidating texts were adopted, bringing under an all-encompassing law or code rules
which were formerly scattered in a number of instruments.

Environmental legislation may cover one or more sectors, such as land, air, watercourses
and lakes, the marine environment, etc. Given the marine and coastal focus of the present
project, our outline of environmental sources will include, on the one hand, provisions of
general, i.e. non marine- or coastal-specific, environmental Iiability79 and, on the other hand,
specific marine and/or coastal environmental liability.*

7.1.2.2.1. Non Sector Specific

As stated above, we turn first to identify sources of environmental liability of a general
purport. Sources considered here are those that cover the marine and/or coastal sector in a
manner that is non-selective, that is in addition to other sectors, such as air, land, etc.

As such, general environmental liability is still in its beginnings. This can be explained by a
number of factors. To begin with, environmental policies have understandably tended to
tackle prevention first and liability second. In many instances, preventive rules were in place
for a substantial amount of time before specific liability provisions were considered for
adoption. The rationale followed was that environmental damage should be prevented from
happening in the first place as this would remove the need for liability ultimately.
Furthermore, liability could only be legitimized if there was a preventive mechanism in place,
be it in the form of prohibitions or restrictions. Finally, the assessment of damage to the
environment, which is an intrinsic element of environmental liability, is often dependent on a
prior determination of what is good and bad for the environment, which determination
normally lies at the heart of the process leading to the development of appropriate preventive
measures.

The adoption of a general regime of environmental liability stumbled furthermore for a
considerable period on the perceived enormity of the phenomenon of environmental
degradation from the point of view of both its sources and effects. As will be seen further
below, environmental liability developed as a result more easily within a sectoral approach.

© Art. 1(2).

T Art. 1(3).

8 Art. 4.

" See section 7.1.2.2.1 below.

8 See section 7.1.2.2.2 below.
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Confining the issues to specific fields of activities or sectors allowed somehow for the
alleviation of perceived problems.

In recent years, however, the trend has shifted towards a comprehensive environmental
protection approach, probably as a result of a regulatory maturation process. It was time to
bring coherence to the patchwork of rules already in place and to fill the remaining gaps.

Depending on whether the instrument of general environmental liability deals or not with a
particular type of pollution, two sets of sources may be distinguished. In this section, the
former set, i.e. sources that apply to any type of pollution, is first considered.

7.1.2.2.1.1. Non Pollution Type Specific

Heralded by the Lugano Convention,®’ which has never entered into force, the process

towards the adoption of comprehensive environmental liability has recently accelerated.

7.1.2.2.1.1.1. Lugano Convention

The Convention on Civil Liability for Damage Resulting from Activities Dangerous to the
Environment, done under the auspices of the Council of Europe at Lugano on the 21 June
1993,%? sets forth an ambitious private liability regime for damage resulting from “dangerous
activities.” Although the Convention has not entered into force yet and is unlikely to do so in
the near future—so far, it has not attracted any ratifications—, its provisions reflect a
maturation in environmental policy and can—at least in certain respects—serve as a model for
developing a future regime for the Mediterranean.

The Convention fills a gap by establishing a broad environmental liability and compensation
scheme, integrating prevention and reinstatement of environmental damage.®® Although the
activities covered by the Convention are strictly defined,®* the scope of application is
extensive. By and large, the Convention covers specified operations, performed
professionally and involving dangerous substances®® as well as genetically modified
organisms and micro-organisms posing certain risks.?® The operation of waste installations
and sites is also covered.®” Carriage carried out otherwise than by pipeline®® and damage
caused by nuclear substances are excluded from the scope of application.®

The Convention applies if the incident occurs in the territory of a Party®® or if the conflict of
laws rules lead to the application of the law in force for that territory.”' This would capture
coastal areas if not whole maritime zones.

8 Convention on Civil Liability for Damage Resulting from Activities Dangerous to the
Environment, 1993. See section 7.1.2.2.1.1.1 below.

82 See the detailed descriptive chart in section 7.2.3.1.2.1 below.
% Art. 1.

8 Art. 2(1).

8 Art. 2(1)(a). “Dangerous substances” are defined at art. 2(2).
8 Art. 2(1)(b).

8 Art. 2(1)(c) & (d).

8 Art. 4(1).

8 Art. 4(2).

% Art. 3(a).

T Art. 3(b).
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In furtherance of the “polluter pays” principle, the “operator,” being the person who exercises
the control of a dangerous activity, is rendered liable for the damage resulting therefrom.
Following current trends in environmental law,®? the Convention adopts a strict standard of
liability.

Apart from the usual cases of exemption from strict liability,® the operator is exonerated if he
proves that the damage:

- resulted necessarily from compliance with a specific order or compulsory measure of a
public authority,®*

- was caused by pollution at tolerable levels under local relevant circumstances® or

- was caused by a dangerous activity taken lawfully in the interests of the person who
suffered the damage, whereby it was reasonable towards this person to expose him to
the risks of the dangerous activity.”

The Convention can be enforced by a number of judicial and administrative measures.
Awards in damages to the benefit of the person who suffered the damage are the most
obvious, but the Convention also allows environmental organizations to seek the prohibition
of dangerous activities”” and orders requiring the operator to prevent an incident or damage®
or to take measures of reinstatement.*® Further orders against operators, public authorities
and bodies with public responsibilities for the environment can be obtained requiring them to
make information related to the environment and held by them available to members of the
general public.'®

As far as compensable damage is concerned, the Convention covers loss of life or personal
injury,'" loss of or damage to property other than the operator’s,'® loss or damage by
impairment to the environment,'® costs of preventive measures and any loss or damage
caused thereby.'® Under the Lugano Convention, no limitation of liability is set forth. As for
compulsory financial security, it is up to each State Party to ensure that, where appropriate,
taking due account of the risks of the activity, such a scheme is imposed on operators
conducting dangerous activities on its territory.'%®

Actions for compensation are prescribed by a three-year limitation period beginning on the
day the claimant knew or ought reasonably to have known of the damage and of the identity

%2 Preamble, 7" par.
% Arts. 8(a) & (b) & 9.
% Art. 8(c).

% Art. 8(d).

% Art. 8(e).

7 Art. 18(1)(a).

% Art. 18(1)(b) & (c).
% Art. 18(1)(d).

100 Arts. 14 to 16.

%1 Art. 2(7)(a).

192 Art. 2(7)(b).

193 Art. 2(7)(c).

104 Art. 2(7)(d).

105 Art. 12.
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of the operator,'® but in no case 30 years after the date of the incident which caused the
damage.'”

7.1.2.2.1.1.2. EC Environmental Liability Directive

Following a lengthy consultation process, Directive 2004/35/EC of the European Parliament
and of the Council on Environmental Liability with regard to the Prevention and Remedying of
Environmental Damage was adopted on the 21%' April 2004."® The Directive must be
implemented by the EC Member States by the 30™ April 2007.'%° The Directive represents a
significant development in environmental policy and law, not the least because it harmonizes
the position of national laws on the subject of environmental liability and compensation. The
Directive is furthermore credited for having elevated environmental damage per se and
independently of any economic considerations to a level worthy of compensation.

As it clearly transpires from its title, the Directive targets both the prevention and remedying
of environmental damage. Balancing these two aspects of liability, the Directive goes further
than the Lugano Convention and adopts the contemporary approach to the “polluter pays”
principle.

The Directive restricts the type of activities and damage to which it applies. Such an
approach may be explained by the legislator's concern for legal certainty; conversely, it also
shows that a truly comprehensive and open-ended liability and compensation regime would
be premature.

Activities that are subject to the Directive’s liability scheme are classified as follows:
- Occupational activities which are enumerated in annex Ill of the Directive;''® and

- Any non-enumerated occupational activity, but only insofar as it causes damage or a
threat of damage to protected species and natural habitats and whenever the operator
has been at fault or negligent."’

Excluded from the scope of application are, however, incidents which give rise to liability and
compensation under a number of international maritime and other conventions, notably the
CLC, IOPC Fund, Bunkers and HNS Conventions and conventions on nuclear risks.""?

Turning to instances of damage covered by the Directive, art. 3(1) restricts the latter’s
application to “environmental damage,” which is defined under art. 2(1) as meaning damage
to protected species and natural habitats,""® water damage'"* and land damage.'"®

106 Art. 17(1).

7 Art. 17(2).

'8 See the detailed descriptive chart in section 7.2.3.1.1.1 below.
109 Art. 19(1).

"0 Art. 3(1)(a).

" Art. 3(1)(b). The underlined terms lead to the unfortunate result that the Directive’s
provisions regarding the operator’s obligation to take preventive (art. 5) and remedial action
(art. 6) as well as his liability for the ensuing costs (art. 8) would have no application in the
event of damage or a threat of damage to protected species and natural habitats from non-
enumerated occupational activities unless fault or negligence is proven. This can only be
done in a court of law or other similar forum and is likely to be conclusively established long
after the occurrence of the incident which led to the damage or the threat thereof in the first
place. It would have been preferable had the underlined terms been left outside art. 3 and
restricted to art. 8.

M2 Art. 4(4).
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The Directive adopts the Lugano Convention’s term “operator”''® as the person liable.""” The
basis of liability is strict or fault-based, depending on the type of activities and environmental
assets to be protected (in other words, the damage): as to the occupational activities listed in
annex ll1, liability is strict''® whereas only proven fault triggers liability in relation to the non-
listed occupational activities,"”® which, as stated above, are subjected to the Directive’s
provisions only insofar as they have given rise to damage or a threat of damage to protected
species and natural habitats. In addition to the usual causes of exoneration from liability,?
the Directive exculpates the operator from his liability for prevention and remedial costs when
damage or the threat of damage:

- was caused by a third party and occurred despite the fact that appropriate safety
measures were in place;'?'

- resulted from compliance with a compulsory order or instruction emanating from a public
authority other than an order or instruction consequent upon an emission or incident
caused by the operator’s own activities.'??

"3 For the definition of “protected species and natural habitats, ” see art. 2(3).

"4 “Water damage” is defined as follows in art. 2(1)(b):

“

. any damage that significantly adversely affects the ecological, chemical and/or
quantitative status and/or ecological potential, as defined in Directive 2000/60/EC, of
the waters concerned, with the exception of adverse effects where Article 4(7) of that
Directive applies...”

In turn, art. 2(5) defines “waters” as all waters covered by Directive 2000/60/EC, that is inland
surface waters, transitional waters, coastal waters and groundwater, defined respectively in
that Directive as follows:

“

Inland water’ means all standing or flowing water on the surface of the land, and all
groundwater on the landward side of the baseline from which the breadth of territorial
waters is measured” (art. 2(3));

“Surface water means inland waters, except groundwater; transitional waters and
coastal waters, except in respect of chemical status for which it shall also include
territorial waters” (art. 2(1));

“Transitional waters’ are bodies of surface water in the vicinity of river mouths which
are partly saline in character as a result of their proximity to coastal waters but which
are substantially influenced by freshwater flows” (art. 2(6));

Coastal water means surface water on the landward side of a line, every point of
which is at a distance of one nautical mile on the seaward side from the nearest point
of the baseline from which the breadth of territorial waters is measured, extending
where appropriate up to the outer limit of transitional waters” (art. 2(7));

“Groundwater’ means all water which is below the surface of the ground in the
saturation zone and in direct contact with the ground or subsoil” (art. 2(2)).

"% No definition is provided of “land” under the Directive.
18 Art. 2(6).

"7 Arts. 5,6 & 8.

"8 Art. 3(1)(a).

"9 Art. 3(1)(b).

120 Art. 4(1).

21 Art. 8(3)(a).
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Furthermore, the Directive allows Member States to exculpate the operator from liability for
remedial costs provided he demonstrates that he was not at fault or negligent and that the
environmental damage was caused by:

- an emission or event expressly authorized by, and fully in accordance with the conditions
of, an authorization conferred by or given under applicable national laws and regulations
which implement those legislative measures adopted by the Community specified in
annex I, as applied at the date of the emission or event;'?®

- an emission or activity or any manner of using a product in the course of an activity which
the operator demonstrates was not considered likely to cause environmental damage
according to the state of scientific and technical knowledge at the time when the emission
was released or the activity took place.’®

A number of judicial and/or administrative measures are specifically provided for in order to
enforce the Directive’s liability scheme, including awards in damages'® and orders and
instructions which may be issued in relation to the taking of preventive or remedial action,
including the provision of information held by the operator.'?

The operator is called upon to prevent and remedy any damage that he may cause;'?” he
also bears the costs of any preventive or remediation actions'?® vis-a-vis the Member State’s
designated competent authority.™® Liability in this respect extends solely to damage as
defined in art. 2(1) and (2)."*° The Directive makes it clear that it does not govern the
operator’s liability to compensate third parties as a consequence of such damage, leaving
the matter for national law."™' Therefore, this Directive does not affect the right of victims of
pollution to sue in tort for bodily harm, property damage or economic loss. Nevertheless, it is
possible for certain persons to submit to the Member State’s designated competent authority
observations relating to instances of environmental damage or an imminent threat of such
damage of which they are aware and to request that authority to take action under the
Directive. This includes inter alia persons affected or likely to be affected by environmental
damage. Non-governmental organizations promoting environmental protection are deemed
to qualify for such purpose.’?

No limitation is placed on the operator’s financial liability; however, entitlement to limitation of
liability by virtue of maritime law is preserved.'

As to financial security, art. 8(2) of the Directive provides:

“... the competent authority shall recover, inter alia, via security over property or other
appropriate guarantees from the operator who has caused the damage or the

122 Art. 8(3)(b).

123 Art. 8(4)(a).

124 Art. 8(4)(b).

125 Art. 8(1).

126 Arts. 5(2) & (3) & 6(2) & (3).
27 Arts. 5(1) & 6(1).

128 Art. 8(1).

129 Art. 8(2).

'*% The Directive actually refers to “environmental damage.”
31 Art. 3(3).

32 Art. 12(1).

133 Art. 4(3).
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imminent threat of damage, the costs it has incurred in relation to the preventive or
remedial actions taken under this Directive.”

The determination of the “security over property or other appropriate guarantees” for
purposes of this article is left up to the EC Member States, which, according to art. 14(1):

shall take measures to encourage the development of financial security
instruments and markets by the appropriate economic and financial operators,
including financial mechanisms in case of insolvency, with the aim of enabling
operators to use financial guarantees to cover their responsibilities under this
Directive.”

The European Commission itself must submit a report by 2010 on the issue of financial
security, paving the way ultimately for “a system of harmonised mandatory financial
security.”™*

7.1.2.2.1.1.3. National Laws

As stated above, environmental law may has reached a maturation process and an
increasing number of States are adopting sweeping environmental liability applying
unvaryingly to all parts of the environment and covering non-specific types of pollution. An
example on point is the Italian Law No. 349 of the 8" July 1986 instituting the Ministry of the
Environment and establishing rules in relation to environmental damage, art. 18(1) of which
provides:

“Any fraudulent or negligent fact in violation of the law, or of provisions adopted on
the basis of the law, that impairs the environment by damaging, altering, deteriorating
or destroying it in all or in part, requires the author of such fact to compensate the
State for the damage occurred.”’*

The action for damage is exercisable by the State or by local authorities only;"*® however
certain associations and citizens in general can denounce a given factual situation in order to
speed up the exercise of the action by the appropriate authorities.”™ Associations may also
intervene in the proceedings for environmental damage and file administrative actions for the
annulment of illegitimate acts.'®

Law No. 349 further provides:

“The court, where a precise quantification of the damage is not possible, shall determine it on
the basis of equity, by taking into account the degree of the author's negligence, the
necessary cost of restoration and the profit achieved by the author as a consequence of the
damaging behaviour for the environment.”"*

The court is also tasked in its final ruling to ensure, where possible, that the environment is
restored at the liable party’s expense.'*

In France, liability for environmental damage (be it that suffered by the environment per se or
damage caused by pollution to private interests) has traditionally been governed by the

3% Art. 14(2).
3% (Translation courtesy of Dr. Lorenzo Schiano di Pepe.)
136 Art. 18(3).

37 Art. 18(4
38 Art. 18(5
199 Art. 18(6
0 Art. 18(8

(translation courtesy of Dr. Lorenzo Schiano di Pepe).

).
).
)
).
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doctrine of abnormal private nuisances (“théorie des troubles anormaux du voisinage”). The
doctrine was set forth by the French Court of Cassation in 1844."" It is based on the idea
that life in society entails that certain private nuisances must be considered as normal or that
pollution and nuisances must be considered as normal up to a certain level, depending on
the locale (or neighborhood). Beyond such level, compensation is available since the
inconvenience or the damage becomes anomalous.

7.1.2.2.1.2. Pollution Type Specific

Special liability directed to specific types of environmental degradation and operating across
sectors, i.e. air, land, water etc. is considered in this section, starting with nuclear energy and
moving to other hazardous and noxious substances.

7.1.2.2.1.2.1. Nuclear Energy

Given the significant risks it poses, nuclear energy has given rise to special liability and
compensation regimes early on. An elaborate set of international and regional conventions
govern nuclear liability. The Paris and Brussels Conventions apply in Europe and will be
looked at first™? before turning to the Vienna Convention,'® which provides a global
framework.

7.1.2.2.1.2.1.1. Paris Convention & Brussels Supplementary Convention

A number of European countries signed up to the Convention on Third Party Liability in the
Field of Nuclear Energy of the 29" July 1960, known as the Paris Convention,'* and the
Convention of the 31 January 1963 Supplementary to the Paris Convention of the 29" July
1960 on Third Party Liability in the Field of Nuclear Energy, known as the Brussels
Supplementary Convention.'® Both these Conventions were adopted within the framework of
the Organisation for Economic Co-operation and Development for the purpose of ensuring
adequate and equitable compensation for persons who suffer damage caused by nuclear
incidents.™® Amending protocols to both Conventions were adopted in Paris on the 28"
January 1964, the 16" November 1982 and the 12" February 2004. Only the latter
amendments have not yet entered into force.

The Paris Convention places absolute liability on the operator of a nuclear installation’ for
damage to or loss of life of any person'® or property other than the nuclear installation
itself.™ Under the 1994 amendments, the Paris Convention specifically covers economic

! Civ. Cass. 27/11/1844, S., 1844.1.221.

'*2 See section 7.1.2.2.1.2.1.1 below.

'*3 See section 7.1.2.2.1.2.1.2 below.

1% See the detailed descriptive chart in section 7.2.3.1.4.1 below.
%% See the descriptive detailed chart in section 7.2.3.1.4.2 below.
%6 Preamble, Paris Convention.

7 Arts. 3(a) & 4(a) & (b).

8 Art. 3(a)(i) Paris Convention as amended 1964 & 1982; arts. 3(a) & 1(a)(vii)(1) Paris
Convention as amended 2004.

49 Art. 3(a)(ii) Paris Convention as amended 1964 & 1982; art. s. 3(a) & 1(a)(vii)(2) Paris
Convention as amended 2004.



UNEP(DEC)/MED WG.270/Inf.4
Page 37

loss,”™® the costs of measures of reinstatement of impaired environment, unless such
impairment is insignificant, if such measures are actually taken or to be taken,”' loss of
income deriving from a direct economic interest in any use or enjoyment of the environment,
incurred as a result of a significant impairment of that environment,' and the costs of
preventive measures, and further loss or damage caused by such measures.’

Compensation under the Paris Convention as amended in 1964 and 1982 is limited to 15
million SDR per operator in respect of damage caused by a nuclear incident.”®* Contracting
Parties may under certain circumstances vary this figure'® subject to an absolute minimum
cap of 5 million SDR."® Under the 2004 amendments to the Paris Convention, the liability of
the operator in respect of nuclear damage caused by any one nuclear incident will not be
less than €700 million.”™" Again, the cap may be varied by a Contracting Party, subject to
certain minimum thresholds.™®

There is a requirement for compulsory insurance or other financial security.’®® Pursuant to
the 2004 amendments, the Contracting Party within whose territory the nuclear installation of
the liable operator is situated will ensure the payment of claims for compensation for nuclear
damage which have been established against the operator by providing the necessary funds
to the extent that the insurance or other financial security is not available or sufficient to
satisfy such claims, up to an amount not less than the amount referred to in art. 7(a)."®°

The basic limitation period for claims is 10 years from the date of the nuclear incident under
the original Convention.'®' Under the 2004 amendments, that period is 30 years with respect
to loss of life and personal injury'®? and 10 years with respect to other nuclear damage.®®

As its name suggests, the Brussels Supplementary Convention, aims for its part to
supplement the measures provided in the Paris Convention with a view to increasing the
amount of compensation for damage which might result from the use of nuclear energy.'®
The Brussels Convention resorts accordingly to a combination of insurance or other financial
security and public funds.

150 Art. 1(a)(vii)(3) Paris Convention as amended 2004.

1 Ibid. art. 1(a)(vii)(4).

32 1bid. art. 1(a)(vii)(5).

133 |bid. art. 1(a)(vii)(6).

54 Art. 7(b) in limine Paris Convention as amended 1964 & 1982.
1% |bid. arts. 7(b) & (e) & 15(a).

"% bid. art. 7(b) in fine.

'S7 Art. 7(a) Paris Convention as amended 1994.

138 |bid. arts. 7(a) & (e) 15(a).

%9 Art. 10(a) Paris Convention as amended 1964 & 1982; art. 10(a) & (b) Paris Convention
as amended 2004.

190 Art. 10(c) Paris Convention as amended 2004.

'®T Art. 8(a) Paris Convention as amended 1964 & 1982.
182 Art. 8(a)(i) Paris Convention as amended 2004.

183 |bid. art. 8(a)(ii).

164 Preamble.
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According to the Convention prior to 2004 amendments, the overall liability cap is 300 million
SDR in respect of damage per incident (€1.5 billion under the 1994 amendments),'®
provided as follows:

- up to an amount of at least 5 million SDR, out of funds provided by insurance or other
financial security, such amount to be established by the legislation of the Contracting Party in
whose territory the nuclear installation of the operator liable is situated (first tier) (the figure
was increased to €700 million under the 1994 amendments);'®®

- between this amount and 175 million SDR, out of public funds to be made available
by the Contracting Party in whose territory the nuclear installation of the operator liable is
situated (second tier) (increased to €1.2 billion under the 1994 amendments);'®’

- between 175 and 300 million SDR, out of public funds to be made available by the
Contracting Parties according to the formula for contributions specified in art. 12 (third tier)
(between €1.2 billion and €1.5 billion under the 1994 amendments).'®®

7.1.2.2.1.2.1.2. Vienna Convention & Supplementary Convention

Like the Paris Convention on a regional level, the Vienna Convention on Civil Liability for
Nuclear Damage, done under the auspices of the IAEA on the 21 March 1963,'®° aims to
establish global minimum standards to provide financial protection against damage resulting
from certain peaceful uses of nuclear energy."®

Likewise, the operator of a nuclear installation is absolutely liable for nuclear damage."”
Nuclear damage includes loss of life, any personal injury or any loss of, or damage to,
property'’? as well as any other loss or damage so arising or resulting if and to the extent that
the law of the competent court so provides.'””® Damage to the nuclear installation is
excluded.'™

The liability of the operator may be limited by the Installation State to not less than US$5
million for any one nuclear incident."”® The operator is required to maintain insurance or other
financial security for his liability in an amount to be set by the Installation State. The latter
must ensure the payment of claims for compensation for nuclear damage which have been
established against the operator by providing the necessary funds to the extent that the yield
of insurance or other financial security is inadequate to satisfy such claims, but not in excess

185 Art. 3(a) Brussels Convention.
%6 1bid. art. 3(b)(i).

'®7 |bid. art. 3(b)(ii).

"% |bid. art. 3(b)(iii).

189 See the descriptive detailed chart in section 7.2.3.2.3.1 below.
0 Preamble.

T Art. IV(1).

72 Art. 1(1)(K)(i) & (ii).

73 Art. 1(1)(k)(ii).

74 Art. IV(5)(a).

73 Art. V(1).
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of the limit, if any, established pursuant to art. V."”® A basic 10-year limitation is provided for
under the Convention."”

The Convention was amended by a protocol adopted in Vienna on the 12" September 1997.
The resulting instrument, known as the 1997 Vienna Convention on Civil Liability for Nuclear
Damage, entered into force on the 4" October 2003 for five Contracting States, Morocco
being the only Mediterranean State.

The main changes brought by the new Convention relate to the explicit addition of the
following heads of nuclear damage:

- economic loss arising from loss of life or personal injury and loss of or damage to
property;'’

- the costs of measures of reinstatement of impaired environment, unless such
impairment is insignificant, if such measures are actually taken or to be taken;'®

- loss of income deriving from a direct economic interest in any use or enjoyment of the
environment, incurred as a result of a significant impairment of that environment; '8

- the costs of preventive measures, and further loss or damage caused by such
measures;'®’

- any other economic loss, other than any caused by the impairment of the
environment, if permitted by the general law on civil liability of the competent court."?

The 1997 Convention creates multiple tiers and new limits of compensation. For instance,
the liability of the operator may be limited by the Installation State for any one nuclear
incident, either:

- to not less than 300 million SDRs;'® or

- to not less than 150 million SDRs provided that in excess of that amount and up to at
least 300 million SDRs public funds are made available by that State to compensate
nuclear damage;'®* or

- for a maximum of 15 years from the date of entry into force of the new Convention, to
a transitional amount of not less than 100 million SDRs in respect of a nuclear incident
occurring within that period. An amount lower than 100 million SDRs may be established,
provided that public funds are made available by that State to compensate nuclear
damage between that lesser amount and 100 million SDRs."®°

The limitation period is brought under the new Convention:

76 Art. VII(1)(a).

7 Art. VI(1).

78 Art. 1(1)(k)(iii) 1997 Vienna Convention.

79 1bid. art. 1(1)(k)(iv).

180 Ibid. art. 1(1)(k)(v).

81 Ibid. art. 1(1)(k)(vi).

82 1bid. art. 1(1)(k)(vii).

'8 bid. art. V(1)(a).

84 |bid. art. V(1)(b).
1)(c).

'8 |bid. art. V(1)(c)



UNEP(DEC)/MED WG.270/Inf.4
Page 40

- with respect to loss of life and personal injury, to 30 years from the date of the nuclear
incident;'® and

- with respect to other damage, to 10 years from the date of the nuclear incident."®

A further Convention on Supplementary Compensation for Nuclear Damage was adopted
in Vienna on the same day (12 September 1997)'® with the aim of establishing a
worldwide liability regime to supplement and enhance the measures provided in the
Vienna and Paris Conventions as well as in national legislation on compensation for
nuclear damage consistent with the principles of these Conventions and increasing the
amount of compensation for nuclear damage.'®®

7.1.2.2.1.2.1.3. Joint Protocol

In order to establish a link between the Vienna Convention and the Paris Convention by
mutually extending the benefit of the special regime of civil liability for nuclear damage set
forth under each Convention and to eliminate conflicts arising from the simultaneous
applications of both Conventions to a nuclear incident, a Joint Protocol relating to the
Application of the Vienna Convention and the Paris Convention was adopted in Vienna on
the 21°%' September 1988."%°

7.1.2.2.1.2.2. Other HNS

Apart from the nuclear risk, the Basel Protocol on Liability and Compensation for Damage
resulting from Transboundary Movements of Hazardous Wastes and their Disposal provides
comprehensively on instances of environmental damage from certain HNS in the course of
specified operations and applies on land, at sea and in the air.

7.1.2.2.1.2.2.1. Basel Protocol

Responding to the scourge of illicit and uncontrolled transboundary transfer and disposal of
hazardous wastes taking place on a worldwide scale, UNEP sponsored the adoption of an
international convention in Basel in 1989 which has attempted at worst to regulate and at
best to ban the ignominious phenomenon.'! The convention was followed up ten years later
by the Basel Protocol on Liability and Compensation for Damage resulting from
Transboundary Movements of Hazardous Wastes and their Disposal, done at Basel on the
2" March 1989."2 Although the Convention is in force, the Protocol is not. So far, from the
Mediterranean region, only Syria has bound itself by the Protocol by acceding thereto. An
additional 15 Contracting States to the existing five are still needed for the Protocol to enter
into force.

18 |pid. art. VI(1)(a)(i).

¥ 1bid. art. VI(1)(a)(ii).

188 See the detailed descriptive chart in section 7.2.3.2.3.3 below.
'8 Preamble & art. I1(1).

%0 See the detailed descriptive chart in section 7.2.3.2.3.2 below.

91 Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and
their Disposal, 1989.

192 See the detailed descriptive chart in section 7.1.2.2.1.2.2.1 below.
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The Protocol provides for a comprehensive regime for liability and compensation in respect
of damage resulting from the transboundary movement of hazardous wastes and their
disposal, including illegal traffic in those wastes.'®

Under the Protocol, the party liable for the damage varies depending on the moment of
occurrence of the damage. Thus, the person who notifies in accordance with art. 6 of the
Basel Convention, i.e. the generator or exporter who may be required by the State of export
to notify the competent authority of another State concerned of any proposed transboundary
movement of hazardous wastes, is liable for damage until the disposer has taken possession
of the wastes.'™ Thereafter, the disposer is liable.'®® The importer may also bear liability in
certain cases.'® Such liability is strict. Interestingly, the Protocol does not exclude the
applicatjgn of fault-based liability, contrary to most international conventions instituting strict
liability.

7.1.2.2.2. Marine and/or Coastal Sector Specific

Having considered general environmental liability, the focus turns now to marine and/or
coastal environmental liabilities, i.e. those liabilities operating exclusively in relation to some
form of environmental damage affecting the sea or the coastal zone.

7.1.2.2.2.1. Non Pollution Type Specific

Given the current trend towards overspecialization in the field of marine environmental law,
legislative instances of broadly-based marine and/or coastal environmental liabilities are
rather scarce and in most cases remnants of outmoded legislative initiatives. Provisions in
national law on the matter must now stand side-by-side with more specialized international
conventions and may thus be superseded for most practical purposes as a result of rules of
normative hierarchy. An example of such provisions is given below alongside a rare instance
of a regional instrument coming close to being a comprehensive marine and/or coastal
environmental liability instrument, the Kiev Protocol.

7.1.2.2.2.1.1. National Law

Art. 12(2) of ltaly’'s Law No. 979 of the 31st December 1982 dealing with marine
environmental protection provides:

“The master, the armatore or the owner of a ship or the person responsible for an
instrument or a plant situated on the continental shelf or on land, are bound, in the
event of a malfunction or an incident affecting the same which is susceptible of
causing damage to the marine environment, the shore or connected interests through
the deposit of hydrocarbons or other injurious or polluting substances, to immediately
inform the nearest maritime authority and to take all feasible measures in order to
avoid further damage and remove the harmful effects already occurred.

The maritime authority shall immediately request the subjects mentioned in the
preceding paragraph to take all necessary measures with a view to preventing the
danger of pollution and removing the effects already occurred. Should such a request

9% Arts. 1 & 3.
9 Art. 4(1).

19 |bid.

196 Art. 4(2) & (4).
97 Art. 5.
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remain without effect, or should it fail to produce the expected effects in a set period
of time, the maritime authority shall cause the necessary measures to be taken on
behalf of the armatore or the owner of the ship and shall recover from them the
expenses sustained. In case of an emergency, the marine authority shall cause the
necessary measures to be taken on behalf of the armatore or the owner of the ship
and shall recover the expenses sustained irrespective of a preventive request to
intervene.”'®®

As stated above, such a provision would have to be approached carefully since a large
number of international conventions nowadays provide specifically on the environmental
liability of shipowners, as will be seen below.'®

7.1.2.2.2.1.2. Kiev Protocol

The Protocol on Civil Liability and Compensation for Damage Caused by the Transboundary
Effects of Industrial Accidents on Transboundary Waters was adopted at Kiev on the 21
March 2003.2°° A UNECE instrument, the Protocol complements two earlier conventions
concluded under the auspices of that organization, the Convention of the Protection and Use
of Transboundary Watercourses and International Lakes and the Convention on the
Transboundary Effects of Industrial Accidents, both done at Helsinki on the 17" March 1992.
The Protocol requires 16 ratifications to enter into force;*' so far, it has gathered one
ratification from a non-Mediterranean State.

Even though the greater scope of its application concerns inland transboundary waters, the
Protocol may be fitted in the category of marine and/or coastal liabilities insofar as it deals in
part with transboundary waters located in river mouths.?®? As such, the Protocol sets forth a
water regime exclusively and cannot be classified thus under the general type of
environmental liabilities.

The Protocol is not restricted to a particular kind of pollution or environmental damage even
though the presence of a hazardous substance of some sort forms the essence of the
“hazardous activities” to which it applies.?®® The fact that the Protocol refers to “industrial
accidents” does not render it inapplicable to incidents occurring otherwise than in the course
of the performance of a professional activity.?**

Although “[the] Protocol is without prejudice to any rights of persons who have suffered
damage or to any measures for the protection or reinstatement of the environment that may
be provided under applicable domestic law”®—thus preserving the applicability of the
principles of general civil liability under national law—, the Protocol’'s drafters saw it fit to

'%8 (Translation courtesy of Dr. Lorenzo Schiano di Pepe.)

19 See section 7.1.2.2.2.2 below.
200 5ee the detailed descriptive chart in section 7.2.3.1.3.1 below.
21 Art. 29(1).

22 Arts. 3(1) & 2(1), incorporating art. 1(1) Convention of the Protection and Use of
Transboundary Watercourses and International Lakes, 1992.

2% Arts. 2(2)(e), 2(2)(f) & 3(1).
24 Ibig,
205 Art. 17.
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provide for a fault-based rule of liability?® standing side-by-side with the more conventional
strict liability mechanism found in similar instruments.?*’

Strict liability is placed on the “operator’®® for any “damage” caused by an industrial
accident, as the latter expression is defined in art. 2(2)(e). In turn, “damage” is defined at art.
2(2)(d) and features a particularly liberal allowance for loss of income.?*

Strict liability comes with a financial cap and compulsory insurance, together with direct
action. The financial cap is represented in the limits of liability set forth in annex Il, part I, of
the Protocol,?’® which are subject to regular review by the Meeting of the Parties.?"
Interestingly, the limits are a function of the excess of the quantity of hazardous substances
present in a given hazardous activity in relation to threshold quantities fixed in the annex.?'?
The same formula underlies the determination of the minimum limits of financial security that
operators must carry.?'

The Protocol contains a number of provisions on conflict of laws. Thus, art. 19 provides that
the Protocol will be superseded by any bilateral, multilateral or regional liability agreement on
the same subject “provided the other agreement is in force for the Parties concerned and had been
opened for signature when the Protocol was opened for signature, even if the agreement was amended
afterwards.” This provision will ensure for instance that the application in coastal waters of such IMO
conventions as the International Convention on Civil Liability for Oil Pollution Damage, 1992 is
not affected by the Protocol.

7.1.2.2.2.2. Pollution Type Specific

The bulk of marine and/or coastal environmental liabilities has been adopted in response to
specified types of pollution, as will be seen in the following sections, dealing consecutively
with nuclear risks, oil and other HNS.

7.1.2.2.2.2.1. Nuclear Energy

In the nuclear field, IMO sponsored the adoption of a convention dealing with the potential
damage resulting from the carriage by sea of nuclear substances. The Convention relating to
Civil Liability in the Field of Maritime Carriage of Nuclear Material, done at Brussels on the
17" December 1971%'* aims at resolving difficulties and conflicts which arise from the
simultaneous application to nuclear damage of certain maritime conventions dealing with
shipowners’ liability, as well as other conventions which place liability arising from nuclear
incidents on the operators of the nuclear installations from which or to which the material in
question was being transported. The Convention entered into force on the 15" July 1975.

206 Art. 5,
207 Art, 4,

208 Art. 2(1), incorporating art. 1(e) Convention on the Transboundary Effects of Industrial
Accidents, 1992.

209 Art. 2(2)(d)(iii).

210 Art. 9(1).

21 Art. 9(2).

212 Annex II, part |, paras. 1 & 2.
213 Art. 11(1).

214 See the detailed descriptive chart in section 7.2.3.2.2.6 below.



UNEP(DEC)/MED WG.270/Inf.4
Page 44

Seven’é?en Contracting States are party to the Convention, including France, Italy and
Spain.?"®

The 1971 Convention provides that a person otherwise liable for damage caused in a nuclear
incident will be exonerated for liability if the operator of the nuclear installation is also liable
for such damage by virtue of the Convention on Third Party Liability in the Field of Nuclear
Energy of the 29th July 1960, the Vienna Convention on Civil Liability for Nuclear Damage,
1963 or national law which is similar in the scope of protection given to the persons who
suffer damage.

7.1.2.2.2.2.2. Oil

Pollution of the sea by oil has preoccupied the international community for decades, hence
the elaborate system of international conventions in place, adopted for the greater part under
the auspices of IMO.

7.1.2.2.2.2.2.1. CLC/Fund Convention '92

The system of liability and compensation for oil pollution generated by the carriage of oil in
bulk by sea lies in two interrelated conventions, that is:

- the International Convention on Civil Liability for Oil Pollution Damage, 1992, done at
London on the 27" November 1992 and entered into force on the 30" May 1996
(referred to as “CLC '92”),%'® which seeks to replace the International Convention on
Civil Liability for Oil Pollution Damage, done at Brussels on the 29" November 1969
(referred to as “CLC ’69”); and

- the International Convention on the Establishment of an International Fund for
Compensation for Qil Pollution Damage, 1992, done at London on the 27" November
1992 and entered into force on the 30™ May 1996 (referred to as the “Fund
Convention '92”),2" which seeks to replace the International Convention on the
Establishment of an International Fund for Compensation for Oil Pollution Damage,
done at London on the 18" December 1971 (referred to as the “Fund Convention
'717).

The resulting two-tier system of liability and compensation is referred to as the “CLC/Fund
'92” system.?'® Both the CLC and Fund Convention '92 are widely adopted, featuring 107
Contracting States representing 93.61% of world tonnage in the case of the CLC ’92 and 94
Contracting States or 88.40% of world tonnage in the case of the Fund Convention '92.2' In

715 IMO, Status of Multilateral Conventions and Instruments in respect of which the International
Maritime Organization or its Secretary-General Performs Depositary or Other Functions as at 31
December 2003.

1% See the detailed descriptive chart in section 7.2.3.2.2.1 below.

21" See the detailed descriptive chart in section 7.2.3.2.2.2 below. The Fund Convention '71
has been terminated by virtue of the Protocol of 2000.

218 As a sign of the interconnection between the two Conventions, the Fund Convention 92
may be ratified, accepted, approved or acceded to only by States which have ratified,
accepted, approved or acceded to the CLC ’'92: art. 36 quinquies, Fund Convention ’92,
incorporating art. 28(4) Protocol of 1992 to amend the International Convention on the
Establishment of an International Fund for Compensation for Oil Pollution Damage of 18
December 1971.

29 Summary of Status of Conventions as at 31 March 2005, IMO Web site, under
Conventions, http://www.imo.org/Conventions/mainframe.asp?topic id=247.
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the Mediterranean region, only Bosnia & Herzegovina and Libya have so far stayed outside
the CLC and Fund Convention system.?®® Albania and Serbia & Montenegro are Parties to
the CLC '69 only whereas Egypt, Lebanon and Syria are Parties to both versions of the CLC,
but not to the Fund Convention.?'

The CLC ’92 establishes a first tier of civil liability for oil pollution damage in respect of sea-
going vessels constructed or adapted to carry oil in bulk as cargo so that it applies to both
laden and unladen tankers, including spills of bunker oil from such ships.??? Liability under
the Convention is strict and channeled to the registered owner of the ship.??®

»224

Compensation may be sought for “pollution damage,”" consisting of:

- loss or damage caused outside the ship by contamination resulting from the escape
or discharge of oil from the ship, wherever such escape or discharge may occur,
provided that compensation for impairment of the environment other than loss of
profit from such impairment shall be limited to costs of reasonable measures of

reinstatement actually undertaken or to be undertaken;**

- the costs of preventive measures and further loss or damage caused by preventive
measures.?

The owner of the ship is entitled to a limitation of liability.??” Limitation is based on the gross
tonnage of the ship; subject to certain adjustments to cater for small ships and to provide for
an upper cap, the larger the ship’s gross tonnage, the higher the limit of liability. Following
amendments adopted in 2000 under the tacit acceptance procedure,?® the limits of liability
currently stand as follows:

- for a ship not exceeding 5,000 gross tonnage, liability is limited to 4.51 million SDR
(ca. US$7 million®®);

- for a ship 5,000 to 140,000 gross tonnage, liability is limited to 4.51 million SDR (ca.
US$7 million®®) plus 631 SDR (US$953%*") for each additional gross ton over 5,000;

- for a ship over 140,000 gross tonnage, liability is limited to 89.77 million SDR (ca.
US$136 million®?).

20 gstatus of Conventions by Country as at 31 March 2005, IMO Web site, under
Conventions, http://www.imo.org/Conventions/mainframe.asp?topic id=248.

221 bid.

222 Arts. 111(1) & I(1).

22 |n the absence of registration, liability is channeled to the owner of the ship: art. 1(3).
24 Art. 111(1).

25 Art. 1(8)(a).

28 Art. 1(8)(b).

27 Art. V(1).

228 Art. Xl ter, incorporating art. 15 Protocol of 1992 to amend the International Convention
on Civil Liability for Qil Pollution Damage of 29 November 1969.

22 Converted at the rate effective on the 28™ April 2005, i.e. 1 SDR = US$1.51.
230 |bid.
21 |bid.
232 |bid.
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There is a requirement of compulsory insurance or other financial security for the
shipowner’s liability?®®> and a right to bring the claim directly against the insurer or other
person providing financial security.?**

The second tier of compensation is formed by the Fund Convention '92. Pursuant to the
Convention, an International Oil Pollution Compensation Fund (referred to as the “IOPC
Fund”) was established in London to provide compensation to victims of “pollution
damage”®® over and above the amount paid by the owner of the ship under the CLC '92.%%¢
Payment under the Fund Convention '92 can also take place where the shipowner is unable
to meet his obligations under the CLC '92?*" or if no liability arises under the latter
Convention.?*® The IOPC Fund is maintained via annual contributions payable by receivers of
oil in the territory of Member States.?*

Compensation payable under the Fund Convention is, however capped.?*’ The limits of
compensation are likewise subject to review under the tacit acceptance procedure for
amendment.?*' The 2000 amendments raise the maximum amount of compensation payable
from the IOPC Fund for a single incident, including the limit established under the 2000 CLC
'92 amendments, to 203 million SDR (ca. US$307 million®**?). However, if three States
contributing to the Fund receive more than 600 million tons of oil per annum, the maximum
amount is raised to 300,740,000 SDR (US$454 million®**).

On the 16™ May 2003, a Protocol to the Fund Convention '92 was adopted in London for the
purpose of establishing an International Oil Pollution Compensation Supplementary Fund,
which would supplement the compensation available under the CLC '92 and Fund
Convention 92 with an additional, third tier of compensation.?** The Protocol is optional and
participation is open to all States Parties to the Fund Convention '92.2** The Protocol entered
into force on the 3™ March 2005%*° and has currently a total nine Parties, including the

233 Art. VII(1).
234 Art. VII(8).

235 Defined identically under both the CLC 92, art. 1(6), and the Fund Convention 92, art.
1(2).

2% Arts. 2(1)(a) & 4(1)(c).
237 Art. 4(1)(b).

28 Art. 4(1)(a).

239 Art. 10(1).

240 Art, 4(4).

21 Art. 36 quinquies, incorporating art. 33 Protocol of 1992 to amend the International
Convention on the Establishment of an International Fund for Compensation for Qil Pollution
Damage of 18 December 1971.

242 Converted at the rate effective on the 28™ April 2005, i.e. 1 SDR = US$1.51.
23 |bid.

244 Protocol of 2003 to the International Convention on the Establishment of an International
Fund for Compensation for Oil Pollution Damage, 1971. See the detailed descriptive chart in
section 7.2.3.2.2.3 below.

245 |bid. art. 19(3).

246 summary of Status of Conventions as at 31 March 2005, IMO Web site, under
Conventions, http://www.imo.org/Conventions/mainframe.asp?topic id=247.
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following seven EU States, apart from Japan and Norway: Denmark, Finland, France,
Germany, Ireland, Portugal and Spain.?*’

Like the IOPC Fund, the Supplementary Fund is fed out of obligatory contributions from
receivers of oil in the territory of Member States?*® following an assessment of needs carried
out by the Supplementary Fund’'s Assembly based on an estimated budget of income and
expenditure.?*

The Supplementary Fund’s compensation obligation is triggered once the claimant—the
person suffering pollution damage—has been unable to obtain full and adequate
compensation for an established claim for such damage under the terms of the Fund
Convention '92, because the total damage exceeds, or there is a risk that it will exceed, the
applicable limit of compensation laid down in art. 4(4) of the Fund Convention ’92 in respect
of any one incident.?®® The total amount of compensation payable for any one incident is
limited to a combined total of 750 million SDR (ca. US$1.1 billion®"), including the amount of
compensation paid under the existing CLC/Fund Convention '92.2%2

Like other liability and compensation instruments, the CLC and Fund Convention 92 contain
a number of provisions of a preventive nature, including coverage within compensable
damage of the costs of preventive measures.?®® The IOPC Fund is furthermore required, at
the request of a Contracting State, to use its good offices as necessary to assist that State to
secure promptly such personnel, material and services as are necessary to enable the State
to take measures to prevent or mitigate pollution damage.?®* The IOPC Fund may also on
conditions to be laid down in the Internal Regulations provide credit facilities with a view to
the taking of preventive measures against pollution damage arising from a particular
incident.?*

7.1.2.2.2.2.2.2. Bunkers Convention

The International Convention on Civil Liability for Bunker Oil Pollution Damage, done at
London on the 23™ March 2001,%°® covers oil pollution emanating from the bunkers of non-oil
tankers, which remain outside the ambit of the CLC/Fund Convention '92. Having so far
attracted six Contracting States,?” the Convention is still some time away from the 18
Contracting States figure and overall 1 million gross ton fleet required for its entry into

247 Status of Conventions as at 31 March 2005, IMO Web site, www.imo.org, under
“Conventions.”

248 Art. 10(1).

249 Art. 11.

20 Art. 4(1).

21 Converted at the rate effective on the 28™ April 2005, i.e. 1 SDR = US$1.51.
%2 supplementary Fund Protocol, art. 4(2)(a).

253 CLC 92, arts. 1I(1) & 1(6)(b) & (7); Fund Convention '92, arts. 4(1) & 1(2).
%4 Fund Convention '92, art. 4(7).

255 |bid. art. 4(8).

2% See the detailed descriptive chart in section 7.2.3.2.2.4 below.

257 Summary of Status of Conventions as at 31 March 2005, IMO Web site, under
Conventions, http://www.imo.org/Conventions/mainframe.asp?topic id=247.
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force.?®® As far as Mediterranean States are concerned, only Cyprus, Slovenia and Spain are
Contracting States.?*

Modeled on the CLC '92, the Bunkers Convention applies to any ship,?*® defined as any
seagoing vessel and seaborne craft, of any type whatsoever.?®" This would mean that
offshore platforms are included as far pollution damage®®? from bunker 0il*®® is concerned,
keeping in mind the geographical scope of application.?®*

The Bunkers Convention takes nonetheless a different approach in comparison with the CLC
'92 with regards to the party liable. Under the latter Convention, liability is channeled to the
owner of the ship®®® whereas a number of parties are made potentially liable for pollution
damage under the Bunkers Convention.?®® Those parties are grouped under the term
“shipowner,” which is defined as follows:

“Shipowner means the owner, including the registered owner, bareboat charterer,
manager and operator of the ship.”?®’

Accordingly, claimants have a wide choice as to whom to sue and the traditional maritime
law’s focus on the owner of the ship for third party liability is thereby tempered.

Otherwise, liability is strict,?®® limited®® and subject to compulsory insurance or other financial
security.?’® Interestingly, however, the Bunkers Convention does not set forth its own liability
limits, but refers simply to:

“... the right of the shipowner and the person or persons providing insurance or other
financial security to limit liability under any applicable national or international regime,
such as the Convention on Limitation of Liability for Maritime Claims, 1976, as
amended.”?"”

Compulsory financial security is similarly capped and concerns the registered owner of a ship
having a gross tonnage greater than 1000 only.?’? In other words, even though other persons
apart from the registered owner may be held liable for bunker oil pollution damage in
pursuance of the definition of “shipowner,”?”® the obligation to maintain financial security is

258 Art. 14(1).

29 gtatus of Conventions as at 31 March 2005, IMO Web site, www.imo.org, under
“Conventions.”

20 Art. 3(1).

21 Art. 1(1).

%2 Defined in art. 1(9).
23 Defined in art. 1(5).
264 Art. 2.

25 CLC '92, arts. 111(1) & I(3).
26 Art. 3(1).

7 Art. 1(3).

28 Art. 3(1).

29 Art. 6.

20 Art. 7.

271 Art. 6.

212 Art. 7(1).

23 Art. 1(3).
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restricted to the registered owner. A direct right of claim lies against the insurer or other
person providing financial security in respect of the registered owner’s liability for pollution
damage.?”

7.1.2.2.2.2.2.3. OPOL

Following the failure of the regional Convention on Civil Liability for Oil Pollution Damage
resulting from Exploration for and Exploitation of Seabed Mineral Resources, done at London
on the 1% May 1977 to enter into force, a voluntary scheme developed by offshore operators
on the United Kingdom’s continental shelf was later on expanded to cover North West
Europe with the support of a number of Governments. The scheme is contained in the
Offshore Pollution Liability Agreement, which was entered into by a number of offshore
operators on the 4™ September 1974. The agreement is otherwise referred to as “OPOL” and
is amended from time to time.

By and large, the agreement is intended to provide an orderly means for the expeditious
settlement of claims arising out of an escape or discharge of oil from offshore exploration and
production operations. An incidental objective is to avoid complicated jurisdictional problems.

Under OPOL, operating companies accept strict liability for pollution damage and the cost of
remedial measures with only certain exceptions, up to a maximum of US$120 million per
incident.?”®

The parties have to establish financial responsibility to meet claims arising under OPOL by
producing evidence of insurance, self-insurance or other satisfactory means. They also
jointly agree that in the event of a default by one of the parties, each will contribute
proportionally to meet claims.?”

7.1.2.2.2.2.3. Other HNS

Apart from oil and nuclear pollution, other sundry HNS are carried by sea.

7.1.2.2.2.2.3.1. HNS Convention

After many years of work, the IMO succeeded in preparing an International Convention on
Liability and Compensation for Damage in Connection with the Carriage of Hazardous and
Noxious Substances by Sea, which was adopted in London on the 3™ May 1996, referred to
as the “HNS Convention.”?”” The Convention is still not in force.?”® So far, only Cyprus,
Morocco and Slovenia are Contracting States within the Mediterranean region.?”®

Broadly speaking, the Convention covers damage arising from the carriage of hazardous and
noxious substances by sea.?®® For purposes of the Convention, the expression “hazardous

214 Art. 7(10).
25 Clause IV.

276 3ee The Offshore Pollution Liability Association Ltd.’s Web site at www.opol.org.uk.

7" See the detailed descriptive chart in section 7.2.3.2.2.5 below.

28 summary of Status of Conventions as at 31 March 2005, IMO Web site, under
Conventions, http://www.imo.org/Conventions/mainframe.asp?topic id=247.

2’9 status of Conventions by Country as at 31 March 2005, IMO Web site, under
Conventions, http://www.imo.org/Conventions/mainframe.asp?topic id=248.

20 Art. 4(1).
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and noxious subs