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L. The Expert Group Workshop on International Environmental Law Aiming at
Sustainable DeveLopment was eonvened by the United Nations Environment,
Programme (UNEP) in coLLaboration with the Center for International
EnvironmenÈal Law (CIEL) and the American University's WashingÈon College of
Lavv pursuant, to UNEP Governing Council decisions L7/25 and 1-8/9 with bhe
purpose to provide expert advice regarding the mid-term review of the UNEP
Programme for the DevelopmenL and Periodic Review of International
Environmental- Law for the lggT' s (Montevideo Programme II) requested. by
decision L7 /25, and, in the process of preparation for this review, Lo
contribute to the development of a position paper for international
environmental l-aw aiming at sustainable development (posiÈion Paper) and of a
study on Èhe need for and feasibility of new int,ernaÈional environmental
instruments aiming at sustainabl-e development (FeasibiLity Study), both
requested by decisiorr t8/9. The Workshop consisted of senior academic and
government,al lawyers from different regions acting in their personal capacity..
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2. The First Meeting of thei Expert Group l{orkshop, held in Vfashington, D.c.
from 13-L5 November L995, elected its Bureau (Chairman: Ambassador IrI. Lang,
vice-chairman: Ambassador B. Maiorskí, Rapporteur: Mr. D. Hunter, and
Executive Secretary: Mr. À. Timoshenko). on the basis of a background paper
prepared by the Rapporteur the Meeting corlsidered the structure and cont,ent of
the Positj-on Paper, suggested a focused outLíne for it and recommended that
the work on the Feasibility Study be considered and revíewed during the
process of preparation of the Position paper. It !ì¡as agreed that in
preparation of the Position Paper some key issues related Lo Èhe review of the
Montevideo Programme If envisaged for 1997 should also be addressed.

3. The Second Meeting, held in Washington, D.C. from 22-24 May L996,
díscussed Èhe Chairman's first draft Position Paper taking into account the
resul-ts of the Internat,íonal Expert Workshop on Compliance with International
Environmental Agreements convened by UNEP in cooperation with the Georgetown
University Law Center in Washington, D.C. on 20 and 2l- May L996 (the repgrt of
t,he Workshop is attached as Annex fV). The first draft Feasibility Study
prepared by a UNEP consultant was also reviewed. The Meeting resulted in the
first reading of the draft Posit,ion Paper and comments on Lhe draft
FeasibiliÈy Study.

4. The Third (final) Meeting of the l{orkshop, held in VÍashingt.on, D.C. from
30 September-4 OcLober 1996, considered the second draft PosiLion Paper
presented by the Chairman, revised it, and. prepared the final draft attached
to t,his report as Arinex I. The Meet,ing also considered Èhe revised draf È

Feasibility Study and provided substantive comments to it. It was suggested
that, immediately upon compleÈion of its deliberation by the Third MeeLing the
UNEP secretariat, in cooperaLion with the Rapporteur, should finalize the
draft, Feasibility Study in light of the above comments (the final Draft
Feasibility Study is attached as Annex II).

5. The Meeting further considered the text of the Mont,evídeo Programme II
and made observations with regard to its implementation since l-993 and in
light of the new and emerging chatlenges of sustaj-nable development (those
observations will- be found in Annex III).
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ANNEX T

DRÀFT POSTTION PAPER ON IìITERNÀTIONÀIJ
ENI¡IRON}IENTAT I.ÀW ÀIMING AT SUSTAINÀBIJE DEVELOPMEII:T

Introductíon

l-. ConsisLent \^rith the Uníted Nations EnvironmenË, Programme,s (tINEp,s)
general mandate to further the development of international environmental law,
thís Position Paper responds to UNEP Governing Council decision L8/9,
paragraph 4, which requesÈs that the UNEP Executive Director develop a
"position paper for int,ernat,ional environmentaL l-aw aiming at sustainable
development, containing, inter a7ia, compliance/implementation mechanisms,
dispuÈe avoidance/setLfement procedures and ne\¡¡ concepLs and principles, \,,rith
reference to existing international- legal instruments as well as guidelines
developed by institutions both wit.hin and ouLside the United Nat,ions system.'t
The positíon paper was developed with assistanee of three meetings of an
Experts Group on International EnvironmenLal Law Aiming at Sustainable
DevelopmenL, convened by UNEP and organized in cooperation with.the Center for
InternationaL EnvironmenËal- Law (CIEL) .

2. Since !982, UNEP's action in the development of international
environmenÈal 1aw has been guided first by the 1982 rrProgramme for the
Development and Periodic Review of EnvironmenLal Lawr' (the Montevideo
Programme) and, more recently, by the 1993 Programme for the Development and
Periodic Review of Environmental Law for t,he l-990's (Montevideo Programme If).
The Montevideo Programme If defines objecLives, strategíes, and priorities for
each of the eighteen program areas, and identifies several additional subjects
for possibLe action during the decade. Implementation of Montevideo Programme
If is continuously evolving to be consistent v¡ith implementation of Agenda 21-

and changing perceptions and priorities. For Lhese purposes, UNEP Gowerning
Councíl decision L7 /25 provided for an intermediate review of the MonLevideo
Programme II not l-ater than 1997. This request has been complemented by UNEP
Governing Council decision L8/9, which requested that Èhis Position Paper and
other documents relating to international- environmenEal law aiming at
sustainable devel-opment be prepared in Lhe context of the review of MonLevideo
Programme II. The review of international environmental l-aw in general and of
Lhe implementation of the Montevideo Programme fI provides insight int,o
furÈher actions for the development of international environmentaL law aiming
at sustainable development.

3. Part I of the Position Paper briefly reviews Èhe current status of
internatíonal environmental law, particularly as it relates to achieving .:

sustainabl-e developmenÈ. Parts II-V address compliance and implementation, ,-
dispute avoidance and settlement, new concepts and principles, and liability
and compensation, respectively. Part VI discusses the need for, and
feasibility of, ne\^¡ inEernational environmental instrumenÈs based on a study
requested in UNEP Governing Council decision L8/9, paragraph 5. Part VIf
recommends specific priorities for action to ensure the further developmenL
and effective implementati-on of international environmental law related to
achievíng sustainable deveLopment
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f . Current Etatug of int,ernatíonal enviror¡¡rental 1aw

4. Sustainabl-e development was the foundat.ion underlying the l-992 UniÈed.
NaÈions Conference on Environment and Development (UNCED), which not only
affirmed the goal of sustainable.development, but added critical meaning and
subsLance to the concept. As suggested by UNEP Governing Council decision
3.8/9, the purpose of this position paper is to review internationar
environmental law in the light of sustainable development.

5. International environmental Law has developed as a rapidly growing
specific field of international }aw. The field is comprised of numerous
internatÍonal- conventions, international custom, general principles of law,
judicial decisions, cerLain acts of internat.ional organizations, teachings of
cerEain publicists, and many non-legally binding instruments.

6. Since UNCED, the United nations Framework Convention on Cl-imaLe Change,
the ConvenLion on Biological Diversity and the United Nations Convention on
the Law of the Sea have a1I come inÈo force, as have a number of regional and
bilateral conventions. The United nations Convention to Combat
Desert.ificat,ion in Those CounÈries Experienci-ng Serious orought and/or
Ðesertification, particularly in Africa will aLso enLer into force in December
1,996. A number of non-legalÌy binding inst.ruments, inctudì,ng for exampl-e the
declaraLions and programmes of actions from the Cairo International
Conference on Population and DevelopmenÈ, Lhe Copenhagen I¡lorl-d Summit for
Social Development, the Beijing Fourth Ï{orl-d Conference on V'lomen, and the
IsLanbul Second United Nations Conference on Human Settl-ement.s have elaborated
the relationship between environmental prot,ection and other aspects of
sust,ainable devel-opment. Certain judiciaL and other deci-sions, including t,he
8 ,Ju1y 1996 Intemational Courb of ,Juslice Advisory Opinion addressing
international environment,al 1aw in t.he context of the threat or use of nuclear
\^Ieapons in armed conflíct,, have also contribuÈed to the furt,her development of
international environmental law. The increasing number of binding treaties
and other instruments that address environmenÈal issues solely and directly
or those that incLude or take into account environmental issues as part of
their regulatory framework reflects the growing concern wit,h the environment
and the need for international cooperation. fn addition to continuing to
address specific resource managemenL and heatt,h issues, inÈernational
environmenlal 1aw wil-l also l-ncreasingly emphasize processes and procedures as
in the UNECE Espoo Convent,ion on Environmental Impact Assessment in a
Transboundary Context and a legally binding Prior Informed Consent inst,rument,
for certain hazardous chemicals currently being negotj-ated.

7. In keeping with events since E}:e 1-972 United nations Conference on the
Human Environment (stockholm Conference), a growing number of actors are novt
invol-ved in tfre field of environmenL. International environmental agreements,
for example, frequently create conferences of the part,ies, secretariats,
implement,ation commiLtees, technical bodies, and advisory groups.
International financial and deveLopment institutions are invol-ved increasingly
in i.mplementation of environmental treaties as they aim Eoward sustainable
development,. Similarly, regional inst.itutions, particularly in the context of
regional economic integration, are increasingly addressing environmental
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issues. The role of non-governmental actors, including, inter alia, private
indusLry, the scientific community, academic instiÈuÈions, and environment and
development organizations, is increasingly recognized as critical for the
development and implementation of international environmental law. The
growing number of actors involved in t,he field of environment offers
flexibility and opportunities for innovation in resolving environmenLal and
sustainable development problems. It also raises challenges to ensure
coordination, consistency and adequate funding.

8. BecauÈe of Lhe broad range of issues related to sustainabl-e development,
international environmental l-aw intersects wit,h other fields of law. The
interaction of international environmentaf law with other fields, for example
int,ernational- trade, intel-lectual property rights, humanit.arian law, or human
righLs, has received increasing attention and remains a major challenge for
achieving sustainable developmenL

g. Int,ernational- and naLional environmental law are interdependent.
InÞernatíonal environmenEaf law has implications for the priorities, goals and
strategies of national J-aw, while advances ín national constitutions and other
laws may provide evidence of evolving internationaL environmental norms.
InternaLíonal fahr al-so assists in disseminating successful approaches among
States, thereby facilítating the harmonization of environmental Iaw. In some

instances internationaL environmental law also provides a framework for
financial and technical assistance for strengthening nat.ional l-aws and
building. national- capaciLy to meet internationaf obligat,ions. In turn,
international environmental law is in most cases implemented through natíonal
law and thus depends on national law for its effectiveness.

10. The current status of inLernational environmental law reffects progress
in the implementation of the Montevideo Programme II. Many of the above-
mentioned developments are closely related to, or constitute rel-evant subject
areas of, the Montevideo Programme II.

l-l-. As international environmental- l-aw has evolved, ít has developed certain
characteristics particularly important for achieving sustainable development.
International environmental law increasingly reflects an integrated approach
by taking into accounL social and economic development goals. International
environmenta1 law also recognizes Èhe disparities in relative development
levels, allowing for differentiated implementation schedules, financial
resources and technology transfers as ways to assist developing countries in
meeting their inLernational obligaEions. International environmental law al-so
reflects a growing role for non-State actors and recognizes the need for broad
participation in environmenË and development decisions. More generally, in
moving toward sustainable development, inEernational environmental law is
inspiring new and innovative ioncepLs, principles and ideas, and developing 

.:

facilitating and enabling mechanisms and procedures in areas such as '
implementation, compliance, dispuÈe avoidance, and dispute settlement. It is''
thereby playing an increasingly importanL role in promoting the integraLion of
environmen¿ and development and providing an effective legal and regulatory
framework for implementing Agenda 21.
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II. Implenentation and ConrpJ.iance

L2. Increasing attention is focused on improving the effect,iveness of
exist.ing environmental instruments, particularly through improving compliance
and implementation. Compliance and implement,ation can be improved in part by
idenÈifying and addressing poLential problems during negotiations of
international instrumenLs. UILimaLeIy, however, compliance and. implementation
depend on the existence and effectiveness of corresponding naÈional
legislation, instiLutions, and policies, including those that ensure access
to judicial and administrative fora, and national capacity and will t,o
implement them. More research, including case studies, is necessary to
understand issues that occur at the national and subnationat Level-. Lessons
Learned from such research wiII enhance compliance and implementation and also
provide usefuL information to future treaty negotiations and revisions.

13. Compliance with international environmentaf obligations freguently
requires resources, including technologies or technical expertise, that are
not readily available, particularly in developing counÈries. Often a failure
Eo compty reflects a fack of capaciLy, raLher than a lack of will.
Accordingly, reliance on sanctions will typically not be appropriaLe except in
response to flagranÈ viol-ations of international norms caused by a lack of
will- and not by a lack of capacity. As reciprocity with respect to saneEions
is often noL feasible in international environmental law, withdrawal- of
membership rights may often be the only viable option.

L4. Due to the global- nature of some environmenÈal issues and the
potentially high cost of compliance, parEicularly for developing countries and
countries in transition, new "enabling'r measures are emerging- thaL facilitate
and promote compliance and implementation in a spirit of gIobal partnership.
These mechanisms incl-ude the provision of additional financial resources,
technical- assistance, transfer of technofogy, capacity building, and specific
cooperative approaches such as joint implementation under the UniLed Nations
Framework Convention on Climate Change. One recent example that seeks to
identify appropriate enabling mechanisms is Lhe non-compliance procedure under
the Montreal ProLocol on Substances Lhat Deplete the Ozone Layer, which al-Lows
countries to reporÈ difficulties with complJ-ance to an implementation
committee, thereby enlisting the help of other Parties in achieving
compliance.

15. Building the capacity of developing countries to implement their
international obl-igations remains among the most crucial challenges for
enabling compliance. some capacity building efforÈs, particularly financial
support and technology transfer provisions of specific internaÈional
environmental treatíes, are unigue and essential features of international
environmental law. In the fuLure, increased cooperation and new partnerships
with and among different actors, including for example the financiaL
institutions, ihdustry, and environment and development non-governmenEal
organizations, will be critical for improving compliance and implementation.

16. International environmental- treaties rely substantially on self-
reporting. Countries are obligated to report on a broad range of activities,
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including, for example, efforts to curb trade in endangered wildlife, reduce
greenhouse gas emissions, eliminate production of ozone destroying substances,
and conserve bioLogical diversity. National reporting ís also an important
elemenL for evaluaLing progress in implementing Agenda 2J-. Compliance wiLh
reporting requirements coul-d be enhanced by, inter aTia: increasing capacity
to gather information and compile the necessary reports,' streamlining,
harmonizing and integraÈing existing reporting reguirements,' increasing
transparency and public involvement in reporLing; and adopting new
technologies and methodologies for reporting. Internat,ionat cooperation and
assistance shouLd also be targeted to assist developing countries and
counÈries in Lransition to implement coherent, effective and credible
reporting systems.

L7. Subject to their constitutive instruments, treaty secretariats can also
play an enhanced role in monitoring compliance with, and improving
implementation of, the obligations of Parties. In this regard, Secretariats
should cooperate with one another in areas of common expertise and
responsibility. NaLional compliance plans containing specific and measurabLe
benchmarks shouJd be devel-oped and submitt,ed t,o treaty secretariats at or near
t,he time of ratificaLion. Treaty secretariats shou1d assist Parties to ensure
that domestic legisfation conforms with treaty obligations and nationaf
compliance p1ans. Secretariats should also cooperate with the' int,ernaLional
financiaL insLitutions Lo assj-st countries to enhance their capacity to meet
their internati-onal obligations. The international financial instituuions
should also ensure that projects they finance dr support are in conformity
with the requirements of applicable internationaf and national environmental
l-aw.

18. Enhancing avaifable fact-finding mechanisms could improve compliance and
implemenLation. As one example, the OECD's independent review of the
envj-ronment,al- performance of each member counLry includes implementation of
international treaties. Broader use of fact-finding and inspection po\^Iers
shoul-d also be consideÈed as i-mportanE methods for identifying and publicizing
non-compliance. New fact-finding powers fike those found in Èhe inspection
mechanisms of some mul-tilateral development, banks provide important examples
for future efforts. Some experiences from other fields, for example.human
rights, labour standards, and disarmament treaties, may also provide valuabLe
Iessons for expanding the use of fact-finding in the environmenLal field.

L9. Regional approaches to enhancing implementation and compliance may play
an important roLe in the future. Processes of regional economic inLegration
Lo the extent they aim aL sustainabl-e development may contribute to
monitoring or enhancing environmental performance

20. The role of non-State actors in facilitating a State's compliance and :

ímplementation is j-ncreasing and should be enhanced. Many non-State acÈors -

have expertise and resources Lo monitor and assist. implementatsion efforts and
draw attention to incidenLs of non-compliance. Non-StaLe actors working
cooperatj-vely with governments can eontribute significantly to a culture of
compliance by heJ-ping to build the capacity for implemenLation, by assisting
in the transfer and dissemination of technology and knowledge, and by raising
the general awareness of environmental issues. To enhance the role of non-
State actors, their participaÈion should be allowed and encouraged in the
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development and implementation of international environmental instruments, and
more access to information abouÈ compliance and implementation should be
provided by international and national instiLutions. Increased education
concerning environmental issues, particularly at the 1ocal level, is also
important for facilitaEing improved compliance and implementation.

2t. In addressing the issues of compliance and implementation, the Experts
Group has taken into account the resul-ts of the International Experts lalorkshop
on Compliance with International- Environmental Agreements, held in Washington,
D.C. on 20 and 21 May L995, and organized by UNEP in collaboration with the
Georgetown University Lai^r center. The report of the Workshop is attached as
Annex fV to the FinaL Report of the Expert Group Vlorkshop.

III. Dispute Avoidance and SetÈLement

22. Dispute avoidance plays a particularly important role in international
environmental- Iaw. The emphasis on dispute avoidance reflecÈs the need to
anticipate and prevent environmental problems as reflected in the.
precauEionary principle and the prínciple of prevention of environment,al harm.
Area D of Lhe Montevideo Programme 1I endorsed a strategy of developing
"methods, procedures and mechanisms that promote, inter a7ia, informed
decisions,.mutual understanding and confidence-building, with a view to
avoiding environmental disputes and, where such avoidance is not possible, to
their peaceful setLfement. "

23. Increasingly important dispute avoidance and confidence-building
mechanisms and procedures are: exchange of avail-ab1e information,' the use of
independent scientific and Lechnical experts and panels; national reporting,'
notification and consultation procedures; prior informed consent,' and
transboundary environmentaL impact assessmenÈ. InnovatLve and informa1
measures of dispute avoidance, which frequently cost less and are more
flexible, shouLd be encouraged. By improving compliance with international-
obligat,ìons, t,he compliance and implementa!ion mechanisms addressed in Area B

of Èhe Montevideo Programme IT and in Part If above also contribute to
avoiding disputes.

24. As suggested by the Montevideo Programme II, where avoidance is not
possible, the peaceful seEtLemenL of disputes remains critical. Under the
Charter of the United Nations, the primary mechanisms for achieving the
peaceful settlement of disputes, includes "negotiation, enguiry, mediation,
conciliation, arbitration, judicial settlement, resort to regional agencies or
arrangements, or other peaceful means of Lheir own choice." Most of the major
environmental regimes now incorporate similar mechanisms from which the
parties can choose that range from non-compulsory procedures (for exampl-e,
negotiation, fact-finding, mediation or conciliaLion) to compulsory third-
party procedures (arbitration or judicial settlement). These mechanisms
increasingly include both dispute avoidance and dispute seLtlement procedures.
The range of options provides important opportunities for improved management
of international environmental conflicts.
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25. The utilization of permanenÈ dispute resol-uLion mechanisms also may
facilitate the settlement of international environmental disputes. In this
regard, several recenL developments are note\¡rorthy, incl-uding the
International Court, of ,JusLice's creation of an environmental chamber, the
establishment of the International Tribunal- on the Law of the Sea, and the
possible use of the Permanent Court of Arbitration. Such fora could provide
ne\^/ opportunities for settling environmental disputes and emphasize the
necessity of ensuring the furt,her development of a consistent body of
int.ernational environmental Iaw.

26. IntergovernmenÈal organizations and their competent bodies, such as
UNEP, may play a facil-itating and assisting role in environmental dispute
avoidance and settlement. Such a role can be enhanced at the reguest of
States, through involvemenL of such entities in fact finding, inter alia, by
providing Lechnicaf expertise. Uníted Nat.ions organs could also consider
seeking advisory opinions of the fnternational Court of ,fusÈice on
international- environmenÈaL law questions of concern. Parties to
environmenÈa1 treaties that establish mechanisms to facil-itate dispute
avoidance and settlement should be encouraged to use such mechanisms.
Regional organizaÈions should particularly be encouraged to deaL with issues
at the regional level. Current examples of innovative approaches relating to
dispuÈe avoidance incl-ude the inquiry commissions t.hat can be created aL the
request of any affecLed party under the UNECE Convention on Environmental
Impact Assessment in a Transboundary Context and the implementation commitLee
under Lhe Montreal Protocol. Because prevent.íon is to be preferred to cure,
these and simil-ar approaches shoul-d be actively promoted in the future
development of internat,ionaf environmentaL law.

27. Al-1 counLries concerned shoul-d have the opportunity to particípate fulIy
and effectively in dispute avoidance and settlement mechanisms. Procedures
for dispute avoidance and settlement shoutd be clear and equiEable and should
reffect reasonable time frames. Developing countries should be assisted in
building the capacity and obtaining the resources necessary for participaLing
fully and effectively in the preparation for, and conduct of, processes of
dispute avoidance and settlement.

28. The role of non-State actors in helpíng to avoid and resolve disputes
shoul-d also be enhanced. Non-state actors can, for example, províde technical
assistance, assist in information exchange and distribution, and provide
independenL fact-finding. Affected persons and their represenLatives should
also be given expanded opport,unities to protect their interesLs in
international- environmental issues. In particular, in the context of regional
economic integration, t,hey should be able to access administrative and
judicial proceedings in the country where the alleged harm originat.ed without
discrimination on the basis of their residence or nationality. International .

institutions shoul-d also ensure thaÈ affected individuals are provided .'.

objective, transparent and independent mechanisms for raising theír claims. "

PossibiliLies for giving non-StaLe actors a role in inter-State disputes
before arbitration or judicíal tribunals shoufd also be considered.
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IV. Concepto and Principles in International EnvironnenÈaL Law

29. In recenL years, a variety of international environmental concepts and
princíples aiming at sustainable development has emerged in a number of
differents contexts. These concepts and principles are an important part, and
product, of t.he development of international environmental law. They serve
several functions: providing coherence and consisÈency Èo international
environmental law; guiding governments in negotiaÈing future internationaf
insEruments; providing a framework for the interpreÈation and applicaÈion of
international environmental law in specific cases; guiding the development of
domestic environmental laws and policies; and assisting the integration of
international environmental 1aw wiLh other international law fietds.

30. The naLure and sÈatus of specific concepts and principles in
international environmental law vary. Some are just emerging and others more
developed. Some may be Ìegal1y binding and some may not be legally binding.
Some are supported by considerable State practice, whi}e others lack
sufficient evidence of state pract,ice. Some are cl-ear and others require
further elaboration.

31. Several widely accepted prj-nciples of international law have important
relevance for the protecLion of the environmenL. Thus, for example, the duty
of States to cooperate in good faith, the requirement of peaceful settlement
of international d.isputes, the principle of sovereign equality, and the 1aw of
state responsibiJ-ity are as imporÈant for international environmental law as

for international law generallY.

32. The following sections A-H address certain concepÈs and principles, be

they legally binding or not, bhat are particularly relevanL to the developmenL
of inLernational environmental law aiming at sustainable development' In this
regard, the principles in both the Stockholm and Rio Declarations and the
I¡Iorfd Charter for Nature are important. AIso noteworthy are the prínciples
identified by the i-987 Wor1d Commission on Environment and Development's legal
experts group and IUCN's 1995 Draft Covenant on Environment and Development.
Many of these concepts and principles have also been applied in different
contexLs in specific environmental treaties.

33. IntérnationaL consensuè is emerging that the concept,s and pri-nciples
discussed below may be considered as core elements in the further development
of international environmental law. For each pri-ncipte, a sÈarting point for
elaborating the principle in the future is suggested and a description of some

of its possible basic el-ements is presented. The foll-owing general points
should. be considered with respect Eo each of the concepLs and principles:

(a) The Lerm principle, as opposed to concept is frequently used for
convenience; it is not intended to have any legal significance and is thus
v¡ithout prejudice to the legal staÈus of t,he principle or concept-

(b) !'Ihen it comes to the ímplementation and application of these
principles to developing countries, their special needs and concerns should be
taken into account.
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(c) The order in which these principles is presented is not intended
to have any significance as to their relative importance.

(d) These principles are interrelated and should be considered in an
integrated way.

(e) Although t,hese principles are generally addressed to subjects of
international law, such as States and international organizations, actors who

are not subjects of internaLional- law are increasingly important for the
apptication and developmenÈ of these principles.

A rntegrauion of Envíror¡¡rental ProbectÍon, social- DevelopmenÈ and
Economic DevelopmenÈ

34. SusLainable devel-opmenL requires the integration of environment and
development. Principle 4 of the Rio Declaration provides a potenLial
starÈing point for the elaboration of this principle: rrln order to achieve
su5tainable development, environmental protection sha11 constitute an integral
part of the devefopmenL process and cannot be considered in isolation from
iÈ." paragraph 6 of Lhe Copenhagen Declarat,ion further cl-arified this point:
,,economic development, social developmenL and environmental protecbion are
interdependent and mutually reinforcing components of sustainabLe development,
which is the framework for our efforts Lo achieve a hígher guality of life for
all people. "

35. Basic elements of the principle of integration might include:

(a) Requiring Lhat decision-making take into account the
environmental, social- and economic dimensions of proposed actions, so thaL,
for example, environmenta] concerns are inLegraLed ínÈo policies and
activities rel4ting to economic development and social developmenL.

(b) Seeking, in accordance with Èhe objective of sustainable
development, to ensure the conservation and sustainable use of the world's
resources and Lhe maintenance of essenLial ecological processes while also
seeking to erad.icate poverty and to achieve susÈainabl-e economic growth and
development and social- justice.

(c) Recognizing the importance of long-Uerm approaches that take inEo
account long-term sÈrategies and that may include the use of environmentaf and

social- impact assessment, risk anal-ysís, cost-benefit analysis, and natural
resource accounLing.

(d) Recognizing that t,he integration of environmental, social and
economic policies requires Èransparency and broad public participation in
governmenLal deci s ion-making .

B Prevention of Envíror¡srental Harm

36. A potentiaf starting point for elaboration of the international
dimension of envíronmental harm is customary international law as contained in
principle 2 of the Rio Declaration and Principte 2l- of the Stockholm
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DecLaration. As for the domestic dimension of environmenLal- harm, concept.s
and principles are in t,he process of emerging.

37. Basic el-emenLs of the principle of prevention of environmerrtal harm
might include:

(a) Recognizing that environmental proLecÈion is usual-l-y best achieved
by preventing environmental harm rather than by attempting to repair or
compensaLe for environmental damage once it has occurred.

(b) Affirming a preference for'pollution prevention or waste
minimization policies and approaches, including inter alia periodic pollution
prevention audiÈs, environmental impact assessments, internalization of
environmental costs, life-cycle analyses, extended producer responsibility,
and Lhe enacLment of effective environment,al legislation.

(c) Recognizing that the principle is to be read in the light of the
opinion of the International Court of ,Just,ice that " [t] he existence of the
general obligation of States to ensure that activities within their
Jurisdiction and conLrol respect the environment of other States or of areas
beyond national control is now part of the corpus of internationaL law
relating to the environmenL. "

c Common concern of Humankind

38. A potential starting point for the elaboraÈion of the principle of
common concern may be: Threats to the global environment, such as those to
g1oba1 climate and biodiversity, affect the common interest of humankind and
therefore are subjects of its common concern.

39. Basic elements of the principle of common concern might include:

(a) Recognizing that Ehe environment constitutes a unity, the
conservation of which concerns all humankind and that transboundary and
domest,ic environmental- issues that are not or canr¡ot be effectively managed by
national or regional efforts can also give rise to common concern.

(b) Recognizing a common responsibility for and interesÈ of humankind
in the environment.

(c) Recognizing the need to strike a balance beLween common concern
and national sovereignty.

D GIobaI ParÈnerehip and International Cooperation

40. A potsentia] starting point for the el-aboration of this principle is the
Rio Ðeclaration's Principle 7: "States sha11 cooperate in a spirit of global
partnership to conserve, protect and restore the health and integrity of the
EarLh's ecosysLem. I' This principle should be read in conjunction vriLh other
principles in t.he Rio DeclaraÈj-on t,hat require i-nÈernational cooperation.
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4L. Basic elements of the principle of global parÈnership might to include:
.,, l;! - i:l i'

(a) Recognizing the ecological interdependence of StaÈes and Lhe need
for broad cooperation to address and resolve environmental issues.

(b) Affirming the obligation of every state to cooperate in good faith
atso with respect to environmentaL and developmental issues.

(c) Recognizing the different capacities and responsibilities of
different counLries, thereby reflecting a close relationship to common but
dif ferentiated responsibil-ities .

E. Common but Differentíated Responsibilitiee

42. principle 7 of the Rio Declaration provides a starting point for the
e1aboration of this principle: "In view of the different contributions to
global environmenLal degradat.ion, States have common buE differenLiated
responsibilities. The developed counbries acknowfedge the responsibility that
they bear in t.he internat,ional pursuit of sustainable development in view of
the pressures theír societies place on the global environment and of the
technologies and financial resources they command.rr

43. Basic efements of the principle of common but differentiated
responsibilities might incLude :

(a) Requiring thaL all States are individually and jointly responsible
for protecting the environment and promoEing sustainable development, buL

recognizíng that, because of different levels of development, countries may

have d.ifferenL capacities to respond to environmental problems.

(b)
correl-ate to

Recognizing that the differentiation of responsibitiLies should
the degree of contribution to the specific environmental harm.

(c) Recognizíng that differences in capabilities and in contributions
to environmenLal harm should be reflected inter al-ia ín: differential
timetabfes for implemenLation of, and compliance with, internätional
obligations; benefit sharing; internatíonal financial support; transfers of
environmentally sound technologies; and international support for capacity-
building

(d) Recognizing that among the common responsibilities is a

responsibility to provide collective and cooperative assistance to those
countries lacking national capacity for impl-ementation.

F. Equity within and Àmong Generations

44. A potential starting point for the efaboration of the principle may be:
States should meet the developmental and environmental- needs of present and
future generations in an equitable manner'
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45. Basic elements of equiÈy within and. among generations might include:

(a) Requiring that present gfenerat,ions use their resources to meet,
their own environment and development needs in a way that protects the
susta.inable development of future generations.

(b) committing to the long-t,erm protection of Ëhe environment

(c) Ensuring that the interests of future generations are adequately
taken into account in policies and decisions relevant to development.

(d) Avoiding and, if need be, redressing disproporti_onate
environmental harm from economic activities.

(e) Ensuring a non-discriminatory allocation of currenb environmental
benef it,s.

G Precaution

46. A potential sLart,ing point for eLaborating the precautionary principle
is: Where there are t,hreats of serious or irreversible harm, lack of fulI
scientific.certainLy about the cause and effects of environmental harm shal-l-
not be used as a reason for postponing measures to prevent environmental
degradation.

47 . Basic elements of the precautionary principle might íncl_ude:

(a) Affirmi-ng a preference for anticipating environmental harm and
taking measures to avoid it or to ehoose the least environmentally harmful
activity.

(b) Recognizing thaf. scientific certainty, to the extent it is
obtainable, with regard to envíronment and development issues may come too
late to take effective responses to environmental threat.s.

(c) Recognizing that where there is an identifíabte risk of serious or
irreversible environmentaL harm, including for exampl-e extinction of species,
widespread toxic potluLion or major threats to essentíal ecol-ogical processes,
it may be appropriate to place the burden of proof on the proposer of t,he
activity potentially harmful t.o the environment.

H I.nÈernal-ízation of CoeÈe

48. A potential starting point for elaboration of the principle might be:
states should take, in accordance with their capabilit,ies, the actions
necessary Lo ensure that users of naturaL resources bear the full- cosLs,
including the environmenLal costs, of their economic activit,ies.
Internalization of costs includes what has become known as the polluter pays
principle.
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49. Basic elements of the internalization of costs might incl-ude:

(a) Recognizing the need Lo ensure that prices for goods and services
refLect the full costs, including the environmental cosÈs, of production, as a
primary mechanism for integrating environmental protection and economic
activities to achieve sustainabl-e development.

(b) Recognizing that the principle may contribute to the removal of
barriers to trade by eliminating hidden subsidies and facÍlit,ating t.he
harmonization of environmental- standards.

(c) Recognizing that additional-
necessary to assist developing countries

capacity building and cooperation are

consistent wit.h their own environment and
that do not adversely affect t,raditionaL
resources.

in implementing the princíple
development priorities and in ways

or indigenous uses of natural-

(d) Applying implement,at.ion mechanisms, including inter a-l.ja user
fees, emissiorÌ taxes, elimination of subsidies, pollution standards, and
environment-friendly accounLing systems both at the national- Ìevel and within
the private sector

V. tiability and CompenEaÈion

50. In accordance with the general principles of international law, every
internationally wrongful act of a State entails its international
responsibility. This equally applies in the field of internatíonaL
environment,al Iaw. Such responsíbility would include, apart from cessation of
the wrongful- act and other obligat.ions, liability for damage caused including
pa)¡ment of appropriate compensation. Transboundary harm caused by an act or
activity which is otherwise not prohibited by int,ernational law may also
entail Iiability

51. Both the St.ockholm and Rio Declarations have caLl-ed for the further
development of international- law regarding liability and compensation for
environmental damage. Thís remains a major chalJ-enge for the development, of
international environmental law. The draft articles developed by the
lnternationa] Law Commission (ILC) so far: deal- with prevention,. concern
themselves primarily wíth activities bearing inherent risk of transboundary
harm; place obligation of due diligence and not obligation of result upon the
State; leave open the need to define operator, as opposed to State,, Iiabitity
for significant harm; and emphasize the need t,o provide fora for expeditious
setL]emenL of claims to ensure innocent victims are not, Ieft to bear the l-oss..
In addition co already established regimes, questions concerning liability ard
under negotiation in various other international fora

52. Tnternational inStruments that establ-ish procedures or otherwise
facilitate the settlemenL of international environmentaL damage claims through
the use of private international Law or national law are increasingly
important. In this regard, states should develop national law regarding
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J-iability and compensation and ensure equal rights and remedies to victims of
environmentaL harm, including transboundary harm.

53. In addressj-ng j-ssues relating to liability and compensation, the ouÈcome
of the Expert Group Meeting on Liability and Compensation for Environmental
Damage Arising from Military Activities, torganízed by UNEP in colfaboration
with the Foundation for International Environmental Law and Development
(FIELD) during L995-L996 has been Eaken into account.

VI. Príoríties for ÀcÈion

54. In light of the above considerations and the review of the Montevideo
Programme II the following may be considered as priority areas of action in
the further devel-opment of internationa] environmental law aiming at
susÈainable devel-opment, .

55. Implenentation of and Compliance wiÈh Intsernational EnvironmentaL
AgreemenÈe:

(a) Strengt,hening international institutional capacity to monitor
compliance through, in particular, increasing the capacity Lo collect and
verify data, eval-uate scientific and technical information, and, in light of
such data and information, make appropriate decisions.

(b) Identifying and applying new and innovaLive concepts, mechanisms
and procedures that could enhance ímplemenLation and complíanee, including,
inter a¡ia, financial mechanisms, technology transfer, economic incenLiväs,
and the role of the privaLe sector

(c) Enhancing technical assistance programmes for countries in need of
assistance, upon theír requesL, to strengthen their nationaf capacity to
implement and compJ-y with international environmenta] obligations.

(d) Exploring regional approaches that coutd enhance impfementation
and compliance.

(e) Developing: measures and procedures, such as the submission of
compliance plans by a Stale when expressing its consent Lo be bound by a
convention.

(f) Streamlining and consolidating reporÈing and monitoring
requiremenLs, taking into account considerat,ions of financial and technical
capacity.

(S) promoting dialogues thaL involve local communities in improving
implementation and monitoring compliance.

(h) Increasing the coordination and cooperation of convention
secretariats among themSelves and with ot,her inLernational- entities, including
the international financial institutions.
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(i) Encouraging participation of non-State actors in implementation
and compliance; promoting Lransparency regarding compliance; and enlísting the
media in promoting public au/areness about compliance-

(j ) Analyzing and further elaboratirrg "o*ptiance mechanisms in the
light of their successes and failures.

(k) fdentifying ways in which new information technologies could
potentialty improve the implementation of and compliance with international
environmental law.

56. Dispute Avoidance and SettlemenË

(a) Emphasizing that implementation of and compliance with
international environmentaL law are important for avoiding disputes '

(b) Continuing to develop and use non-adversarial, flexible and

transparent díspute avoidance procedures as the preferred meLhod of addressing
international environmenLaL problems.

(c) Achieving, when disputes can not be avoided, the peaceful
setL1ement of disputes as required under Article 33 of the Charter of the
UniLed Nations, including through negotiation, enguiry, mediation,
concil-iation, arbitration, judicial settlement in fora such as the
International Court of rTustice and the International Tribunal on the Law of
Lhe Sea, resorL to regional agencies or arrangements, or other peaceful means

of their own choice such as arbitration

(d)Consideringtheapplicationofnewconceptssuchasglobal
partnership and common but differentiated responsibilitíes to dispute
avoidance and settl-ement systems '

(e) Taking steps to ensure that states, in particul-ar developing
countries, have Lhe capacity to participate fu11y and effectively in a]1
dispute avoidance and settlement procedures.

(f) Increasing aecess of affected personç, regardless of Ehe StaÈe in
which they reside, to judicial- and administrative procedures involving
transboundary environmental disputes

57. r,iability and ComPeneation:

(a) Developing furLher international law regarding responsibility,
liabilily and compensaLion for significant environmental harm caused by
activities within their jurisdiction or control to areas beyond their
jurisdiction.

(b) Developing national law regarding liability and compensation and

providing equal rights and remedies to victims of environmental harm,

including ÈransboundarY harm.
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58 . Concept,s and principlee:

(a) Clarifying and further refining concepts and principles of
international environment,al law (see in particular Sestion IV above) which
coul-d be useful for the further development and implementation of
internatíonal environmental ]aw.

(b) Considering, in líght of the above, the import,ance of concepts andprinciples for the development of global and regional instruments in t,he field
of the environment and sustainable development.

59. OÈher Prioritiee for Àctíon:

(a) Analyzing t,he int,errelationship of international- environmental law
and other fields of law

(b) Increasing UNEP,s cooperation with the I¡Iorl_d Trad.e Organization so
as to enstlre that environmental concerns are fully and properly addressed. and
taken into account in the devel-opment, of Law and practice concerning trade,
investment and intellectual property.

(c) CreaÈing and strengthening mechanisms for making information
relating to internationa] environmental obligations availabl-e to non-state
actors so as to make their participation in processes relating to the
protection of the environmenL more effecÈive.

(d) Analyzing Lhe legal requirements and conseçFences of the ever-
growing integration of Ehe Secretariats of different environmental conventions
result.ing eventually in their amalgamation.

(e) Exploring the means Èo enhance cooperation at, the l-oca1 l-evel on
transboundary environmentaL matters .

60. Ner,v International Environnental Inet,runente

UNEP Governing Council decision L8/9, paragraph 5. cal-l-ed for a study of
the need for and feasibility of new international environmental insÈruments.
That study is att.ached to the Final- Report, of the lforkshop as Annex II.
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AI{NEX IT

Draft SÈudy on the Need for and FeasibiliÈy of
New fnternational Enviror¡mental- Ingtrr.uentg

Aiming at Suetaínable Development,
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(a) rntroduction
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be appropriate to deal with them
(1) ProtecEjlqll allocation and manaqement of shared fresh water

resources
(z) Climate chanqe
(3) Transboundarv air pollution
(4) Cooperation at the 1ocal ]eveL on transboundarv problems
(5) Marine pollution from l-and-ba d act,ivit.ies
(6) Prot,ection of soils
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(B) Requlation of hazardous substances and chemical-s
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concepts and principfe€ -Ln ffre field of International
Environmental Law

(d) Chalfenqes that,êËe.þe=Lnq o:r have recentl-v been addressed in various
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resources

(ii) Marine pollution from l-and-based activitíes
(iii) Int.ernational trade in hazardous substances
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EXECIITTVE SI'MMÀRY

The present study responds to the request in paragraph 5 of UNEP

Governing Council- Deeision 1"8/g of 26 YIay 1995 for the ExecuÈive Director tcí
prepare a study on Uhe need for and feasibility of new international
environmentaL instruments aiming au sustainable development.

The study identifies principal challenges in the field of environmental
protection and sustainable developmenE and attempts to ascertain the need for
and feasibility of new insLruments to address Èhose challenges. After notsing
Lhe efforts that are currently under$¡ay Lo address some of the challenges that
have been identified, the sLudy recommends that UNEP take action in the
following areas r

Prevention of marine pollution from land-based acÈivities;

Protection, allocation and management of shared fresh v¡ater
resources;

Regulation of hazârdous substances'and chemícals;

C1imaLe change;

Interaction of international environmental law wi-th other branches of
international Iaw,'

Enhancing public participation in environmental decision-making
processes and cooperation at the local 1evel on transboundary
problems;

Cooperation at the local level ì

Forest loss and management;

Further development of concepts and principles in the field of
internalional environmental law and sustainable development.

Some of the foregoing items are inctuded in the list in light of their
importance, even thougfh new instruments are not recommended at this s.tage

1

2

3

4

5

6

7

I

9
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1 Introduction

In the contexL of the mid-term review of the Programme for the
Development and Periodic Review of Environmental Law for the 1990s (Montevideo
Programme II), the Governing Council, aÈ its eighLeenth sessi'on adopted
decision L8/9 an 26 May 1995. In paragraph 5 of that decision, the Governing
Council-:

"&qgg!q the Executive Director, within avail-ab1e resources to prepare
a study on the need for and feasibility of new internaLional
environment,al insLruments aiming at sustainable development, addressing,
on a priority basis, the principal environmentaL challenges, including
as they rel-ate to the broader issues of sustainable development as seE
forth in Agenda 21, and, in fulfil-ling this.task, to draw upon relevant
work and activities of other United Nations agencies and international
organisations. "

The presenL study responds to this requesL of the Governing Councif. L/
fn so doing, it seeks to contribute to the fulfilment of the mandate of
Montevideo Programme II, in parLicular its programme area H, 'rConcepLs or
principles significanÈ for Lhe fut,ure of internat,ional environmenLal l-aw".Z/
The study identifies the principal environmental challenges that may require
interna¡ional action on a prioriEy basis, and examines the need for and
feasibility of new instruments (section 2) . On the basis of this analysis,
the study makes recommendations for fut.ure action (section 3).

2. The Need for and Feasibilitv of New fnstrumen9s

(a) Introductión

This sectíon examines the need for and feasibility of new international
environmentaf instruments in t.he fiel-d of sustainable development. Concerns
are sometimes expressed in relation to the number of international
environmental instruments that already exi-st and problems of implemenÈation
and. compliance with regard to those instruments. The present study recognizes
the existence of those concerns and attempts to take them into account through
specific criteria for deÈermining need and feasibility, identified below.

L/ The study d.raws, inter a7ia, upon: relevant decisions of the UNEP

Govefning Councill the 1-gg2 Rio Declaration on Environment and Development,
particulárly principLe 27; Agenda 2L, particularly Chapters 8, 38 and 39; Lhe
iiontevideo Þrogra**è, including the Review of Montevideo Programme of 1 August
LggL and the Montevideo Progràmme II of 2L May 1993; relevant UNEP reports;
relevanL decisions and reports of the UniLed Nations Commission on SusLainabl-e
Development; the discussions at the Expert Group lrlorkshops on Internationaa
Environmental Law Aiming at Sustainable bevelopmenL, convened by UNEP in 1995-
L996; global, reg'ionaf and sub-regional conveitions related to international
environmental law* and sustainable development; relevant soft law instruments,'
ãáailiã."l relevant work and activities of other united Nations agencies and
internationaf' organizations; and recent literature'

2/ In particular, t,his study responds to the "activitiesr' l-isted under that
proçlramme area.

/...
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After listing those criteria, this sectíon undertakes to identify t,he
principal environmental challenges and the t)4)es of instruments that may be
appropríate to deal !"ith them.

(b) criteria for Determininq the Need for and Feasibilitv of New
Instruments

There is a broad range of factors that bear upon the need for new
internat,ional- environmental instruments aimíng at sustainable development and
the feasibiTity of those instruments. The criLeria rel-at.ing to these two
issues may overlap somewhat, but in large measure they are separate. Even so,
the feasibility of new instruments is, to a eertain extent, a function of
their need. That is, the existence of a high degree of need for a new
instrument wit,h regard to a particular challenge would generally mean Lhat a
number of the import,ant criteria for feasibility would be meL. Conversely, a
Iow degree of need with regard to a particutar problem would generally mean
that, a new instrument for thaÈ problem woul-d not be highly feasible. This
interrelationship between the questions of need and feasibility, and. thus of
the criteria for determining them, should be borne in mind j-n considering the
foltowing lists.

(i) Criteria for determininq need

Crit,eria for determining t,he need for new international- environmenLal
instruments aiming at sustainable development include, buL are not limited to,
the foll-owing:

(1) whether t,here is a sound scientific basis for the
eLaborat,ion of lega1 principles ór rul-es concerning the
challenge in question;

(2) the urgency of the challençJe, including the nature and
seriousness of t,hreat,s to the natural environment, human
heal"th and developmenÈ;

(3) the extent to which the challenge requires tegal responses
of a binding nature;

(4) the appropriateness of dealing with the ch,al-l-enge on the
int,ernat.ional , as opposed to the nationaL level,.

(5) whether a particular new regime woul-d:

(a) promote integration of environment and development;

(b) be compatible with the existing system of
internatíona1 environmental instruments ;

(c) add value to the existing system by filling well
recognized gaps;
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(d) enhance t,he coherence of international environmental
Iaw aiming at, sustainabl-e development; and

(e) have a positive impact upon issues beyond those
direcLly related to the environment (e.g.,
international peace and security, human rights, publ-ic
part,icipation, indigenous peoples),.

(6) the need for achievíng greater cLarification and uniformity
Èhrough codificaLion or systematization of existing
principles,' and

(7) the extent Èo which the challenge is dealt with effectively
by existing instruments. This crj-terion incl-udes such
considerat,ions as ratífication records, the degree of
compliance wit.h the instrument, and its comprehensiveness
and level of detail.

(ii) Criteria for det.ermininq feasibilitv

Criteria for determining the feasjbiTity of new int,ernational
environinental instruments aiming at sustainable development include, but are
not limited to, the following:

(1) the extent to which there exists a social consensus3/ wiLh
regard to the challenge and the way in whích iL should be
addressed (if there is national legislation on point, this
may be refl-ected in the degree of acceptance of a given
regime or principle in that legislation, including how
widespread Èhat acceptance ísa/) ¡

(2) Lhe prevailing public policy of governments;

(3) whether there has been an express statement by t.he
international- community on the need for a new instrumenL or
further development of an existing regime,.5/

3-/ The idea of social consensus includes Lhe positions on Ehe question of
individual- members of the public, industry and non-governmental organizaEions.

4/ Examples of subjects that are increasingly being dealt with in national
legislation include environmental impact assessment and the removal of lead from
gasoline

Þ_/ For example the provisions in the Stockhol-m (Principle 22) and R.io
(Principle 13) Decl-arations calling for devel.oping the law of liabitity and
compensation for environmental damage; Lhose of Agenda 21 and the Montevideo II
on principles of international environmental law; those of Agenda 2L on binding
instrumenLs on prior informed consent (chapter rg) and on the legaI regime of
protection of the marine environment from the harmful effects of land-based
act,iviLies (chapter L7); that of the Basel- Convention on the ConLrol of
Transboundary Movements of Hazardous lfastes and their Disposal on a Liability
Protocol,- and that of the Convention on Biological Diversity on a Biosafety
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Protocol

6/ For example, the possibility of t,ransforming
Guídelines for the Exchange of Information on Chemicals in
int.o a convenLion on prj-or informed consent.

g/ For example, the Conference of the Parties
Framework Convention on Climate Change with regard to
Intergovernmenta] Panel on Forests.

(41 whether soft, law on the subject already exists and is
voluntarily applied, and the practice of its application
suggests that a corresponding binding instrumenÈ would be
advisable;6/

(s) the extent Èo which financial resources would be necessary
and available for Lhe implementation of the instrument,;

(6) whether an initial dialogue among Governments has already
taken place¡l/

(7) whether there is an exist,ing forum or legal framework for
consultations and negotiations,. 8/

(8) whet,her there is an existing understanding of the form a
particular instrument míght take, or of options for that
form;9 /

(e) whether the appropriate geographical- Ievel (global,
regional, sub-reçflonal) of legal regulatlon has been
ident i f ie d; LO /

(10) t,he availability of sufficient capacíty, including
infrastructure and appropriately trained personnel, to
address the chal-l-enge; and

(11) the extent to which already existing instruments are being
implemented, and whet,her the addition of ne\.r obligations may
be unduly burdensome on staÈes.

Z/ For example, such as has been the case as to some issues during UNCED,
CSD meetings, and UNEP Governing Council- sessions.

the amended London
International Trade

of Ehe United Nations
a possible Protocol or

9/ I.or example, a Protocol under Lhe United Nations Framework Convention on
Climate Change; a binding instrument on forests.

LO/ For example, the Global Programme of Action for the Protection of the
Marine Environment from Land-based ActiviÈies, to be supported by regíonal
agreements,. the Bonn Convention on Migratory Species of Î'fild Anímals to be
developed through agreements between range States.
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(c) Principal environmental- challenqes and tvpes of instruments that
mav be appropriate to deal- with them

This secLlon first attempts to identify the principal environmental
challenges facing the international community. ft Lhen considers the types of
new instrumenLs that may be appropriate to deal- vüith those challenges.

There are several- different categories of chaLlenges, or problems, as Lo
which Lhere may be a need for new instruments in the field of environmental
proÈection and sustainable development. Two will- be focused upon here. The
first category includes sectoral issues, that is to say, specific
environmental problems such as air or \n/ater pollution, The second category
has to do noL with probl-ems of the natural environment per se, but with the
ways in which states address those problems. IL includes Lhe overarching
principles and cooperative procedures applicable bo environmental- problems
generally. In the light of these categories, this section takes into
consideration not only challenges concerning specific sectors of t,he
environmenL, but also those of a more general nature and t,hose that may
require new instruments containing principLes and procedures applicable to
environmenÈa1 problems generally. While challenges are considered separately,
it shoufd be borne in mind that they are in fact interrel-ated to a large
extent

Initially, principaf environmenLal challenges are identified without
regard to whether they are current,ly being addressed in relevant fora. The
rationale for this approach 1s the following: The fact that a parLicular
challenge is being so addressed does not mean that the forum will succeed in
producing an insLrumenL, that any instrument produced will address Lhe
challenge adequat.ely, or that the form of instrument that is adopted is the
optimal one. Ongoing work on a given chalJ-enge wil] be taken into account in
section 3 of the present study, in which specific action is recommended.

In order to keep the study within a practical
employed in identifying principal challenges in Lhe
is the next phase of the Montevideo Programme II.

scope, the time frame
fiel-d of the environment

The criteria employed for identifyi-ng principal challenges in the field
of environmental protection and sustainable development include the fol-Iowing:
how wel-I identified the problem or challenge is; the degree of scientific
consensus concerning the challenge,' the avaiÌabiliLy of sol-utions; whether the
phenomenon in question is of an irreversible nature, and the time frame
available. wiLhin which Lhe chaflenge may be effectively addressed,' Lhe impact
of the challenge upon vulnerabl-e populations; the impact of Lhe chaÌlenge on
security concerns; and whether a challenge or problem in fact exists in a
given area, rather than whether or not that area is already the subject of
some form of international instrument (for example, in some instances existingi
regimes may need to be sLrengthened, whil-e in other areas no regime may
presently exist).

Turning to the types of instruments that may be appropriate, the
expression rrnewrr instruments incfudes, for the purpose of this section, not
only those that deal v/ith a part,icular chal-lenge for the first time, but also
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those that improve upon regj-mes that are existing but inadequaÈe, or that
codify existing principles or rules, as well as those that address ne$¡ issues

The t¡>e of instrument that may be appropriate for a given problem will
depend upon a number of factors, including the geographical seope of the
problem, the presence or absence of existing insÈruments, the feasibility of
addressing Lhe problem on Èhe global, regional, sub-regional or national
Ievel, and any.other factors that may be relevant in the particular case.

The kinds of instrumenLs that are available fall essential-ly into t\^ro
categories: those characterized by the level at which they are adopted, i.e.,
the global, regional, sub-regional- or national level; and those characterized
by whet.her they are of a binding nature or not, è.g.,treaties (binding rrhard'r
law) versus guidelines (non-binding ìrse¡¡rr law).1-l-/ Thus each individuat
challenge or problem may be addressed in instruments on the global,
regional/sub-regional- or national leve1, and instruments on each level may be
eiLher of a hard-law or a soft-Law nat,ure.

As already índicated, the appropriateness of each kind of instrument to
deal with a particular problem must be assessed according to all relevant
factors. In some cases a combination of these kinds of inst,rument,s may be
appropriate, such as a global framework of principles which is implemented
through binding agreements on regionaf and possibly other l-evels. Even within
a particular type of instrument there are different possibilities. For
example, a global convention may contain a framework of principles,t2./ a
more deLailed regulatory regime,I3_/ or may ever¡ contain provisions of both

Ll/ It is recognized that an instrument adopted in soft-law form, such as
a Unit.ed Nations Genera1 Assembly declaraEion, may in fact constitute a
codification, or resLaLement, of existing principles of general international
law. The emphasis in this study is upon the form of the instrument rather than
whether a particuLar soft-1aw instrument may have some binding legal effect.

12/ For example, the Vienna Convention on the Protection of the Ozone Layer
of 22 March 1985.

L3/ For example, the International Convention on Civil Líability for Oil
PolluLion Damage of 29 November t969.
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orkinds.la/ Sj-mi1arly, Eoft l-aw inst,ruments may be of a more!!/
1ess15/ deÈailed nature.

FurLhermore, there is a range of possibLe mechanisms for implementing
the inst,ruments in question. These include the establishment of lists of
substances or activities to be regulated that may be easily and quickly
updated,. decisions of committees or other bodies; the use of annexes,
protocols'of provisional application, and similar techniques; action plans;
financial mechanisms,' mechanisms facilit,ating the transfer of technology; and
mechanisms contributing to capacity-building.

BeLow are Listed what are considered, on the basis of the criteria
identified above, to be the principal challenges in the field of environmental
protection and sustainable development on the internat,ional 1evel, together
with the type of instrument that may be appropriate to deal with each
challenge. A brief ekplanation of the reasons for including each item is
offered. Other challenges that are significant but are not considered to rise
to,the level of importance of the principal challenges are listed in Annex B.
T)4)es of instruments are identified without regard to any ongoing work with
regard Èo a particul-ar chall-enge, in order Lo provide a yardstick against
which to measure whether that work is appropriate to deal hriuh uhe challenge,
according to the criteria bet or¡t above. The items are not lísLed in order of
priority.

(1) Protection, allocabion and manaqement of shared fresh water
resources

The UniLed Nations has long recognized the importance of the
conservaLion and harmonious util-izaLion of internationally shared freshwater
resources. Among the many meetings under held United Nations auspices at
whj-ch this subject has been addressed are the United Nations Water Conference
(Mar del Plata, L4-25 March a977), Lhe United Nations InLerregional- Meeting on
River and Lake Basin Development with Emphasis on the Africa Region (Addis
Ababa, 1O-l-5 October 1988), and the Iriternational- Conference on Vüater and the
Environment (Dublin, 26-3L ,January 19921. Fresh water is the subject of an
ent,ire chapter of Agenda 21-: Chapter 18, Prot,ection of the guality and supply
of freshwater resources: appl-ication of integrated approaches to the
development, management and use of water resources. Programme area N of the

14/ For example, the United Nations Convention on the Law of the Sea of 10
December t982. This is also true of a number of environmental agreements that
contain provisions of a general nature in the agreement itseff and detailed
provisions in annexe's.

L5/ For example, the "Friendly Relat,ions Declaration, " Declaration on
Principles of International Law Concerning Friendly Relat.ions and Co-operation
Among States in Accordance with Ëhe Charter of the United NaÈions, United Nations
General Assembly resol-utior- 2625 (XXV) of 24 October 1'970.

16/ For example, Lhe "Outer Space Dec1araLion, " Decl-aration of Legal
Principles Governing the Activities of States in the ExploraÈion and Uses of
ouLer space, United Nations General Assembly resolution L962 (xVIIl) of 13
December 1963.
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Montevideo Programme II is cnt,itled rrEnvironmental protection and integrated
managrement, development and use of inland water resources.'r One of the
strategies conÈained in that programme area is to:

u (a) Encourage the development of cooperative mechanisms between
Statés including, as appropriate, international legal instruments for
the protection and integrat,ed manag'ement, development and use of
transboundary water resources with a view to the prevention, reduction,
conÈrol and reversal- of their degradation and for the prevention and
peaceful resolution of disputes bet,ween States't..

fn 1970 the United Nations General Assembly recommended that the
International Law Commission (ILC, or Commission) ttLake up t,he study of the
law of the non-navigational uses of international- \^ratercourses with a vi-ew to
its progressive devglopment and codificatíon.tt!!/ The Commission later
began work on the project, which was completed in L994. fn October 1"996 the
General Assembly will convene a Working Group of the $Ihole Eo elaborate a
framework convention on the basis of the draft articles adopted by Èhe ILC.
The growing scarcity of fresh water per capita is well known, as is the
potential for international conflict over shared freshwater resources.

A global, framework convention with specific agreemenLs for regions or
shared drainage basins is recommended for the seeond challenge because of the
dual needs in this field: first, to establish an agreed set of general
principles and rules coverning a1f inÈernational h¡atercourses,' and second, Lo
apply and adjust those principles and rules to þhe unigue conditions of each
international watercourse and the needs of Èhe states concerned. The reasons
for the second need would not appear to require further elaboration. l{ith
regard to the first need, there are seï'eral reasons why an agreed sét ot
general principles and ru1es shoul"d be established, includíng: to províde a
model for states sharing internationaL fresh water resources, indicating the
factors that should be taken into consideraÈion in their relations concerning
those resources; Lo establish a basic set of norms, negoLiated on the globa1
level, f.or the guidance of states in the absence of a specitic applicabfe
agreement,. and to anticipate and pror¡ide a legal framework for dealing with
the growing problems that are l-ikely to arise between states with regard Èo
international watercourses,

(2) Cfimate chanqe

Climate, Change is addressed in Chapter 9 of Agenda 21, proteetion of the
Atmosphere. The Berlin Mandate, adopted at the First Session of the
Conference of Parties to the United Nations Framework Convention on Climate
Change in Berlin, March 1995, cafls for Lhe elaboration of a protocol to the
Convention. The protocol- woul-d strengthen international efforts to deaf with
this all-important problem by establishing specific reduction targets and
providing for financial assistance and transfer of technology to developing
countries.

L7 / United Nations ceneral Assembly resolution 2669 (XXv) of I December
L970, paragraph 1.
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The problem of climaÈe change is of such magnitude that UNEP shoul-d
continue monitor efforts Lo deal with it and help to ensure that the process
conÈinues forward in an expeditious and scientifically sound manner.

(3) Transboundarv air Pollution

ChapLer 9 of Agenda 2I is devoted to Protection of the Atmosphere. The
fourth programme area addressed in that chapLer is Transboundary atmospheric
pollution. In that, connection, ChapÈer 9 staLes that Ehe programmes
esÈabfished under the L979 Geneva Convention on Long-Range Transboundary Air
pollution, and its protocols, "need to be continued and enhanced, and their
experience needs Lo be shared v¡ith other regions of the world. I' Programme
area ,J of ¡he Montevideo Programme II is entitled "Transboundary air pollution
controlrr. One of the strategies under thaÈ programme area is to:

" (a) Consider the possíbte development of international lega1
instruments and mechanisms at appropriate levels for the prevention,
control and reduction to acceptable levels of emissions causing
transboundary air pollution and their effects".

The 1979 Convention covers the ECE region. There is a need in some, but not
all oÈher regions for agreemenLs on the subjecE.

Regional- agreements woul-d be most appropriate with regard to this
challenge. A globaL instrument would noU seem necessary in view of the fact
t,hat a model already exists in the form of Èhe 1-979 ECE Convention. As

mentioned above, Agenda 21 calls for the sharing of Lhe experience with the
L979 ceneva Convention, and. the Montevideo Programme II also identifies this
as an important need.

(4) Cooperation at the local Ieve1 on transboundarv problems

Transboundary probLems such as air and waLer pollution, waste waLer
treatment, and the provision of safe drinking water are often best dealt with
at the local- level, beLween the concerned authorities on either side of the
boundary. This approach is not only the mosL direct and ofÈen the most
efficient, but it also helps to prevent essentially local or regíonal
chatlenges from escalating int.o dispules between states on the international-
level-. While no instrument is recommended with respect to this challenge, it
is believed that UNEP coul-d perform an important funcÈion in assisLing states
in the development of cooperaLive relationships between and among regional and

Iocal authoríties of neighbouring countries, and, where appropriate, in the
concfusion of regional agreements on the subjecE'

(5) Marine pollution from land-based activities

It ís noted in Chapter t7 of Agenda 21 LhaL tt []l and-based sources
contribute 70 per cenÈ of marine pollut.ion Many of the polluÈing
substances originating from.l-and-based sources are of particular concern to
the maríne environment since they exhibit at the same Lime toxicity,
persístence and bioaccumulêtion in the food chain. There is currently no

gtobal scheme to address marine polluLion from land-based sources -rr That
chapter recommends Lhat staLes " [c] onsider updaÈing, strengthening and
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extending b.he Montreal Guidelines [for the Protect,j-on of the Marine
Environment from Land-Based sourcesl, as appropriate", and that they
"[i]nitiate and promote the deveLopment of new regiona] agreements, where
appropriate".

On November 3, 1995, a GlobaL Programme of Action for the Protection of
the Marine Environment from Land-based Activities was adopted by an
Intergovernmental Conference that met for Èhat purpose'under UNEP auspices in
V'Tashington, D.c. The Conference also adopted the Ialashington Decl-aration on
Protecbion of the Marine Environment from Land-Based Activities. programme
area O of the Montevideo Programme II is entit,led "Marine poltution from l-and-
based sourcesrt" The strategy under that programme area is, in parÈ, to:
"cooperaLe in the development of regional Lreaties, proEocols or other
instruments regarding the degradation of the marine environment from land-
based activities, where necessary . . rr Finatly, ArÈicLe 2o7 of the 1982
United Nations Convent.ion on the Law of the Sea is entitl-ed "Poll-utsion from
Land-based sourceslr. Paragraph 4 of that article provi-des in part:

"States, acting especially t,hrough competenE inlernaÈional
organizations or diplomatic conference [s] , shall endeavour to estabtish
global and regional ruLes, standards and recommended practices and
procedures to prevent, reduce and cont,rol pollution of the marine
environment from Land-based sources rr

This provision of t.he 1982 Convention, which now has some l-05 parties,
constitutes an especially significant recognit.ion of the need for concerted
act,ion with regard to this pressing issue.

A global action plan with binding regional agreements ís recommended for
this challenge because there is a need for both gtobal goals and guideLj-nes
and binding regional agreements that tailor the global standards to suit
specific regions.l-8/ This is al-so the approach called for by Agenda 2L,
and is supported by Article 207 of the 1982 United Nations Convention on the
Law of the Sea. A number of protocols have already been concluded under the
Regional Seas Programmes.!!/ A global soft-law inst,rument is perhaps
preferable to a binding convention for several reasons, including the greater
feasibility of achieving the former, the difficulty of achieving agreement on
binding global principles that apply to all regional seas, and Lhe inherenL
advantages of an action plan, including its fLexibility, its use as a goal-

18/ The fact that a Global Programme of Action has been adopted in this
field is recognized in section 3 (c) (iii) beLow.

19/ These include: the Protocol for the Protection of the Medit,erranean Sea
Against. Pollution from Land-based Sources (Athens, 1-980); the Protoqol for the
Protection of the Marine Environment Against Pollution from Land-based Sources
(Kuwait, l-990); the Protocol for the Protection of the South-east Pacific Agaínst
Pollution from Land-based Sources (Quito, 1983),. and the Protocol on ProtecÈion
of the Black Sea Marj-ne Environment Against Po}l-ution from Land-based Sources
(Bucharest, L992). A draft protocol on the protection of the marine environment
from land-based activities is currently being developed under the Wider Caribbean
Action PLan.
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setting device, and the likelihood that it could command wider acceptance than
a binding instrument.

(6) Protection of soils

The importance of protecting soils against degradation is reflected in
action that has been Laken to that end by a number of international-
organizations. In L972 Lhe Council of Europe recognized the importance of the
problem by adopting Lhe r;uropean Soil Charter. This was fol-l-owed by a seb of
principles entiLted the Worl-d Soil Charter, adopted in L981 by FAO. Agenda 21

deals with soil-s in ChapEer 12 entitfed "Managing fragile ecosystems:
Combating desertification and droughÈ". Programme area B of that chapter is
entitled "Combating land degradation through, inter alia, intensified soil
conservation, afforestation and reforestation activiÈies". ft notes thaL
desertification affects nearly one quarter of Èhe global land area. Other
forms of soil- degradation, such as waterlogging and salinization, affect
additionaf areas of land. Programme area K of the MonÈevideo Programme II is
enLitfed 'rConservation, management and sust.ainable development of soil-s and
forests". one of the activities under this programme area is Lo:

', (a) Promote effective implementation of the Plan of Acuion for the
realizalion of the goals and objectives of the !{orld Sail Charter,
including the preparation of guidelines for domestic legislation and
rel-ated institutional mechanisms" .

These instruments demonstrate clearly a broad recognition of the problem and
of the need to increase efforts to deal effectively wiLh it.

Global guidelines or a global decl-arat.ion is recommended for thís
challenge because óf the increasíng importanee of the problem on the global
level-. A binding instrumenL has not been recommended because, despite the
importance of the problem, it may not be sufficiently understood on the
polítical and social levels, either internationally or naLionally, Èo merit
such an approach. The recommendation would help to i-mplement Programme area K

of the Montevideo Programme II, mentioned above.

(7) Forest l-oss and manaqement

Chapter 11 of Agenda 2l is entitled "Combating Deforestation". It
recognizes that: "There are major weaknesses in the polícies, mèthods and
mechanisms adopted to support and develop Lhe multiple ecological, economic,
sociaf and cultural roles of trees, forests and forest lands."20-/ There is
wi<lespread agreement on the need to strengt,hen efforts Lo deal- with forest
loss around the world. The Non-Legally Binding Authoritative Statement of
principles for a Gl-obal Consensus on the ManagemenU, Conservation and
sustainabl-e DevelopmenL of All Types of Forests2l-/ (sLatement of Forest
principles) adopLed at the Earth Summit were a firsÈ step, but must be

20 / Agenda 21, paragraph l-1- . 1-

2a/ A/coNF .rsL/26/F.ev.1- (vol.I) , Annex Irr.
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followed by agreements on Lhe regional leveL on the prot,ection and management
of forests

(8) Requlation of hazardous substances and chemicals

rnternational efforts to deal with the effects of hazardous substances
and chemicals on human health and the environment have been stepped up as
understanding of these effects has increased. rn general, the growing
chemical load on the environment is of concern. With regard to persistent
organic poì-lutants (POPs) , fer example, work is underway, or has recently been
concluded, by the Inter*Organization Programme for the Sound Management of
Chemicals (IOMC), the International Programme on Chemical Safety (IPCS) and
the Intergovernmental Forum on Chemical Safety (IFCS). The IFCS Ad Hoc
Working Group on POPs adopted its final report, at. its meeting in Manila,
Philippines in,fune, L996,22/ sLaLíng, inter a7ia, that international
action, including a global, legaIIy binding insÈrument, is required to reduce
the risk to human healbh and the environment from releases of the tweLve
specified pops. The Base} Convention on the Control of Transboundary
Movement.s of Hazardous Wastes and Their Disposal applies only to hazardous
wasÈes. EfforLs are currently underway to puL int.o bindi-ng form the amended
London Guidelines on prior informed consent (PIC) wiÈh regard to chemicals in
international trade. Provisions on export of domestically prohibited products
could be incl-uded. There is a serious regulatory gap in this area with regard
,to radioactive wastes. Finally, there is emerglng recogniLion of t,he threat
to human and animal reproduct,ion from endocrine disruptors.23/

There appears to be a widespread recogniÈion of a gIobaI, }egaIIy
binding instrument on POPs. Regional instrumenÈs on this subject could also
be appropriaLe in some cases. A global, legally binding agreement on prior
informed consent (PIC) is also needed in this area.

(e) Interaction of InLernaLional Environmental Law wíth other
þ:anq[çå.o _f Inlernational Law

One of the bases for action under Chapter 39 of Agenda 2L is

" (b) The need to clarify and strengthen the rel-ationship between
existing international instruments or agreements in the field of
environment and relevant social and economic agreements or instruments,
taking into account the special needs of developing countriesrr.rl

These efforts should address such matters as the compatibility and
complementarity between mul-tilateral environmental- agreements24/ and World

22/ rFcs/vrc.PoPs/Report.r-

23/ See generalty Theo Colborn, Dianne Dumanoski &,fohn P. Myers, Our SÈolen
Future (1-996).

24/ fncluding the ConvenLion on International- Trade in Endangered Species
of I¡lild Fauna and Flora, the Montreal- Protocol and t,he Basel Convention.
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Trade Organization (wTO) Iaw,' the resolutíon of disputes at the interface of
trade and environment,' ensuring that patents and other intell-ectual property
rights, regulaLed by the TRIPS agreement under the VITO, are supportive of both
the objectives of the Convention on Biological oiversity, as called for by
articl-e 1.6 (5) of that convention, and technology transfer; and the
relationship of international- environmental- law with internatÍona1
humanitarian and human rights law (e.9., ProLocol f of L9'77 Additional to the
Geneva Conventions of 12 August L949, arts. 35 and 55,'also arts. 54 and 56 of
t.hat Protocol), âs.welI as with the rules of international law governing mass
movements of populations due to armed confl-icL. There is also a need for
increased coordination of the efforLs of different international- bodies to
deal wiEh the interaction between international environmental- 'Iaw and other
branches of ínLernational law.

It is recommended with regard to this challenge that UNEP focus in
particular on the refationship between multifateral environmental agreemenÈs
and WTO law. The fact that work is being done on Lhis subject in the contexL
of the !'fTO does noL necessarily mean thaL there is no need for additional, or
separaÈe actíon. The work of the VüTO in this area is being done from a trade
perspective, as is appropriaLe for that organization. The problem shoul-d also
be addressed from a perspectíve of environmenLal protection and susLainable
development. UNEP is in fact already in the process of examining the trade
impacts of multilateral environmental agreements. There is no reason to
believe Lhat the two efforts could not be complementary and mutually
supportive, especially since Lhe work in the context of the WTO has not yet
come to fruition.25/

(10) Public partÍcipation in environmental decision-makinq
processes

principle 10 of the Rio Ðeclaratior¡ states that: rrEnvironmental issues
are best handfed with Èhe partícipation of all concerned citizerLs, at the
relevant Ievel. I' There is a cLear need Lo improve the access of individuals
aL the national- level- to information concerning the environment hetd by public
authorities, and Lo enhance the opportunity of indíviduals to participate in
environmental decision-makinçÍ processes.

The elaboration of internationally applicable prínciples relating to
public participation in environmental decision-making processes is recommended
for this challenge. Such an instrument could develop Ehe principles contained
in prínciple 10 of the Rio Declaration. It coul-d benefit from the experience
of the OECD and ECE, and could provide a model for the negotiation of similar
agreements in ot,her regions.

25/ At Lhe second session of Èhe Commission on Sustainable Development, it
*as -noted. thaÈ close cooi?eraLion between GATT/WTO and UNEP was important, "irl
particular, when considering the relationshíp between the provisions and dispute
ãettlement mechanisms of the multilateral trading system and those of
multilateral- environment agreements, including with respect Èo the quesLion of
compliance with trade provisions in multilateral environmental agreements
negótiated under the auspices of Lhe United Nations". These comments were
reiterated at Èhe Commission on Sustainable Development aÈ its fourth session.

/...
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(11) Coordination of institutional mechanisms in the field of the
environment and sustainable development

The proliferat,ion of secretariaEs in the field of the environment and
sust,ainable development is a well-known phenomenon. Many nevr conventions are
managed by their owrr secretariats, creating the possibility of overlapping
competencies and duplication of effort. Calls have consequently been made
for, inEer a7ia, the coordínation of the work of these bodies, in order to
enhance the effect,iveness of the efforts of stales in the field of the
environment and sustainable development.

These appeals shoul-d be supported" While the approach of consolidatíng
secretariats may prove to be too poliEically controversiaL to be feasible,
improved coordination of their activities wouLd produce cl-ear benefits and
should not arouse significant controversy.

(L2) Achievement of a common understandinq and interpretation of
concepts and principles in the field of international-
environmental law

Chapter 39 of agenda 2L is entitled International Iegal instrumenÈs and
mechanisms. The firsÈ basis for action in Chapter 39 is:

" (a) The further development, of ínternational law on sustainable
development, giving specíal attenÈion Eo the delicate balance between
environmental and developmental concernsrl

Programme area A of that chapter states that the "prioriÈies for future law
making on sustainable development may include an examination of Ëhe
feasibility of elaboraÈing general rights and oblígations of States, as
appropriate, in the field of sustainabl-e development, as provided by General
Assembly resoluÈion 44/228.r One of the programme areas contained in the
Montevideo Programme TI is progranune area H errLit.Led I'Concepl-s or principles
significant for the future of international environmental law". The objecLive
of that programme area is to " [f]urt,her develop, as appropriate, international-
environmental la\¡t. "

Much progress has been achíeved in Lhe development and el-aboration of
concepLs and principles on environment and sustainable developmenÈ iir recent
major conventions,26_/ as well as in soft-law instruments, notably the
Stockholm (1972) and Rio (L992) Declarations.zl/ !{hile some of the
principles contained in those instrumenLs are undoubtedly of a 1egaI1y binding

26/ see, for example, the principles set forth
Framework Convention on ClimaLe Change, Artsicle 3;
Biological- Di-versity, Article 3.

in the united Nations
and the Convention on

27 / See also the Draft International Covenant on Environmer¡t and Ðevelopment
prepared by the IUCN Cor¡nnission on Environmental Law in cooperation with the
International- Council of Environmental Law, IUCN EnvironmentaT Policy and Law
Paper No. 3L (wor1d Conservation Union, 1995).

/...
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nature,2Sl E}:e status of others is uncertaín. A common understanding and
interpretation of concepts and principles in the field of the environment and
sustainable devel-opment would promote environmental prot,ection and sustainable
development, and woul-d assist states in their negotiation of new instrumenLs.
I! is therefore recommended that work on the identification and further
development of general concepts and principles in the field of environmental
protection and sustainable devel-opmenÈ be eontinued, whether in meetings
dedicated to this end or in the context of work on sectoral issues or on
problems in the field. GovernmenLs shoul-d be assisted in the achievement of a
common undersLanding and int,erpretation of concepts and principles in this
fie1d.

(d) Chall-enqes that are beinq or have recentfv been addressed in
various internaÈional fora

The fotfowing chalJ-enges identified above are currently being, or have
recently been addressed in the international fora indicat,ed.

(i) Protection, allocation and manaqement of shared fresh water
æ.

In L994, the uniLed Nations Internat,j-onaf Law Commission (fLc) adopted
on second reading a seL of articles on Lhe Law of the Non-NavigaÈional Uses of
Internationaf l,Iatercourses. On Lhe recommendation of the ILC, the United
NaÈions Generaf Assembly, in Resolution 49/52, decided to rrconvene a VÍorking
Group of the !{hole to elaborate a framework convention on t,he law of the
non-navígational uses of ínternational watercourses on the basis of the draft
articles adopted by the Internat,ionaf Law Commissiorl."æ-/ This meeting
wiLl be held for three weeks in October, L996. !{ork is a}so being done to
develop regional agreemenLs, including, for example, the sub-regional projecL
on Lake Victoria under the UNEP/UNDP ,foint, Project on Environmental- Law in
Africa.

(ii) Marine pollution from land-based acbivities

The Global Programme of Action for the ProtecÈion of the Marine
Environment from Land-based Activities was adopted on November 3, L995, at the
High-level Segment of the Intergovernment,al- Conference to Adopt a GLobal
Programme of Action for Lhe Protection of the Marine EnvironmenL from Land-
based Activities. 30/ Also adopted at that meeting was the Washington

28/ This is in parEicular true of the principle thaÈ states shall- not cause
significant transboundary environmenÈal harm, contained in Principle 21 of the
SLockhotm Declaration and Principle 2 of the Rio Declaration. The legal sLatus
of Lhis principle has been confirmed mosL recently by the Advisory Opinion of the
Internatíonal Court of .fusÈice on the Lega,lity of the Threat or Use of Nuelear
Weapons of I ,Ju1y 1996 (paragraph 2g') . '

29/ United Natíons General-
operative paragraph 3.

Assembly resoluLion 49/52 of 9 December L994,

30/ Document UNEP (ocA) /LBA/rG.2/7, 5 December L995
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Declaration on Protection of the Marine Environment from Land-Based
Activities.3L/ fn addition, there are ongoing efforts to develop an
instrument on persistent organic pollutants (POPs).32/

(iii) InternaÈional trade in hazardous subsEances

NegoÈiations are currently underway on the subject of prior informed
consent (PIc) in the field of chemicals. The negotiations are aimed at.
arriving at a binding instrument on the basis of the amended London
Guidelines.

( iv) Compatibility of multílateral environmental aqreements with
VüTO law

The subject of Èhe relationship between the provisions of the
multifateral trading system and trade. measures for environmental purposes,
including those pursuant to multilateral environmental agreements, has been
under consideration for a number of years within the context of the GÀTT and
the wTo. Currently, the WTO's Committee ot1 Trade and EnvironmenÈ (CTE) is
seized of the matEer. The CTE wíll prepare a reporÈ to the firsÈ biennial
meetíng of the üITO Ministerial Conference scheduled to be held in Singapore in
December L996. Detailed proposals have been submitEed to the CTE by .fapan,
New Zealand and the European Community. There is no comparable work being
done by intergovernmental bodies whose mandate is chíefly in the fiel-d of
environmental protection and sustainable develoþment.

(v) Public paiticípation in environmental decisíon-makincr
processes

Work on a drafÈ convention on prrblic particípation in environmenÈal
decision-making is currently in progress within the U.N. Economic Commissíon
for Europe (ECE). This would be, by íts nature, a regional instrumenÈ. It
could, however, provid.e a valuable model for efforLs to respond to Principle
10 of the Rio Declarat,ion on a more general level

g/ Documents UNEP (OCA)1LBA/Í9.2/6, 5 December 1995, pages 16-1-9.

i2/ This includes the work of the Inter-Organization Programme for tshe Sound
Uanaflement of Chemicals (IOMC), which includes UNEP, ILO, FAO, WHO, UNIDO, and
OECD; the preparation of the InternaÈional Programme on Chemi'cal Safety (IPCS)
report ott Ëwein" short-IisEed POPs; and the Intergove.rnmenLal Forum on Chemical
Salety (IFCS) Intersessional Group Meeting including íts Expert Meeting on POPs,
held in Manila, Philippines, L7-23 ilune,l-996 on international action.

/...
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3. Recommended Action

In lighL of Lhe foregoing analysis, and taking inÈo account work that, is
currently underway in the relevant international- fora, it is recommended that
competent international bodies, such as UNEP, take action in Èhe following
areas.ll/ Certain of these areas are incl-uded because of theír importance,
even though a new instrument is noL recommended at this time, because tshe need
for and feasibility of related new instruments should be further explored.

(a) Marine pollution f rom land-based activities: lrlhere appropriate,
el-aborate and concl-ude regional protocols to implement the GlobaL
Programme of Action of 5 December 1995.34/

(b) Protection, allocaLion and manaqement of shared fresh water
resources: El-aborate and conclude agreements or protocols
concerning specific regions or international drainage
basins.35/

(c) Requlation of hazardous substances and chemicafs: Elaborate and
conclude a global legaI}y binding instrument on persistent organic
pollutants (POPs), as recommended by the Intergovernmental Forum
on Chemical SafeLy (IFCS), and on prior informed consent (PIC) .

(d) Climate chanqe: Monilor efforts, in par!icular Lhose being made

Lhrough the appropriate legal instruments, to address climate
change and help to ensure that Lhe process continues forward in an

expeditious and scientifically sound manner.

33/ These recommendations are not listed in any order of priority.

34/ See Lhe Gtobal Programme of Action for the ProLection of the Marine
UnviiånmerrC f ro* Land-based- Act.ivities, document UNEP (OCA) /LBA /te .Z/t , 5

December L99S; and the Washington DeclaraLion on Protection of the Marine
Environment from Land-Based Acti--viLies, adopted or¡ l November 1995 aL the High-
Ievel SegmenÈ of Lhe Intergovernmental Conference to Adopt a Global Programme of
Action for the proEectior, ãt tfte Marine Environment from Land-based AcLivities;
document UNEP (ocA) /LBA/Í.G.2/6, 5 December L995, Annex II, pageq L6-L9 ' - 

Thç
Global- programme of Action contemplates, intet aJia, the development of afi
instrument covering persistent organic pollutants (pOps)

35/ In elaborating Lhese agreements or protocols, states may wish to take
intoi'onsideration, inier a1ia,=the fr"*ework agreement to be negoLiaÈe¿ bY 3
wãrtf"õ Cr-"rp "f the Ì'Ihole of the Sixt,h commiÈtee of the united Nations General
À"""*¡ÍV, belinning 7 October t9g6, on the basis, of the draft articles on Lhe Iaw
of the non-naviga-tionaf uses 'of international watercourses prepared by the
International Law Commission.

/...
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(e)

(f)

(s)

(h)

(i)

Interaction of International- Environmental Law wít.h other branches
of International Law: Strengthen cooperation between concerned
bodies to ensure that environmental- considerations, as well as
agreements in the fiel-d of the en'trironment and sustaínable
development, are taken fu1ly inbo account in the d.evelopment and
application of other branches of law, in particular !rITO 1aw and
regional agreements on trade and invéstment,.

Enhancinq pubLic partícipation in environmenÈa1 decision-makinq
processes: Undertake efforts to elaborate internationally
applicable principles relating to pubtic participation in
environmental decision-making processes and to promote the
incorporation of these prínciples into national 1aws, as
appropriaLe.

Enhancinq cooperation at the local level on transboundarv
problems: Promote the developmen! of cooperative relationships
between and among regional and local authorities of neighbouring
countries, and, where appropriaLe, t,he conclusio¡r of regional
agreements on the subject.

ForesL loss and manaqement: Promote the elaboration and conclusion
of regional agreements on the protection and management of \

forests, in the light of the Statement. of Forest Principles.

Further development of concepÈs and principles in the field of
Internat,ional Environmental- Law and Sustainable Development:
Continue work on the clarification and furÈher development of
concepts and principles ín the fíeld of environmenÈal protection
aiming aL sustainable development, whether in meetings dedicated
to this end or in the context of work on general problems or
sectoral issues in t,he field of the environment and sustai-nabIe
development. The achievement of a common understanding and
interpreEaLion of concepts and principles in this field should be
promoted. Further consideration should be given to the importance
of these concepts and prínciples for the elaboration of global and
regional instrumenLs in the fie1d.
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AIi¡NEX A

Backqround

In 1-982 the Governing Council of the United Nations Environment
Programme (UNEP) adopted the Montevideo Programme for the Development and
Periodic Review of EnvironmentaL Law.36/ The Montevideo Programme has
guided UNEP in the further development, of environmenLal law, in particular
through int,ernational legal instruments in the field of the environment.

On 2l- May 1993 the UNEP Governing Council by its decision l7/25 adopted
the Programme for the ÐeveLopment and Periodic Review of Environmental Law for
the 1990s (Montevideo Programme II) as a broad strategy for the activiEies of
UNEP in the field of envj-ronmentaL law for that decAde. fn that decision the
Councif also emphasized the role of UNEP "in the continued progressive
development of international environmental law as a means for achieving wider
adherence to and more efficient implementation of internaÈional environmental
convenLions, and for future negotiating process for 1ega1 instruments in the
fieLd of susLainable development, in accordance with paragraph 39.1-(a) of
Agenda 21. "

In the context of the
thej Governing Counci] on 26
that Decision, set forth in
Governing Council requested
need for and feasibility of
at sustainable development.

mid-term review of Lhe Mont,evideo Programme II,
May 1995 adopted decision L8/9. In paragraph 5 of
the IntroducLion to the present Study, the
the Executive Director to prepare a study on Lhe
new inÈernational environmental instruments aiming
The present study responds to that request.

36/ UNEP Governing Council decision Lo/2L of 31 May 1982

/t..
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ÀI{NEX B

Other Important Challenqes in the Field of Environmental
Protection and Sustainable Development

Challenqes

Liability and compensation in the field of transboundary movements of
hazardous \¡¡astes (Article 1-2 of the Basel Conventíon envisages
elaboration of a liability proÈocollll/

Loss of bíodiversity (issues remaining to be addressed include biosafety
(a Working croup to develop a protocol on this subject was recently
esÈabtished), liability for damage to biodiversity, the relationship
betvreen intellectual property proteclion and the sustainable development
objectives of the Convention, and the ConvenLion's trade-related
provisions)

protection of the environment in times of armed conflicL (the exísting
legal regime is fragmented; it needs to be made more coherenÈ)

4. Threats to environmenLally sensitive areas (mountains, wetlands, etc.)

Urbanization and poputation growth, problems of human settlements,
including their growth, demographics, unsustainable production and
consumpLion paLterns

Transboundary air pollution (cont,inue efforts to share Èhe experience
with the l-979 Geneva Convention on Long-Range Transboundary Air
Pollution and iÈs protocols with other regions of the world, and to
develop of inLernational legal instruments and mechanisms in those
regions, as appropriaLe)

Emergency avoidance, preparedness and response (on the global level)

ProEection of the environment in the global
limiLs of national jurisdiction

commons/areas beyond the

Biosafety: conLrol- of Lhe introduction of al-ien species and of
genetically modified organisms

10 Localized but recurring air pollulion problems, especially in urban
settings

37/ cf. the InternaÈional Convention on LiabiliEy and Compensation f9t
Oama@ in Connection with Ehe Carriage of Hazardous and Noxious Substances by
Sea, adopted on 3 May Lgg6 by the international Conference on Hazardous and
Noxious Substances anã LimitaLion of Liabílity convened by the International
Maritime Organization in London from L5 April-3 May.l-996.

/...
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l-l-. Environmental- damage caused by military act,ivities outside of war

Chaffenqes listed under A, above, that are beinq or have recentlv been
addressed ín various international fora

Liability and compensat,ion in the fietd of transboundary movements of
hazardous wastes (the Conference of the Parties to the Basel Convention
has established an ad.hoc workíng group of lega1 and technical experts
to consider and develop a draft protocol on liabíIity and compensaÈíon
for damage resulting from transboundary movemenÈs of hazardous wastes
and Lheir disposal ,' its fourLh session meÈ in ceneva in ilune L996) .

Biosafetyr control of t,he int,roduction of alien species and genetically
modífied organisms (the Conference of the Parties to the Convention on
Bíological- Diversity has decided to hold negotiations on this subject).

2
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ANNEX IIT

OBSERVÀTIONS REGARDING THE PROGRÀIÍME FOR THE DEVEIJOP}IEMf
AI{D PERTODTC REVIET{ OF EN1TIRONMEÌflIAIJ IJAW FOR THE 1990s

(r[oltrEvrDEo PRoGR.A]|ME rr)

The Third Meeting of the Expert Group Workshop on International
Environmental Law Aiming at Sust,ainable Development considered the Montevideo
Programme II and acknowledged that Ehe Programme \^¡as a well-balanced and
viable document and thaÈ its implementation should continue Èhrough 1990s.
They furLher agreed on concrete observations regarding the specific programme
areas of the Montevideo Programme II which fol-l-ow below.

ÀREÀ À - Enhâncing the Capacíty of States to ParÈicipaÈe EffectÍvely in the
Development and ImplemenÈation of Environnental taw

Of overriding importance remains the problem of ensuring the full-est
possible participation of developing countries and countries with
economies in transition in the processes of development of
environmental Law (conferences, meetings, eÈc.) Thus, the necessity
to provide adequate funding, although it. is not a legal problem,
cannot be overemphasized.

Progress in Lhís area would have been more comprehensive had the above
problem been solved.

Special emphasis should be Laid on sub-paragraphs (c), (d), (f), and
(s) .

AREA B - ImpJ-ementation of Internatsional Legal. InstrunenÈg ín the Field of tshe
EnvironmenÈ

The signifj-cant progress that has taken place in this area should be
noted.

Of overriding importance remains the need for further improvements in
reporLing and data collection systems. Helping developing countries
and countries wit,h economies in transition to establish and
consolidate their national systems is essential.

Of importance is the further development. of non-compliance regimes and
procedures,' their potential for improving observance by states of
their treaty obligations is cgnsiderable.

Area B should be implemented ín direct conjunction with Area D

Special emphasis shoufd be laid on sub-paragraphs (b) and (d)
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ÀREÀ C - Àdequacy of ExÍstíng International InsÈrr¡mentE

This area seems to be of Less importance than the.others,. there remain
also doubts about the appropriateness of the term flad.equacy".

rn many ways t,his area is. dependent on the contents of t,he relevant
international- j-nstruments and is self-reþu1ating.

More attention should be paid at the negotiation stage to the question
of the means by which effective implementation of the international
instrument can be achieved.

Special emphasis should be laid on sub-paragraphs (a) (iii) and (c).

ÀREÀ D - Díspute Àvoidance and SettLementE

Greater emphasis shoul-d be placed on the avoidance and prevent,ion of
disputes. Appropriate mechanisms and procedures need to be
elaborated, and a relevant study would be appropriat,e.

More attent.ion shoul-d be paid to Lhe development and application
of appropriate procedures at the regional fevel and to greater
transparency and openness of proceedings at the national level_

The need for more confidence buiLding measures cannot. be overemphasized

A promising new development is the grohrt,h in opport,unities for access by
individuals and non-Stovernmental- ent.ities to judiciaL and
adminístrative procedures on environmental mat,ters

The existence of liability obligations can serve as a disincentive in
prevent.ing disputes regarding environmental matters.

There is a need for great,er assist.ance to developing countries and
. countries with economies in t,ransition on all- the matters covered by

the area.

Special emphasis shou]d be laid on sub-paragraphs (a) (iii) and (b).

ÀREA E - Legal and Àdminist,rat,ive MechaniemE for the Prevention and Redress of
PolluÈion and ot,her Environnental Da.urage

Special and priority emphasis should be laid on sub-paragraph (d) which
is of the greatesL importance in this area.

In view of the evident discrepancy in the l-evel of developmenÈ of
ap¡iropriate national legislation bet$¡een developed. and developing
countries, assistance aimed at narrohTing the gap is needed.

Study is recommended regarding the potential use, in appropriate case,
of criminal and administrative legislation as means of promoting
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prevention and of redressíng pollution and other environmental
damage.

The area should be implemented in conjunction wiÈh sub-paragraph (d) in
Area B

AREÀ F - EnvironmenÈaL fmpact Àsgegg¡rent

The significant progreÉs that has been made in recenÈ years,
particularly with respect to Lhe activiÈies of UNEP, should be noted

Elaboration, at the international leve1, of guidelines with.regard to
standards and requirements of EIA (environmental impacÈ assessment )

thaÈ could be used as a model aÈ the national ]eve1 on matters such
as scope, methodologies, thresholds, and criteria Ís recommended.
The need for'capacity building at the national level is particularly
important

Special emphasis should be taid on sub-paragraphs (c) and (f).

ÀREA G - E4viror¡¡rental Àwareness, Education, Infornation and FubLic
Participatsion

This is one of the most important areas in the whole of the Programme.
To make it morp effective and useful, it should cover, i-n particular,
activiLíes at the national level. Appropriate knowledge and
information should reach the poþulation at large. This wouId, in
turn, result in enhanced public parÈí'cipation in. environmental
matters.

Under this chapeau patterns of consumption and production should al-so be
studied and assessed from the legal perspective.

The role of UNITAR should also be noted.

Special emphasis should be laid on sub-paragraph (a)

AREA H - ConeeptE or PrincipLes SígnificanÈ for the FuÈura of International
EnvironnenÈal- Law

The progressive developmeht of internaLional environmental law should be
promoEed.

Of interest, of course, are not only the rights of-states but of
individuals too. studies on Çhe mattetî that have been, and are
being, addressed outside the Montevideo Programme and UNEP should be
taken into account.

Special emphasis should be laid on sub-paragraph (d).
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ÀREÀ I - Protection of the Stratoepheric Ozone Layer

In promoting the widest possible acceptance and effective implementaÈion
of the regime involving the Vienna Convention and the Montreal
Protocol, accounL should be taken of the London, Copenhagen and
Vienna amendmenLs and adjusÈmenÈs.

Encourage the provision of assistance, mobilizíng the support of
institutions, mechanisms, and organizaÈions established by the
regime, including the Implementation Committ,ee, to those staLes
unable to ful-fil their obligations in the form of technology
transfer, capacity building, drafting legislation, and financiaL
assistance.

Address the issue of illegal Lrafficking in ozone depleting substances
and equipmenL for production of such substances.

ÀREÀ 'J - Trangboundary Àir Pol-l-utíon Control

Promote the acceptance and ful1 ímplemenEation of existing treaLy
regimes.

Consider the development of an international "code of conduct" íncluding
such principles as prevention, precauEion, controf, inLernalization
of cosLs, cooperation, assistance to developing countries, transfer
of technology, and providing for education, informat,ion and capacity
building.

promoLe ttrrough the UniLed Nations Economic Commissions or competenL
regional organizations, the development of regional- action plans for
combating transboundary air pollution. The conclusion of regional
conventions should be encouraged foll-owing Lhe example of the 1979
Geneva ConvenLion and existing bilateral conventions.

AtLention shoul-d be drawn to the need for naÈiona1 legislaÈion to take
into account transboundary effecLs of air pollution and also the
principles of non-discrimination and equality of access regarding
informaLion, participaLion and remedies.

Encourage cooperation between and among regional and l-ocal- authorities
of neighbouring countries.

ÀREA K - Congervation, Management and SusÈainable Development of SoiLs and
ForestE

promote wide acceptance and implementation of the Desertification
Convention, as well as the Biodiversity Convention and the Climate
Change Convention.
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Coordinate the implement,ation of the various inÈernational conventions
concerning conservation, management and sustainable development of
soils and forests and the activities of internaÈional institutions
concerning the same"

Promote the implementation of inLernational rules by States through
developing national legislation and, as necessary, facilitating
assistance through i,nter a1ia capacity building, technology transfer,
internaLization of costs, cooperation, information and education.

Promole the integrat,ion of regional and naÈional
by the preparation of action plans as well as
plans for the implementation of such policies
promoEing cooperation between and among local
actors.

policies in parÈicglar
educaÈion and traitring
with the aim of
bodies and non-state

Encourage the concl-usion of both global and regional agreements on
forest management.

AREA L - Tranaport, Handling and Díeposal of Hazardous WasÈeE

Encourage emerging regional initiatives and the implemenÈatlon of
regional agreements.

Assist states in implementing internationaf rules concerning the control
of transboundary movements, in particular in combating ílIegaI
movements of wast,e, supporting regional efforLs in this field, and if
necessary as'sisL, states in developing national capacities

ÀREA M - Internatsional Trade in Potential.ly llarmfuL ChemicalE

The development of guidelines for nationaL legislation and instiÈuÈional
machinery based on the London Guidelínes should be encouraged pending
the conclusion of ongoíng negotiations in this field.

The Sofia Guidelines on Information and Participatíon should be taken
inLo accounÈ in developing community right-Lo-know or other public
information dissemination programmes .

AREÀ N - Environnental Protection and lr¡Uegrated Management, Ðevelopnent and
Uee of Inland water ReEourceg

Adoption of the Draft Art,ictes on Èhe Law on Non-navigational Use of
International T¡latercourses should be supported and consideration
should be given to the further development of sub-regíonal
conventions following the L992 Convention on the Protection and Use
of Transboundary Ulatercourses and International Lakes, as weLl as to
the conclusion of other regional Ereaties conventions drawing upon
this Convention.
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ÀREA O Maríne Pollution from Land-Based Sources

Support implementation of the Global- Programme of Action for the
Protection of the Marine Environment from Land-Based Activities and
of the Washington Declaration on Protection of the Marine Environment
from Land-Based Act,ivities.

Protocols should be developed in the framework of the RegionaL Seas
Program where such protocols do not exist, for the prevention,
reduction and conLrol of land-based activities.

AREÀ P - Management of CoasËal Areas

With a view to developing general guidelines for integrated coasLa1 zone
management, Lhe consistency of obligat,ions resulting from existing
international instruments should be studied.

The existence of measures and action plans concerning regional seas and
wetland should be noted and, if necessary, adapted so as to ensure
bettermanagement of coastal areas where such plans do not exist,
they should be developed.

ÀREA Q Protection of MarÍne Environ¡rieng and the Law of the Sea

Take note of t,he concl-usion of the 1-995 Agreement for the Implement,aLion'of the Provisions of the United Nations Convention on the Law of the
Sea of 10 December 1982 relating to the Conservation and Management
of Straddling Fish Stocks and Highly Migratory Fish Stocks, and Lhe
FAO's 1993 Agreement to PromoLe Compliance with International
Conservation and management Measures by Fishing Vessel-s on the High
Seas and its Code of Conduct on Responsible Fisheries, which
supplemented the Unit,ed Nations Convention on the Law of the Sea,
encourag'e the widest possible acceptance of these and promoLe, to the
extent possible, the principles and provisions thereof.

Noting that, the revised 1992 Convention on the Protection of the Marine
EnvironmenE of the Bal-tic Sea Area, iul¡re Lgg2 Convention on the
Protection of the Black Sea against Pollution, and the l-992 Paris
Convention on the Protection of the Marine Environment of the North-
East Atlantic which integrated the OsLo Convention for the Prevention
of Marine PolLution by Ðumping from ships and Aircraft and the former
Paris Convention for the Prevention of Marine Pollution from Land-
Based Sources, apply inter a7ia, the principles of prevention,
precaution and internal-ization of cost, encourage a new, integrated
approach Lo t.he protection of the marine environment based on these
examples.
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AREA R - Inlernational CooperaÈion in Environ¡nental hergenciee

The lega1 basis for international cooperation in environmental
emergencies has made signifícant progress in recent years, .but there
is still need for more progress to be made in this area.

Sub-paragraph (c) was duly fulfilled

ÀREÀ S - Àdditional- SubjecÈs for Pogsible Consíderation During Èhe Present
Decade

Regarding further implementation in this area, the 'feasibiliÈy study'
should be taken into account.

of the topics mentioned or listed under the chapeau, iÈ is important
that sub-paragraphs (a), (b), (c) and (f) receive the necessary
attention and devel-op further. Sub-paragraphs (a) and (g) are wide-
ranging in nature and are of permanent importance. Sub-paragraph
(d), in view of its sensiLivity at the presenÈ time and its
complexity, requires special atLention. Regarding the implementation
of this sub-paragraph, UNEP needs to be even more active within Lhe
Ì/üTO/CTE so as Lo ensure thaL the environmental concerns are ful1y
addressed and taken into account in the development of law and
practice concerning trade and the environment.
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ANNEX IV

REPORT OF THE TNTERNÀTIONAL EXPERT WORKSHOP ON

COMPI,IA¡¡CE WITH IIi¡TTERNÀTIONAL ENVIRONMENTAI ÀGREEMENTS

WASHTNGTON, D.C., 2O-2L ldAY 1996

1. The International ExperE !{orkshop on Compliance with fnternational
Environmental Agreements was convened by the United Nations Environment
programme (IlNEp) in cooperation with the Georgetown University Law Center in
lrlashington, D.C. on 2O-2L May 1996.

2. The Workshop was organized within the purview of Lhe UNEP Programme for
the Devefopment and Periodic Review of Environmental Law for the 1990's
(lvtontevideo Programme II) , and in particular its programme area trB'r

(Implementation of international- legat insLruments in the field of the
environment)

3. The V,Torkshop was opened at 9:30 a.m. on.20 May 1996. The participants
of the Workshop were wefcomed on behalf of UNEP by Ms. ,f. Fox-Przeworski,
Director, uNEp Regionaf office for North America and by Mr. sun Lin, Director,
UNEp EnvironmenLal Law and Institutions Programme Activity Centre, and by Ms.

E. Brown lrieiss on behalf of the Georgetown Universiþy Lahr Center.

4. Duringr the Lwo-day discussions t,he part,icipants considered the following
issues:

Major facLors affecting compliance;a

Significance of whether agreement is binding;

IncenLíves for compliance, including financial assistance,
industry programs, training and education;

Useful-ness and effectiveness of monitoring, reporting,
transparency and the rrsunshine" approach to compliance;

Implications for poliey; policy recommendations

5. participants discussed many ideas for increasing compliance wiÈh

international environmental agreements and suggested they be explored further
on the Èasis of this discussion, they specifically recommended the following:

InternaÈional Financial InstiÈutiong

Link financing by internaLional financial institutions to compliance
with international agreements.

Link investment insutîance schemes Lo compliance with relevanL
.international legaI obligations.

lnform international financiaf instiEutions about international and

national environmental legal obligations and provide systemaEic

a

a

a

a
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information to them on what, internat,ional- legat obligations each country
has undertaken rel-evant to environment. SecretariaÈs shoutd keep
international financial institutions informed about, the agreements and
nationaL compliance with them.

SÈrenlthening CompLiance MechaniEms

Consider poLential compliance problems during treaLy negotiations and
incLude measures to promote compliance.

Develop compliance plans that, accompany country ratification of
international agreements. The ratifying State shouLd inform the treaty
secretariat of the country compliance plan. Compliance plans should
include benchmarks. The secretariat should ensure Èhat domestic
Iegislation conforms with treaty obligations.

Ðevelop a participatory approach to determining domestic needs and Èo
priority-setting. This wil-l- build political will and develop a culture
of compliance ("compliance cul-ture") .

Provide for effective participation by civil society, including industry
and nongovernmental organizations, in developing and implementing the
agreements. Media involvements and policies promoÈing transparency can
assist.

SLrengthen horizontal- coordination among major agencies and departments
at the national level- and vertical coordination between naÈiona1 and
sub-national units of government.

Strengthen domestic institutions concerned with compliance, including
the judiciary and legislative bodies.

Monitoring, ReporÈing, and Con¡runication of fnformatíon.

Strengthen treaty reporting requirements through the following measures:
uniform formaÈs for reporting in order to provide comparability of data;
frugal data reporting requirements (the frugality princi,ple); equity in
reporting data and providing access to the reports.

Develop int,ernational tracking schemes for environmentally dangerous
materials. These should incorporate the most recent technological
advances.

Promote on-siue dialogues that involve l-ocal communíties. These should
be non-adversarial-, help to develop 1ocal capacity, and monitor efforts
at implementation and compliance with the agreement.

6. The Vilorkshop concluded its del-iberations at 5.30 P.M. on 22 May 1996

7. Ialorkshop participants attended in Lheir personal expert capacity. while
they agree in general with the recommendations to increase compliance, they do
not necessarily agree with everyLhing in the report.


