(2 ¢
@ United Nations Y@

Environment
FProgramme

%%"

Distr.
RESTRICTED
UNEP/IG.19/4

20 February 1980
Original: ENGI ISH

Conference of Plenipotentiaries of the
Coastal States of the Mediterranean Region
for the Protection of the Mediterranean Sea
against Pollution from | and-Basea Sources

Athens, 12 - 17 May 1980

EXPL ANATIONS CF RESERVATIONS MADE BY EXPERTS AS INDICATED IN FOOTNOTES
TO PREL IMINARY DRAFT PROTCCOL FOR THE PROTECTICON OF THE MEDITERRANEAN
SEA AGAINST POLTUTICN FRCM { AND-BASED SCURCES

GE.80-0706



UNEP/IG.19/4
page 1

The preliminary araft protocel for the protection of the Meaiterranean Sea
against pollution from land-based sources was last reviewed and revised by
the mef7ing of legal experts that was convened in Geneva from 25 to 29 June
1979, =

When revising the text of the preliminary araft protoecol, reservations {o
certain phrases, paragraphs or articles were expressed by some experts.,
Such reservations have been inaicated in the footnotes to the text of the
draft protocol (see cocument UNEP/IG.19/3).

Written explanations of most of the reservations were provided by the
experts concerned, ana these are set forth in this document for the
information of participants at the Conference of Plenipotentiaries.

1/

=" Report of the Meeting of i{egal txperts on the Preliminary Draft Protocsol
for the Protection of the Meciterranean Sea against Pollution from
| and-Based Sources, UNEP/WG.17/6, 9 July 1979.
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Articles Z anc 4

Reservations of the expert cesignatec by the Covernment of iebanon

the expert cesignated by the Coverrment of {ebanon expressea a reservation

~

cencerning asrticles Z ano 4 or the Protocol:

1.

The routes of transfer of lanc-basec pollution as listea in articie 4
shoulc be placec in the "Pefinitions" ano not in the "Scope”,
especially because of the transter of pollutien by the atmospheric
route.,

The "Pefinitions” shoule incluce a cefinition eof the territory so as
to remove all ambicuity; and mention shoulc be mace there of fixea
man-macge off-shore structures, which woulo pass from para. 2 of the
present article 4 to the cefinitien of territery.

The "Scope of the Protecol” shoulo inciczte where pollution is
observea.

Article 2

Reservation of the expert cesignateo by the Government of Turkey

The expert cesignatec by the Covermnment of Turkey expressec his reservation
te the cetinition of "freshwater limit" on the grounds that he has a
reservation to the inclusieon of internal coastal waters in the coverage of
the Protocol.

Article 3

Reservations of the expert cesignatec by the Govermment of Turkey

Two reserves:

ihe first concerns the inclusion of the concept of "internal
ccastal waters” within the coverage of the Protocol as cefinec in
this article.

The secona is basec on the proposal of the expert cesignatea by
the Government of Jurkey, who requested that the Protocel shoulo
not apply to installations usea exclusively for governmental ana
non-commercial purposes by the Parties. In this connexion, the
expert aesignatec by the Covernment of Turkey citeo the example
of article 1l of the" Protocol for the Prevention of Polliution of
the Meciterranean Sez by Dumping from Ships sna Aircraft.”
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Article 4

Reservation of the expert designated by the Government of Italy to paragraph 1

The expert designated by the Government of Italy expressed a reservation
concerning the inclusion in Article 4, para.-l of the proposal "ano
through the atmosphere" for the following reasons:

1. The question of pollution transferred by the atmaosphere is still under
study both by scientists and by organizations such as UNEP and CECD,
ana fer that reason we do not have sufficient data for embarking on =
study of that type of pellutien,

2. In perticular, scientific knowledge aoes not make it possible to
giscern the sources of pollution carriec by the atmosphere.
Consequently, the problem in question can only be a statement of
principle.

The expert desianatea by the Government of Italy is therefere of the
opinien that the question concerning pellution transferrea by the

atmosphere should form the subject of another preotocol.

Reservation of the expert designated by the CGovernment of Spain

The expert designatea by the CGavernment of Spain expressec his reservation
to the ineclusion in paragraph 1 of article 4 of polluting aischarges
reaching the Protocol Area "through the atmosphere". He consicers that
pellution from or through the atmosphere is an indepencent source of
pellution different from pellution from land-based sources, as it is stated
in the Infgormal Composite Negotiating Text of the Third U.N. Conference on
the {aw of the Sea (articles 195-3-a, 208, 213, 214 and 223). Therefore
this type of pollution should be dealt with in an "ad hoc" Protocol.

l inking the legal regime applicable to both sources may cause an
unjustifiable delay in the adopticn and entry intec force of the
international instruments required to combat marine pollutien from
land-based sources.

Reservation of the expert agesignhated by the Government of Turkey to paragraph 1

The reservation expresseo by the expert was based on the idea that the
Protocol shoula not apply to polluting discharges reaching the Protocol
Area from land-basea sources con the territories of the Parties through
undergrouna watercourses and through the atmosphere.

Article 5

Reservation of the expert designatea by the Government of Morecco to paragraph 4

The expert designated by the CGovernment of Morocco reserved his position

concerning the articles aealing with the reduction ef pollution coming from
existing or new sources,
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Reservation of the expert cesignatec by the Government of Turkey te paruagraph 4 (

The expert designatea by the Coverrment of Turkey statea that the
time-tables/time-1limits for implementatieon shoulc be a matter ralling
exclusively within national competence, since in his view each Sfate party
to the Protocol sheoulc establish its plan of action zccorcing to its
ecoromic pricrities.

Reservation of the expert cesignatec by the Covernment of {ebanon to pa
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The reservation relates g the woros "stancaras zno time-tables" usea st
the start of the paragrsph; they shoule be replacec by the ferm
"programmes ana meszsures”, since the accuments cencernea have to be
reviewea from time to time anc sirce article 15, referrea to st the eng of
the paracraph, applies fe programmes sng measures.

Article &

Reservation of the expert cesignatea by the Government of Morocee to peragraph 3

The expert gesignatec by the Government of Moroceco reservea his position
cencerning the articles gealing with the reauction of pollutien coming rfrom
existing or new sources.

Reservation of the expert cesignatea by the Government of Turkey fo paragraph 3

The expert cesignaztea by the Coverpment of Turkey statea that the
time-tasbles/time-limits fer implementation shoulo be a matter falling
exclusively within naticnal competence, since in his view each State party
to the Protocol shoule esstablish ifs plan of action according to its
economic pricrities.

Article 7 ‘

Reservation of the experi cesignatec by the Covernment of {ebanor te paragraph Z

The reservetion conceens the inclusicon of "the economic capacity of the
Parties and their neea for development" amorg the facters to be taken into
account in cetermining the guicelines, stancarcs and critieria referred to
in article 7. Since human rature ano essential human neecs with respect to
hygiene anec environment are the same in all countries, only objective
factors shoula be tsken into account in making this geterminatien.

It is therefore propeses that the phrase in question sheulc be celetec from
paragraph 2, anc that there shoula be ascgea a paragraph 3 rezcing as
tollows:

"The guicelines, norms anc criteris shall be so ceterminec that

they give rise only to such economic censtraints as are strietly

necessary in the light of the most recent scientific ano ‘
technical information. They shall take asccount, in their

time-limits of applicetien, of the ecoromic capscity of the

Parties anc of their cevelcpment neeas".
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Article 10

Reservation of the expert cesignated by the Covernment of Marocce to paragraph 2

The expert delegated by the Government of Morocco is of the opinion that
the expression "provided on a favourable financial basis", as usea in the
former article 13, should be retained.

Article 1l

Reservation of the expert designated by the Government of Iebanon to paragraph 1

Contrary to what might be understoca from the woraing acopted, the fact of
sharing the banks or the successive sections of a watercourse shgula not
diminish the obligations of two or more Parties te the Proteocaol.

The text which the Government of {ebanon would like to see in place of that
adopted woula read, from the end of the fourth line of paragraph 1:

"... appropriate measures to enable them to aischarge all of
their obligations which are relevant te the full application of
the Protocol".

Reservation by the expert gesignatea by the Government of Morocce to paragraph 1

The expert consigers that the expression "shall be invitea to co-aperate”
is a mere pious wish incompatible with the fundamental objective of a
protocol concerning pollution from lana-basec sources. A watercourse which
flows solely through the territory of States parties to the Protocol ana
which might cause pollution of the protocol area shoula be reaulateao by
those same parties in order to ensure the full application of the Protoeol,
which, by its nature, will concern discharges from watercourses having
their sources entirely within the territory of States parties to a protocol
on pollution from land-based sources; the control and the strict secientifie
regulation of such watercourses cepends entirely on those parties. The
expert from Moroceo is of the opinion that the most appropriate expression
for inclusion in article 11, paragraph 1, would therefore be: "The Parties
concerned shall implement appropriate measures".

Article 12

Reservations by the expert cesignated by the CGovernment of lebanon to paragraph 1

It is essential to define the scope and conditions of application of this
article clearly, narrowly and restrictively, in ocroer to aveia any
misinterpretation, especislly where the interests of the Parties may be
prejudiced as a result of violations of the Protocol. This recquirement is
not met by the very general worcing adoptea for paraaraph 1.

The text of the article should therefore include:
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At the beginning of pszragraph 1, the following phrase:
"When, before the implementation of the measures previceo for in
the Protocol, but sfter its entry into force, or cespite the
implementatien of those measures, lanc-basec pollutien ....".

After the seconc paragraph, a thirg psragraph reacing as follows:
"The above provisions do not apply to situations resulting from
the breach of obligations assumea unger the Protgcel, which remain
governed by the provisicns of articles 11, Z1 ane ZZ of the
Cenvention”.

Article 13

Peservation by the expert cesignatec by the Government of lTurkey

The expert cesignatea by the Government of Turkey propssea that the term
"zmonrg others" shoulc be replacea by "for example", since the items of
information specifiec coulc not constitute a manoatory list in each case
but were, rather, examples of many other items which might resuit from
measures taken, results zchievea and aifficulties encounteresa in the
implementation of the Preotecol.

Article 15

Reservation of the expert aesignatec by the Governmeni of Mgoroccco

The expert aesignatec by the Government of Moroccco consicers it paragoxical
that acoption of the annexes shoulc require a majerity vote, while aagption
of the programmes anc measures recuires unanimity.

It woula probably be simpler to make scoption of the programmes and
measures subject to the majority procecure applicasble te the annexes.



