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Note by the Executive Director

The attached study is'a revised and updated version of the ‘study which was
prepared in December 1978 by Mr., Lahlou and Mr, Loukili, UNEP consultants, and
distributed at the First Meeting of the Contracting Parties under the symbol
UNEP/IG.14/INF.18. The views and recommendations contained in the study are
those of the authors-and do not necessarily reflect the views of UNEP,

In accordance with resolution 4 of the Convention for the Protection of the
Mediterranean Sea, the participants in the First Meeting of the Contracting Parties
recommended that a committee of experts should be established to study the
possibility of setting up a Mediterranean inter-State guarantee fund (UNEP/TG.14/9,
annex 5). It has .not yet been possible to form this committee but the secretariat
suggests that it should hold its first meeting in mid-1981. The dommittee of
experts will have the present study before it.- Ceee e L '
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GENERAL INTRODUCTION

In accordance with recommendation 37 contained in the report of the
Intergovernmental Review lleeting of Mediterranean Coastal States (Monaco,
9-14 January 1978), a "Study concerning Mediterranean inter-State guarantee fund
and 11ab111ty and compensation for damage resulting from the pollution of . the
marine enVlronment" (UNEP/IG.14/INF.18) was prepared by two UNEP consultants.

This study was submitted for consideration at the Intergovernmental Review
Meeting of Mediterranean Coastal States on the Mediterranean Action Plan and the -
First Meeting of the Contracting Parties to the Convention for the Protection of
the Mediterranean Sea against Pollution and its Related Protocols, held from
5 to 10 February 1979,

" This meeting noted that the problems mentloned in document UNEP/IG 14/INF.18
were very important, although very difficult and very complex, and. considered that
they should be studied by a committee of expertu from the Medlterranean coastal
States and EEC,

In this connectlon, the HMeeting adopted the recommendation made in annex V,
paragraph 35, of the final report (UNEP/IG 14/9), 1/ in accordance with which the
Executive Director was asked to convene a committee of experts at the beginning of
1981 and to report on- the progress achleved by the committee to the Sccond Meetlng
of the Contractlng Parties.

Pursuant to this recommendation, Doctor Keckes, Director of the Regional Seas
Programme Activity Centre, acting in the name of the United Nations Environment .
Programme (UNEP), referred the matter to Mr. Lahlow and Mr. Loukili in order that

the 1n1t1a1 study (UWEP/IG 14/INP 18) mlght be brought up to date.

To this end the authors of this study made a number of very 1mportant contacts
in the course of an information and consultation tour in Europe (see amnex I).

They would like to express sincere thanks to the UNEP secretariat for its kind
assistance and to the various persons and organlzatldnu consulted for giving them
the lnvaluable beneflt of thelr ackriowledged experience and co-operation.

The many events that have occurred since the preparation of the first version
of the study (UNEP/IG.14/INF,18), together with the new developments in the area of
liability and compensation.for damage caused by marine pollution on a universal,
regional and local scale, amply demonstrate the importance of updating the study.

These events speak for themselves: the disasters that have occurred recently
have once more shown international public opinion the catastrophic, not. to say
aberrant, forms that pollution damage can assume. Since the Amico Cadiz incident g/

1/ Amnex V, para. 35, of document UNEP/IG.14/9 dated 20 April 1979.

g/ Le Monde of Tuesday, 11 December 1979, p. 43: '"The damages claimed by
the French Govermment as a result of the grounding of the Amico Cadiz amount to
1.2 billion French francs".
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the recurrence of accidents 3/ to the marine environment should strengthen the
vigilance of the lMediterranean coastal States and encourage them to adopt
liability regulations and compenpatlon machlnery aimed at safeguardln this sea,

The determination of respon81b111tlcs and tho establishment of compensatlon
machinery to deal with cases of pollution in the Mediterranean will be -the two
essential concerns of the future commlttcc of governmental experts.

The entry into force of the 1971 Conventlon on the Lstablishment of an
International Fund for Compensation for 0il Pollution Damage, the raising of the
compensation ceiling of that Tund, the amendments to the TOVALOP and CRISTAL
agreements, the re~examination of the limit on the shipowmer's liability provided
for in the 1969 Convention, the work in progress in the Legal Committee of IMCO
on the extension of the civil liability régime to cover pollution caused by toxic
substancos, the incorporation of new provisions in the revised version of the
informal composite negotiating text (ICNT) at the eighth sessioh of the Third
United Nations Conference on the Law of the Sea, etc. all constitute reasons not

only for updating the 1n1t1a1 study, but also for revising the analyses made
therein, :

Nevertheless, if this work is to have its desired pragmatic effect, field
research will be necessary, 4/ especially since shipping traffic in the
Mediterranean is steadily increasing in anticipation of the widening and deepening
of the Suez Canal. i/ The problems of passage through stralug, which in the case

j/ Off-shore rollution in the Gulf of Mex1co - Le Monde, 26 June 1979, p. 12,
The Gulf of Mexico oil spill exceeded the oil spill from the Torrey Canyon.

A tanker of more than 300,000 tonnes caught fire in the Stralt of Hormuz off
the coast of Oman (November 1979) and broke in two. .

Collision between the Inde endant, a Romanian oil-tanker and the Lvenia, a
Greek cargo ship, in the Bosporus (Le Monde, 15 November 1979) Part of the
95,000 tonnes of crude oil carried spilled slowly into the sea. Shipping in
that area was seriously disrupted and even halted because of the danger that the
tanker mlght explode.

Shipwreck of a Turkish tanker off the coast of Spein.
Mysterious disappearance of a Norwegian tanker on the'Brazil-Cape Town route,

Tension between the I'rench and Netherlands Governments over pollution of the
» Rhine (see Le Monde, 5 December 1979)

' The r&sults of this research will be published in due course as a
supplement to the present study.

5/ On the spot contact should be made with the Egyptian authorities concerning
the question of the volume of traffic through this waterway expressed in statistical
data and of the part Egypt could play in the flnan01ng of a Mediterranean
compensation mechanism (see UNEP/18.P). -
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of the Mediterranean constitute access routes of undeniable importance, necessitate
intensive study from the legal standpoint. To this end, the internationally
agreed regulatory system for passage through the Strait of Malacca é/ could be
taken as a source of reference and a basis for the adoption of similar and
effective legal machinery in the Medlterranean.v

é/ Since this Strait is particularly comparable to the Strait of Gibraltar,
with which it has a number of obvious points in common from the standpoint of
international navigation, it has been suggested that contact should be made on
the spot with the authorities of the States bordering the Strait of Malacca; this
would enable a thorough evaluation to be made of the enforcement and preventive
measures taken by the parties concerned by this trafflc. Similar research would
be undertaken with regard to the Bosporus. ' B
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OUTLINE OF THE STUDY

PART I: THE SYSTEM OF LIABILITY FOR DAMAGE CAUSED BY
| MARINE POLLUTION

SECTION I: Steps towards the extension of the system of objective liability
to cover damage caused by substances other than oil

A, The system of derogation from customary law established in the Brussels
Convention of 1969

1. Peatures of the special system of liability established in the 1969 Convention
(a) Strict liability accompanied by a broad range of exemptions
(b) Attributed but not exclusive liability of the shipowner
(c) Liability limited in respect of its amount
(a) Obligation to establich a limitation fund and to maintain insurance
2. Shortcomings of the régime established under the 1969 Convention
(a) A régime weakened by an exhaustive list of grounds for exemption
(b) Limited geographical scope
(c) The liability ceiling has been exceeded
(4) Extremely limited scope
B. Consideration by the TMCO Legal Committee of a draft convention on
liability and compensation for the carriage of noxious and hazardous
substances by sea
Contested points:
(a) The designation of the pérsoﬁ liable
(b) The nature of the liability

(¢) The extent of liability
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. PART II: ' COMPENSATION FCR POLLUTION DAMAGE IN THE SPECIAL CONTEXT OF THE
MEDITERRANEAN SEA: POSSIBLE FORMULAS FOR COMPENSATION
- FUNDS FOR THE VARIOUS SOURCES OF POLLUTION
Forew rd
Chapter I: The physiology of the Mediterranean.
Section I: The Suez Canal
First stage of widening and deepening work (1980)
Second stage: 1983-1984
Section II: Interhational straits: Gibraltar, Bosporué and the Dardanelles
The current provisions of the revised ICNT: right of transitupassage
The legitimate concerns of the States bordering a strait = -
The regulato$y system governing the Bosporus and the Dardanelles
Section IIT: Rivers and pipelines (map annexed) | |

Chapter II: Changes in the existing machinery for compensation for oil
pollution damage = .

Section I: The four existing legal instruments. relating to compensation for
- 0il pollution damage

A. The parallel between TOVALOP and the 1969 Convention
(1) The TOVALOP plan

(2) The 1969 Convention: steps towards a revision of the limit on
the shipowmer's liability

(3) Are TOVALOP and the 1969 Convention complementary or do they overlap?
Preliminary observations |
TOVALCP provisions not embodied in the 1969‘Conveﬁfion.
(4) The marine insurance market: a step forward
B. The parallel between CRISTAL and the 1971 Convention on the
Bstablishment of an Internaticnal Tund for Compensation for

0il Pollution Damage

(1) - The 1971 Convention

(2) The entry into force of the 1971 Fund

(») Raicing the 1971 Fund's compensation ceiling
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_ (i) ~The initial controversy: the maximalist position of France

(ii)':The'finél deciéion: compromiSe between the two schools
of thought ‘

(iii) Operation of the 1971 Fund

(2) Te CRISTAL Plan; amendment of 1 June 1973

(3) The coexistence of the CRISTAL plan and the 1971 FUND: are they
comp lementary or do they overlap?

(a) Preliminary observations
v(b). The practical Operation of the compensation machinery

Section II: The limits of the present system of compenuatlon for oil pollutlon
damage

(a) Limited sphere of application
(b) Work of the Legal Committee of IMCO on a draft convention on liability

and compensation in connection with the carriage of noxious and
hazardous substances by sea ’ ’ '

(¢) Inadequacy ‘of the present compensation celllnd provided for under
the 1971 Convention

Chap ter III: Lines of study: possible formulas for a Mediterranean compensation
‘ fund

Section I: Option No.l: extension of the 1971 Fund to all Mediterranean States
or establishment of an inter-3tate fund 0peclflca11y for the
Mediterranean?

(1) First alternative

(a) Multilateral action by the Mediterranean States
(b) TUnilateral action by each Mediterranean State

(2) Second alternative: a Mediterranean inter-State guarantee fund

Section II: Option No.2: special compensation fund for the carrlage of
noxious and hazardous substances?’

Section III: Option No.%: Pollution resulting from off-shore oil operations
* in the MedlLerranean S

(1) First alternative: extension of the OPOL plan to the Mediterranean

(2) Second alternative: compensation fund for pollutlon danage
resulting from off-shore operations

Section IV: Option No.4: coupensation for damagn caused by land-based pollution

Conclusion: A genuine political will on the part of the coastal States is essential
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PART I: THE SYSTEM OF LIABILITY FOR DAMAGE CAUSED BY MARINE POLLUTION

l. In this part of the study we shall discuss developments relating to the
system of liability for damage caused by marine pollution which have occurred
since document UNEP/IG.14/INF.18 was issucd on 8 January 1979. To this end,
we shall ‘analyse the problem in the light of the recent work of the
Inter-Governmental Maritime Consultative Organization (IMMC0) and the results
achieved at the most recent session of the Third United Nations Conference on
the Law of the Sea,

2. In the second part of the study we shall deal with the problems involved

in the compensation of victims of damage caused by marine pollution and shall
analyse formulas for compensation for this kind of damage which might be adopted
for the Mediterranean. '

3. In view of the enormous damage that could result from pollution by
substances other than oil, and in an effort to ensure fair and equitable
compensation for the victims of this type of pollution, IMCO is currently
studying the possibility of extending the special system of objective liability
to cover pollution by noxious or hazardous substances (section I).

4, Furthermore, at its eighth session, the third United Nations Conference on
the Law of the Sea achieved remarkable results in its work on the question of
responsibility and liability for marine pollution (section 11).

Steps towards the extension of the system of objective liability to cover
damage caused by substances other than oil

5. When, in 1969, the diplomatic conference convened by IMCO in Brussels adopted
an international private-law convention on civil ligbility for oil pollution.
damage, it was fully aware of the fact that persistent oils were not the only
pollutants carried by sea. The carriage by sea of noxious and hazardous substances
inevitably embodies considerable risks which can assume disastrous proportions
similar to the risks resulting from the carriage of nuclear products by sea.

6. However, there are no international regulations governing this kind of
activity; there is, in fact, a veritable legal vacuum in this area.
Consequently, in such cases, customary law is applicd, that is to say, the
customary rules of liability in meritime law based upon fault, 1/ which the
victim is required to prove in respect of the shipowner. All the uncertainties
and vicissitudes underlying these rules are well known, as are the injustices
which result from their application owing to the difficulty, not to say
impossibility, of the victim's proving this particular kind of damage. This

l/ See the observations concerning the concept of liability for fault in
the initial study (UNEP/IG.14/INF.18, pp. 12-16). Also see pages 301-303
(French text only) of the report presented to the French National Assembly by
the Parliamentary Commission of inquiry established after the grounding of
the Liberian ship Amoco-Cadiz on the coast of Brittany on 16 March 1978.




UNEP/IG.23/INF.3
page 8

prompted IMCO to examine the possibility of extending the system of liability
by derogation from customary lav §/ such as the . system adopted in the Brussels
Convention of 1969, for oil pollution to damage caused by hazardous substances.

7. Because of the particular interest aroused by this special system, we should
perhaps recapitulate its general features before turning to the work in progress
in the Legal Committee of IMCO on the extension of the principle of objective
liability to other cases of pollution. .

A. THE SYSTEM OF DEROGATION FROM CUSTOMARY LAW ESTABLISHED IN THE
BRUSSELS CONVENTION OF 1969

8. It will be recalled that the Torrey Canyon accident Q/, which occurred in
1967, highlighted the extent of thHc damage that could be caused by tankers and
the insufficient compensation which resulted in such case from the traditional
rules of liability under maritime law. That disaster cmphasized the urgent

need to establish a special system of compensation for oil damage, and priority
was given to regulations concerning the compensation of victims of losses caused
by this kind of damage.

9. The Convention on Civil Liability for 0il Pollution Damage of 29 November 1969,
which was negotiated in Brussels under the auspices of IMCO and entered into force
on 19 June 1975, establishes a special system of objective liability, which -
constitutes an exception to the traditional law of liability in maritime law,
Nevertheless, this derogatory system would seem to have a number of shortcomings.

1. PFeatures of the special system of liability established in the 1969 Convention

10, The Convention signed on 29 November 1969 created a form of liability that
was objective, "attributed", limited and accompanied by an insurance obligation.
This system is to a certain extent modelled upon the system used in nuclear law. 10/

§/ We shall not revert to the analysis of the international nuclear
conventions, which vere the first to institute a system of objective liability by
derogation from common law (see corresponding obescrvations in
UNEP/1G.14/INF.18, pp. 20 and 21).

2/ An oil-tanker carrying 117,000 tonnes of crude oil and flying the ILiberian
flag, the Torrey Canyon ran aground on 18 March 1967 on the Seven Stones, 15 miles
off the east coast and 5 miles off the north coast of the Scilly Isles, outside
United Kingdom territorial waters (see du Pontavice: La Pollution des mers par les
hydrocarbures on the Torrey Canyon affair; Librairie Générale de Droit et de
Jurisprudence, Paris, 1968),

10/ As it emerges from the following Conventions:

OECD Convention on Third Party Liability in the Field of Nuclear Energy of
21 July 1960, with its Additional Protocol of 28 January 1964, and the
Supplementary Convention of 31 January 1963,

Vienna Convention on Civil Liability for Nuclear Damage of 20 May 1963,

Brussels Convention on the Liability of Operators of Nuclear Ships of
25 May 1962.

Brussels Convéntion relating to Civil Liability in the Field of Maritime
Carriage of Nuclear Material of 17 December 1971, ’

For a bibliography, see foot-notes 43-46 on page 20, of document
UNEP/IG.14/INF.18.
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(a) Strict liability accompanied by a broad range of exemptions

11. Not without difficulty, the diplomatic conference of 1969 adopted the
principle of objective liability. The quostion of the basis of liability,
considered to be a key question, was the subject of animated discussion during
the negotiations. The Soviet Union was particularly opposed to the
establishment of objective liability, ll/ arguing that, with the exception of the
1962 Convention on the Liability of Operators of Nuclear Ships, the principle
of fault was widely recognized in international maritime law. It felt that,

in the case of damage caused by oil, the adoption of such a principle was not
permissible, especially since there was no specific justification relating to
the nature of the product carried (in this case o0il) for moving towards the
objectivization of liability. This would appear to be an unconvincing argument
since the determining factor in the adoption of the principle of no-fault
liability is not so much the more or less unusual nature of the activity in
question as the particularly disastrous extent of the damage caused. Two
alternatives were proposed, reflecting the controversy over the basis of
liability and lcaving delegations an cntirely freec choice.

12. Alternative A provided for the liability of the owner for all damage

caused by escape or discharge of oil from his ship, unless he proved that neither
he nor his agents had committed any fault in opcration, navigation or
administration. The owner is thus liable for fault, and this in fact amounts

to relatively restricted liability. In other words, this is a system of
presumption of fault lg/ on the part of the defendant, in this case the shipowner.
He is presumed to be at fault and has to prove the contrary if he is to be
released from his liability. :

13. Alternative B, suggested by the French delegation, 13/ provided for the
objeective liability of the shipowner, who would be answerable for any pollution

ll/ See IMCO document LEG CONF/4.Add.1; Finland, the United Kingdom, Liberia,
Poland and South Africa cxpressed similar views. The Netherlands suggested that
the liability of the owner should be extended not only to cases of fault, but also
to cases of damage caused by a technical deficiency (cf. LEG CONF/4/Add.6/Rev.2).

;2/ As proposed in IMCO document LEG/CONF/4, pp. 35-37 (Frenoh text). It
should be noted that a similar‘formula is embodied in article 4 of the TOVALOP
agreement, which makes no provision for relecasing the shipowner from responsability;
he is presumed to be at fault unless he can prove the non-cxistence of fault on
his part.

13/ In document LEG/CONF/4. The United States (LEG/CONF/4.),
the Federal Republic of Germeny (LEG/CONF/4/Add.1) and Sweden (LEG/CONF/4/Add.2)
voted for alternative B, Canada proposed objective liability combincd with the
joint liability of the owner and the shipper (LEG/CONF/4/Add.3). TIreland
propesed the objective liability of the shipper. See also the result of the
vote on each of the formulas proposed in the official documents of the 1969
international juridical conference on marine pollution damage, I111CO, London,
1973, p. 691 (French text)., It should be noted that the principle of the
objective liability of the operator of an offshore installation was retained in
the London Convention on Civil Liability for 0il Pollution Damage Resulting from
Exploration for and Exploitation of Sea-Bed Mineral Resources of 1976, which
was signed by six North Sca coastal Statces. ’
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damage caused by oil which has escaped or been discharged from the ship as a
result of the incident. This was the formula that was eventually adopted by the

confercnce, the concept of fault having yielded to the concept of risk.

14. The 1969 Convention in fact cstablished the objective liability, or'strict
liability" as it is known in English-speaking countries, of the shipowner, based
upon the mere. existence of damage without any nced to establish the fault of

the shipowner (a sort of presumption of liability).

15. Nevertheless, although it is objective, this liability, is still not

absolute, since it does not cxclude any exemption from liability. Article III

of the Convention sets forth a whole scrics of grounds for exemption from
liability which inevitably impair the effectivensss and scope of the institution
of objective liability. The range of grounds for exemption is much wider than that
provided for in nuclear law. lﬁ/

16. The owner to whom this ligbility is attributed is not liable if he proves
that the pollution damage resulted from an act of war, hostilities, civil war,
insurrection or a natural phenomenon of an exceptional, inevitable and
irresistible character (i.e. force majeure) lé/ (art. ITI, para. 2(&));

Similarly, the owner is exempted from all liability if he proves the existence of .
fravdulent behaviour-by a third party, in other wvords, that the damage was

caused by an act or omission done with intent to causc damage by a third party
(art. III, para. 2(b)). He is also exempted from liability if the damage

resulted wholly from the negligence or other wrongful act of any Government or
other authority responsible for the maintenance of lights or other

navigational aids (art. III, para. 2(c)). ;é/ Lastly, the owner may be recleased
from liability if he proves that the damage resulted wholly or partially cither
from an act or omission done with intent to cause damage by the person who suffered
the damage or from the negligence of that person (art. III, para. 3). ll/ :

l&/ In establishing the objective liability of the operator, the Brussels
Convention on the Liability of Opcrators of Ifuclcar Ships (art. 2, para. 1) of
25 May 1962 limited the cases of cxemption from liability to damage resulting
from an act of war, hostilitics, civil war or insurrection. No case of force
majeure of natural origin appears on this list (art, 8). Furthermore, article 2,
paragraph 5, stipulates that "If the operator proves that the nuclear damage
resulted wholly or partially from an act or omission done with intent to cause
damage by the individual who suffered the damage, the competent courts may
exonerate the opcrdator wholly or partially from his:liability to such individual'.

;2/ The same formula is found in article 3, paragraph 3 of the Convention
on Civil Liability for.0il Pollution Damage Resulting from Exploration for and
Exploitation of Sea~bed Mineral Resources, signed in London on 1 May 1976. The
signatory Statcs were the Foderal Republic of Germany, Ireland, the Netherlands,
Norway, .the United Kingdom and Sweden (Belgium, Denmark and France participated
in the conference but did not sign the Convention),

16/ These two grounds for‘exomption contained in article IIT,
paragraph 2(b) and (c), are not mentioned in the above-mentioned 1976 Convention.

17/ See 1976 Convention, article 5y paragraph 5.




UNEP/IG.23/INF .3
page 11

(b)  Attributed but not cxclusive liability of the shipowner

17. The designation of the shipowner as the person liable for damage caused by

0il pollution has -given rise to a number of difficulties. Under thce 1969 Convention
the liable owner is the person of vpersons registered as the owner of the ship or,

in the absence of registration, the person or persons owning the ship.“;§/ The
conference had the following options: either to make the owner liable 19/, the
solution which was finally adopted, or to attribute liability to the operator 29/
who provided and fitted out the ship. B

18. Article I of the Convention attributes liability for o0il pollution damage to
the shipowner. This formula provides a greater guarantee and security for .the
victim in that the identity of the shipowner is easily ascertainable since, once
the ship is registered, therc can be no doubt about the identity of the owmer.

It is therefore a strict civil Iliability attributable to the owner, who is the
only possible defcndant,

19. It is, howcver, not an exclusive liability as it lecaves open the possibility
of bringing an action against third parties who are at fault, for example, an
assistant. Similarly, the demand for compensation may be submitted directly to
the insurer or the person providing the financial guarantce covering the owner's
liability. 21/

l§/ Art, I, para. 3. In accordance with article I, paragraph 2, person
means "any individual or partnership or any public or privatc body, whether
corporate or not, including a State or any of its constituent subdivisions,"
The same wording is employed in the 1976 London Comvention, article I, paragraph 5.

12/ Ireland proposed the objective liability of the shipper (sce IMCO document,
LEG/CONF/4, page 138 of the French text). This formula was not adopted, one
objection to it being that it was practically impossible to make the shipper
liable as the cargo might change hands in the course of carriage.

gQ/ The following countries were in favour of the liability of the operator:
Australia, Federal Republic of Germany, Liberia, Poland, the USSR, Finland,
the United Kingdom and Sweden (see document LEG/CONF/4/Add.1 and 2). Sec also
LEG/CONF/4/Add .1, pp 26 and 32 of the French text: the United States and
the Netherlands successfully defended with contrary arguments the liability.of
the shipowner. Several countries drew attention to the ambiguity of the term
"operator", which was not normally cmployed in maritime law, except in the
Convention on the Liability of Opcrators of INuclear Ships of 25 May 1962. That
therefore gave risc to a problem of definition:; the operator being generally the
person who supplies and fits out the ship, what is the position of the person vho
has concluded a bare-boat charter, fitted out the ship and chartercd it to another party?
Is He an operator? A similar quuetion aross in connccetion with the Torrey Canyon disastor.
This illustratcs the exbtroms difficulty of defining, identifying and registoring

the operator. Adoption of the liability of thc owmer is therefore a nccessity.

g;/ This is what emerges clearly from article 7, paragraph 8, of the
Convention, A similar formula was adopted in the 1976 London Convention, article 8,
paragraph 8. It may be noted that the nuclear conventions provide for a much
stricter régime. The liability is exclusive and directly attributed, being
concentrated on a single persons the operator of the nuclear installation or
nuclear ship (1960 Paris Convention, art. 6; Vienna Convention on Civil Liability
for Nuclear Damage, art. II, 5, of 20 May 1963; Brussels Convention on the
Liability of Operators of Nuclear Ships of 25 llay 1962). See LEG/XXXVIIL/S,
paragraph 9.
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20. The liability envisaged-in-the Convention is an objective liability of a
strictly private character and this in particular distinguishes it from the
system of liability adoptcd in the nuclear conventions 2_/ and a fortiori the
convention on compensation for damage by space objects, g;/ v

2l. The expressions employed in article I, paragraphs 1, 2 and 3, apply to the
State itself. 'In spite of the unambiguous reservations of the Soviet Union, the
Convention assimilates a tanker belonging to the State but used for exclusively
commercial purposcs as an ordinary tankcr. The definition of the term '"person"
includes private and public bodies. The process of treating the State in the
same way as other bodies and assimilating it to a private enterprisc continues,
culminating in the provisions of article XI, paragraph 2, under which, in-.the
casc of tankers owned by Statcs and used for purely commcr01al purposes, the
State undertakes to abandon its Jjurisdictional immunity. __/ This solution

gg/ Which provide for thc "deferred" liability of the State (to the extent
that it intervenes only after the amount of compensation payable by the main -
"attributee'", namely the opcrator, has been exhausted in addition to the 11ab111ty
of the State as a privatc person (as opcrator). Sce P.M. Dupuy: "La
responsabilité internationale des Btats pour les dommages d‘orlglnes technologlqpo
et _industrielle'", Pédonc, Paris, 1976, pages 120-125. -

23/ This is the Convention which was adopted and recommended by the
United Nations General Asscmbly on 29 November 1971 to States for ratification
(resolution 2777(XXVI)) and cnbered into force on 1 October 1972, bearing the
title Convention on International Liability for Damage causcd by Space Objects,.
This Convention is of considerable interest. It is true that it does not
represent the first agreemcnt on an international régime of objective liability
for making good certain damage of technological origin, but it does represcnt
the first time that such derogatory 11ab111+y is imposed on the State as a
subject of internmational law. Thc case remains unique today (sec PJM. Dupuy
QDa.Cit.). Article II of this Convontion provides that "A launching State shall
be absolutely liable to pay .compcnsation for damage caused by its space object
on the surface of the earth or to aircraft in f£light". (sec commentary of the
Convention by M.G., Marcoff "Traitd de droit international public de 1'cspace”
Editions Universitaires, Fribourg, Switzerland, 1973).

g&/ This gave rise to very strong rcservations by the Soviet delegation,
which considered this formula as a violation of the principle ~ universally
accepted in international law — that a State as shipowncr should not be
required to answer before a foreign civil court for demages caused by the ship

and giving rise to a demand for compensation. (LEG/CONF/WP.19 of 27 November 1969).
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corresponds to the concept well-established in maritime law which assimilates

a Statc-owned merchant ship to a privatc merchant ship. g;/ Nowhere in the
Convention is liability attributed to the State in its capacity as a subject of
international law. The Statc, a public-law body, '"is disguised" as a private-law
legal entity. Tt is assimilatecd to an en‘crprise governed by private law. The
competent courts will therefore be national courts and not an international
court; as defendant, the Statc loses any immunity from jurisdiction. gé/

22, Furthermore, as in the case of many international conventions, the 1969

Convention imposes a number of obligations on contracting Statces, particularly

with regard to the issue and control of insurance certificates; gZ/ the purpose

being to ensure the effective operation of the system of objective liability to

be borne by the private pollutor. Unless it has taken such measurcs, it would

be quite normal, having regard to the relevant rules of international law, for

a State which had ratified the Convention to find itself liable on the basis of

the rule governing the non-observance of international obligations. What is

involved then is liability for an intcrnationally wrongful act, §§/ and this hasnothing

gj/ This brings us back to the classical debate between Jure imperii acts,
which are alone susceptible of immunity from jurisdiction, and jure gestionis acts
(such as the operation of a merchant ship or enterprise), in respect of which
immunity is completely excluded. It should be pointed out that article II excludes
from the scope of the Convention damage caused by warships or State—owned ships
used for non-commercial purposes (even though the United Kingdom and Norway were
in favour of eoxtending objective liability to that type of vessel; sce

LEG/CONF/4, pp. 95-97).

26/ The 1976 London Convention, article 13, rcpeats almost word for word
article XI, paragraph 2, of the 1969 Convention.

27/ Art, VII, paras. 10 and 1l.

g§/ This is the case, for cxample, with the IMCO Convention for the
Prevention of Pollution from Ships of 2 Novembcr 1973. It is quite clecar from this
Convention that the prescribed inspcctionc and the issuc of the certificate arc
not simple formalities for the rcsponsible authority. Quite the contrary,
negligence on the part of such authority would incur the liability of the State
if a ship's failure to conform to thclprosoribed standards caused damage duc to
0il. We shall not repcat the obscrvations on rcsponsibility for a wrongful. act
contained on page 13 of the initial study (UNEP/IG.14/INF.18). Sce also reports
of Mr. Ago, a judge in the International Court of Justice and former rapportcur
of the International Law commission (a subsidiary body of the United Nations)
concerning responsibility for a wrongful act:

(1) "Review of prcvious work on codification of the topic of the international
responsibility of States", ycarbook of the Intcrnational Law Commission,
(ILC) 1969, Vol. IT;

(2) "The origin of the international responsability of States", ILC yearbook,
1970, Vol. II, pp. 177-197;

(3) "The internationally wrongful act of the State, source of international
responsability", ILC yearbook, 1971, Vol. II, part I, pp. 199-274;

(4) (Contimued) ILC ycarbook, 1972, Vol. II, pp. 71-160

(5) Documents A/CN.4/292 and Add.1 and 2; (continucd) ILC yearbook, 1976,
Vol. II, part I, pp. 3-54;

(6) Document A/CN.4/307 (continued);
(7) Document A/CN.4/307/Add.1 of 17 April 1978 (continucd).
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to do with the system of objective liability to which the shipovmer is subject.
Such State liability is accossory to the liability of the private individual
ceusing the pollution. It occurs only in residual fasghicn. 29/

2%, Losses causcd by oil pollution within tho torritory or territorial sca of
the injurcd State arc comsidercd to bu "damagce' within the mcaning of article II.
The person responsible is rocquired to comprincatc the victims for the expenditure
they have incurred in preventing and limiting the pollution,

24. TFurthermore, the Conventicn imposcs on the shipeowners concernced joint liability
whore damage appcars to have been caused by oil which has cscaped or beon

discharged from two or morc ships. However, articlc IV, which governs such

"joint" liability, appears to be somevhat obscurc, While ite application would

scarcely give risc to any problem in the evont of collision, what, on the other.

hand, would bc the position in a casc wherc two tankers allowed oil to escape,

completely independently of cach other, but whore the two oil slicks polluted

the same coast? This is the casc which ariscs, for example, whoen tankers take 2
advantage of the wrcck of another tanker to clecan cut their tanks ncar the scene ‘
of the accident, thus aggravating thc pollution; such tankers and the ship which
originally caused the pollution arc cqually liable. It would admittedly be

difficult to placec on an cqual footing as far as liability is conccrned two ships

whose damage~causing acts were not susceptible of any common mcasurc. It 1s

not, however, apparent from article 4 that ships arc jointly responsible only

if they are involved together in a single incident,

25, In addition, in conformity with a well-established tradition of maritime
law, 30/ the Convention incorporates in the régime of objecctive liability of the
owner a limitation as to its amount.

29/ See P.M. Dupuy, op. cit.,

P =SSR
30/ Deriving its origin from the middle ages and closcly associated with
the concept of the risks inhercnt in navigation by sea, the rule of the limitation
of civil 1liability of the owncr has always been acccpted in maritime law,

It has been incorporatcd in all maritime law conventions: .

Tnternational Convontion for the Unification of Certain Rules rclating to the
Carriage of Passcngcrs by Sca (art, 6), which was signed at Brussels on

29 April 1961 and cntercd into force on 4 June 1965 (as of 1 January 1978,
four Mediterrancan coastal Stetce had ratificd it; France denounced it on

2 December 1975);

Tnternational Convention for the Unification of Certain Rules relating to
the Carriage of Passenger Luggage by Sca (art. 6), signed at Brusscls.on
27 May 1967 (ratified by only onc Meditcrrancan State);

Convention relating to the Carriage of Passcengers and their Luggage by Sca
(arts.? and 8) signcd at Athens on 13 December 1974, and its additional
protocol signed in London on 19 Novomber 19706;

Convention relating to the Limitation of the Liability of Owners of Inland
Navigation Vesscls (CLW), concludcd at Genova on 1 March 1973, not yot in force;

United Nations Convention on the Carriage of Goods by Sce (art. 6), signed
at Hamburg on 31 August 1978.

See also the above-mentioncd nuclcar conventions and the 1976 .
London Convention, article 6. '
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(¢) Liability limited in rcspect of its amount

26. Article V provides that the shipowner shall be entitled to limit his
liability to an aggregate amount of 2,000 Poincaré francg for any onc incident
and for each ton of the ship's tonnage. él/ However, this suount must not exceced
a total of 210 million Poincaré francs, _~/ i.o. about 80 million current French
francs or $16.8 million. It is, however, made clcar that the owner is deprived
of the benefit of this limitation in the cvent of actual fault or privity; éé/
this does not have to be a serious fault or fraudulent act on the part of tho
shipowner 34/. :

27. The system established by thce 1969 Convention obviously conqtltutos a,
step forward as comparced with the amount of the limitation prov1dud for in the
innocuous Convention of 1957. 35/ Although having a definitely wider scopo

él/ A protoccl was adopted in TLoridon on 19 November 1976 at the conclusion
of the conference to revise the unit of account provisions of thc 1969 Convention
on Civil Liability. The limit of liability prescribed in article V,
varagraph 1, of the 1969 Convention was thus amended as follows: '"The owner of
a ship shall be entitled to limit his liability under this Convention in respect
of any one incident %o an aggregatc amount of 133 units of account for cach ton
of the ship's tonnage, However, this aggrogate amount shall not in any cvent
exceod 14 million units of account.”™ The unit of account referrcd to is the | .
special drawing right as defined by the Intcrnational Monctary Fund. It will be
seen that, in practice, this protocol does not make any substantial change in
the limit for liability as defined by the 196Q Convention,

32/ The Poincaré franc of 1928 is a unlt of 6b§-m11¢1grams of gold of
millesimal fineness 900, or approximatcly 0.37 current French francs.

Qé/ Actual fault or privity may take various forms: a fault in design
(weakness of the cleering gear, inferior~quality stecel used in its construction;
absence of dual controls, ckc.); fault regarding the rccruitment and qualifications
of the crew; fault in maintenance, fault as regards the navigation instructions
given to the captain, ctc.

34/ It is worth mentioning that one United Kingddm jﬁdgo congiders that
the bencfit of the limitation of liability is lost when there has been a fault
of omission or negligence on the part of the shipowner,

35/ Signed under the auspices of IIMCO, the International Convention
relating to the Limitation of Liability of Owna,ro of Sea~Going Ships did not
enter into force until 31 May 1968; seven Meditcrrancan countries had
ratified it as of 1 July 1978. ‘ o
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comprising all sca~going ships, including tugs, and covering dun@gﬂ of any kind

and not only damage causcd by oil ooilutlon, the 1957 Convention is not very

detailed and is insufficicntly comprehensive. ,o/ Oncs it has cntercd intc force,

a ncw Convention on Limitation of Liebility for Maritime Cleaims, signed in

London on 19 Nevember 1976, __/ will rconlace the 1957 Convention. This now
netrument docs not hOW‘VpT, intreduce any netcworthy changes and some countrics

havc already propos Jd its vision,

28. In practice, the limits of liability will bo multiplicd by five for small
ships and by only 1.5 for large shing, the amounts being in fulture expresscd in
spccial drawing rights ég/ and bascd on a sliding gcale depending upon the
tonnage of tho ship. Similarly, like ive prodocessor, it gives no definibion
of the liability régime for the shinowner, whilc the conditions wnder which

the benefit of the limitation will be lost will be practically unattainable,
with the result that the cwner will be deprived of the right to limit his
1iability only in the event of deliborate or incexcusablo fault, éﬁ/

(d) Obligation to cstablish a limitation fund and to maintain insurancc

29. Howevor, in oxder to benefit from the limitation of liability to which he
may be entitled under the 1969 Convention, the owner or his insurcrs arc requircd
under the Convention (art V, para 3) to cetablish a guarantce fund cqual to the
1limit of lisbility. ﬁg/ This fund must bo deposited with the court of the place

éé/ The view has been cxpressed that if the régime of the 1957 Convention
had been applied in the Torrey Canyon affair, it would, in the best possible
circumstances, have permitted only partial and absurdly low compcnsation
(about onec quarter) for the damage and loss which at the time cost the French
and United Kingdom Governments 30 million francs and imposed on them the
additional burden of proving that the shipowner was at fault, In fact, the.
dispute was scttled by negotiation. It should be noted that the 1969 and 1971
Conventions establishing a special régime Tor liability and compensation for
damage resulting from oil pollution came into being precisely becausc of the
difficultics which the Torrey Canyon accident had brought to light.

37/ Convention on Limitetion of Liability for Maritime Claims, London,
19 November 19763 not yct in force.

38/ Chaptcr II, articles 6, 7 end 8.

39/ This is what cmerges from article 4 of the Convention.

40/ In the Amoco Cadiz affair, for cxamplec, a limitation fund of this
kind, amounting to about 77 million French francs, was set up with the
Court of Brest on 27 April 1978 by lMutuszl London Steamship Owners, who were
respongible for the insurance of tho tanker.
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wherce the incident occurred, and the court will assume responsibility for
distributing the proceeds of the fund among the various victims. The
cstablishment of such a fund will thus cenablce the owner to make good only damage
whose amount does not exceced the ceiling of his insurance, i.c. 2,000 Poincaré
francs per registcr  ton of the ship, up to a maximum of 210 million Poincaré
francs. The owncer will also bc able to obtain the releasc of his ship or his
assets if they have boen scized following a demand for compensation for the
damage caused by the incident. 1Morcover, after the judgement, no entitlement to
compensation may be exercised in rospect of any assets othsr than the fund.

30. Taking as a basis the liability régimc sct up under the nuclear conventiong, 4;/
the 1969 Convention, in article VII, rcquires the owner of & ship registered in

a contracting State and carrying more than 2,000 tons of oil in bulk as cargo to
maintain insurance or other financial sccurity under the. conditions laid down

in article V relating to the limitation of liability. 42/

31. It goes without saying that thc 1969 Convention, which cstablished a special
liability régime whose originality and merits are widely recognized, suffers

however, from a number of shortcomings.

2. Shortcomings of the régime established under the 1969 Convention

(a) A régime weakened by an cxhaustive list of grounds for excmption

32, An analysis of the wording of the 1969 Convention, article III,

paragraphs 2 and 3, brings out tho multitude of "rslease" clauses excluding the
strict liability which the owner is required to assumc. As a result, this
fairly wide rangc éé/ of grounds for exemption would undoubtedly appcear to
reduce the scope and effectivencss of the special régime of objective liability.

() Limited geographical scope

33, 9Similarly, the geographical scope of the Convention is unduly limited.
wherever the accidont occurs, only damage ~aused within the territory of a
State, including its territorial sca, can be made good. Such legal rigidity

is inappropriate for the fluidity of the marine environment, cspecially since
the polluting agent, which is of an anarchic character, recognizes no frontiers.
Thus, article II arbitrarily excludes from its scope any damage occurring in

the exclusive economic zone. The paradoxical situation created by this text has
prowpted certain countriecs to ask IMCO to consider the possibility of revising

41/ E.g. article III, paragraph 2, of thc Convention on the Liability of
Operators of Nuclear Ships, signed at Brussels on 25 May 1962,

42 / Thére is a similar provision in article 8 of the London Convention
on Civil Liability for 0il Pollution Damage Resulting from Exploration for
and Bxploitation of Sca-~bed Mineral Resources.

43/ Article 3, paragraphs 3, 4 and 5 of the London Convention scems
less liberal than article IIT of the 1969 Conventicn.
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the geographical scope of the Convention in the light of developments with

regard to the law of the sca, and in particular the growing acceptance of the
concept of the cexclusive cconomic zonc. gﬁ/ The vovisced nogotiating text which
rcsulted from the eighth scssion of the third Unitcd Nations Conference on the

Law of the Sca recognizes, in rospect of the coastal State, the cxistence of an
exclusive cconcmic zone (arts. 55, 56, para. 1(b) (iii), 58, para. 2, 194, para. 2,)
Tt should be noted thet over 40 countrics have alrcady cstablished a
200-nautical-mile cconomic zone (two of theose are lMediterrancan countrics, but

they have not yot cxtended this measurc to their Mediterrancan coast).

(c) The liability cciling has becn cxcccded

34, Although the principle of the limitatien of liability dees not give rise to
any particular criticism, ifts application falls short of providing adequate
compensation for the vietims of substantial and catastrophic pollution of the
Amoco-Cadiz typo. ’

35, Accordingly, at its thirty-cighth scssion the INMCO Legal Committec had before Q‘
it a proposal for the revision of the limit of liability provided for in the

1969 Convention. Similarly, under o resolution adopted at its sccond sossion,

the Assembly of the International Fund for Compensation for 0il Pollution Damage

requested IMCO to consider the possibility of alicring the liability limits

prescribed in the provisions of the 1969 Convention (on civil liability for

0il pollution damage) and the 1971 Convention (cstablishing an international fund

for compensation for oil pollution damagc ).

36, Several arguments werc put forward in support of a rovision of the liability
limit. In the opinion of a numboer of delegations represented on the Legal
Committee, the fact that the 1969 Conventicn had not yct been universally
accepted was in a large mcasurc due to the inadequacy of the liebility limits.,
Another important rcason for rovising the Convention was said to be the fact

that the relatively low liability limits applicablc to small ships werc oftem
entirely insufficicnt for the damage thoy caused. It wae pointed out that the
ability of the insurance market to provide adequatce cover had substantially
increased over the previous ten yoars — an cncouraging factor which should
therefore serve as a basis for the dotermination of now limits. ﬂ Relercnce : .
was also made to the inflation which had characterized the 1970s. Therefore,
having rcgard to the new circumstances which had ariscn since the adeption of
the 1969 Convention, a proposal was made for the adoption of a minimum flat

rate for swall ships.

A4/ Article 2 of the London Convention has taken account of this development
by including the cconomic zone within its scope (art. 2(a) and (v)).

éi/‘ The Amocc Cadiz disastcr mede it nocessary to considcer higher limits
for the compcnsation payable to the victims of oil polluticn domage. It was
pointed out that the determination of the limits provided for in the 1969
Convention had boen influcnccod by the amount of cover which the insurance v
market could provide at the time ead that the situation hed changod radically
since the adoption of that Convontion. The limits 1aid down should be raised
as the cover which thoe insurance market cen provide now makis that nossib
The insurence market could provide cover of up to $100 million ;
(soe LEG XXXVII/7 and LIG XL/5). .

P .
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37. In that context the Legal Committee invited the sccrctariat of the
International Fund and the sccrctariat of IMCO to prepare a study on certain
legal problems to which the question of the revision of liability limits might
give rise. The Committec also invited the insurcrs to study the repercussions
of the revision of liability ceilings on “he insurance markct.

(4) Extremely limited scope

38, The 1969 Convention docs not cover all oil pollution damage, but only that
caused by ships actually carrying oil in bulk, that is, as cargo., Damage caused
by heavy oils carricd in drums is Thus cxcluded. Similarly, damage caused by
0il from the bunkers of a tankcr sailing without any cargo is not included in
the categorics of damage listed in article I; paragraphs 5 and 6. In so far as
the vesscl was navigating in ballast, the Convention would not have been
applicable as regards the compenesation of the victims of the Qlympic—Bravery
disaster, which cccurred in 1976; the tanker was carrying in its bunkcrs the
1,250 tonnes of fucl oil for the purposcs of propulsion and the generation of
electricity, and not as cargo.  In addition, damage causcd by explosion or fire
is not included within the scope of the Convention.

39. It is clcar from the recent work of IMCO that the Legal Committee has
alrcady rcceived suggestions from some delegations for including "non-persistent”
0il in the definition of the term "oil" and extending the scope of the

Convention to pollution caused by the discharge of oil from the bunkers of
unladen tankers. 46/

40, The régime sct up under the 1969 Convention rclates only to damage resulting
from pollution by persistent oil such as crude oil, fuel oil, hcavy dicscl oll,
lubricating oil and whale oil. Thus, apart from the special régime for civil
liability in respect of the carriage of nuclear products by sca, pollution

damagc resulting from the spillage of hazardous substances other than oil is
governed by the public-law régime set up under the 1957 Brussels general convention
on the limitation of the liability of shipowncrs. It may be rccallcd that this '
convention limits the liability of the shivowner to 370 Poincaré francs per
register ton, docs not cstablish a presumption of liability on the part of

the owner, and makes no provision for o guarantec of solvency of the debtor.

This amounts to saying that, in the cvent of damage causcd by discharge from

a cargo of noxious and toxic chemicals or by the cxplosion of a methane-tanker,
the compensation of the victims would undoubtedly romein insignificant in
relation to the losses suffcrced, which might groatly oxcced damage causcd by oil.

ﬁé/ An informal working group consisting of tochnical cxperts, under the
chairmanship of Mr., L. Lammc (Metherlands), has been given the task of studying
the following questions: the importance of the foresceable damage which may be
caused by the carriage of hazardous substances by sca, and catcgorics of '
substancces which arc in fact carricd by sca; the use of a schodule or schedules
and the factors to be teken into account in drawving up such schedules, and the
possibility of limiting the scope of the Convention to substances carried in
bulk or extending it to substances cerried in packagocs. This group has so
far considercd that it would be appropriate to adopt a fairly limitcd schedule
of substances likely to causc sericus danger and that, having rcgard to the
practical impossibility of drewing up a schsdule of substances carricd in
packagcs, only substances carricd in bulk would be cnvisaged. (Sce IMCO documents
1EG XxxIX/5, anncx I, LEG XLI/5, and LEG X1/9, paragraph 55).
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the possibility of extcnding the snecial regime providing for derogation from
customary law, ecstablished under the 1969 Convention, to damage causcad by agents
other than oil 47/ and has included the cuestion on its agenda.

} 4. In view of this anachronistic siftuation, IMCO has sct in train the study of

|

’ B. CONSIDERATION BY THE IMCO IIGAL COMIITYES OF A DRAFT CONVENTICH O LIABILITY

AND COMPENSATION IPOR THI CARRTIACE OF HOXIOUS AND HAZARDOUS SUBSTANCES BY SEA

42. The occasionally formidable damage causcd by the carriage of toxic substances
has made it nccessary to csteblish a special system of liability, the existing

' customary law being inadcquate to provide victims with appropriatc compensation.
It was, however, very quickly sccn that there werce many difficulties which would
be cncountered in such an undortaliing cimed at establishing a now convention
applicable to substances other than persistent oils, Cortain difficulties of
a technical character thus becamc apparent (schedulc of noxious products,
definition of th¢ hazardous charactoristics of the polluting agent). This

| prompted the Legal Committec, at its eighteenth scssion, é@/ to send

| guestionnaires to the Governments and organizations concerned in crder to obtain
from them the information nccessary for procceding with its work. The replics
to the questionnaires werc transmitted to the Legal Committee at its
twenty-sixth and thirty-sccond scssions in documents LEG XXVI/4 and Add,l and 2,
LEG XXXII/9/1 end Add.l and 2, and LEG XXXIII/WP/1, Since then, the Legal
Committee has included on its agonda questions relating to liebility for the
carriage of hazardous goods,

43. During the Committce's work, it considerced the idea of setting up a fund
comparable to that cstablished by the 1971 Convention for oil, the fund to be
financed by the petrolcum industry. Howvever, in view of the very marked
differcnces on all points betveen the positions of the various industries
concerncd with the carriagc of noxiocus substances by sca, this idea was rapidly

abandoncd. 49/

44, Various points of vicw were cypressced as to the scope of the proposed ncw
convention. Some delegations felt that the convention should apply to a limited
mumber of exceptionally and highly hazardous substances, Some stressed that the
draft should not be confined to substances considered to be intrinsically
hazardous since some substances which wore not intrinsically dangerous were
capable of causing cqually sorious damage when carried in large quantitics or
when they were necar particularly vulnerable arcas. Other delegations pointed
out that the convention should not be confincd to covering damage of a
catastrophic extent.

41/ The diplomatic conference responsible for drawing up international
regulations concerning oil pellution had alrcady adopted in Brusscls in 1969
a resolution recommending IMCO to intensify its work on the various aspccts of
pollution by substancoes other than oil.

48/ Sce IMCO document LEG XXXIV/7, pages 2-5. (Fronch toxb)

g

49/ For fullcr details on this question of a fund, scc part IT
of the present study. Sec also IIICO deccument LEG XXXVI/5 of 23 Junc 1978,
paragraphs 8-17.
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45, Most members of the Committee thought that the scope of the convention
should be restricted to cxceptional risks and to damage causced by particular
substances. -The question of cxtending the gcographical scope of the future
convention to damage occurring within all zones under the jurisdiction of the
coastal State was also envisaged., 50/

46. In the Committee very warked divergences betwcen the positions of delegations
became apparent, mainly on the following key pointss '

Designation of the person liables
Nature of the liability to be laid down;
Extent of that liability.

CONTESTED POINTS:

(a) The designation of the person liable

A7, At its thirty-sixth session the Legal Committce had before it a joint
proposal from Sweden and the Netherlands contained in document LEG XXXVI/Z.

This document proposcs a system under which liability would be borne cntirely .
by the partices concerned with the cargo, togcther with an alternative to that
system under which liability would be borne by both the shipowner and the shipper.
According to its sponsors, this system had the advantage of applying to a

limited number of extremely hazardous substances and to damage causcd by
toxicity, fire, cxplosion or pollution. The proposal also made it clcar that

the parties concerncd with the cargo (that is the cargo-owner or the shipper)
would not be subject to the same liability limitations as shipovmers under the
1957 and 1976 Conventions. In support of this formula it was argucd that persons
representing the cargo were in a better position to prevent damage and werce
better acquainted with the cargo. Some delogations referred to the nuclear law
conventions and proposcd that liability should e attriduted to the shipper,
irrcspective of the negligence of the shipowncr, operator, shipping agents or
other third parties, In that casc, the liability of the shipowner would be
involved only in the covent of action for recoursc.

48, Other delegations, however, pointed out that the shipowner was more readily
identifiablce and that he already had the bencfit of various liability insurances
while there had ncver been lisbility insurance in rcspect of cargo. In

accordance with the proposals made, the practical solution would be to place on

the carrier entire responsibility for the carriage of noxious substances. j;/ Such
a solution would be less costly from the insurer's standpoint than thatv of

placing responsibility on the cargo-owncr.

50/ It was also proposcd that expenditurc incurred on preventive or
remedial measures should be included in the revarablc costs,
Seec LEG XLI/S, paragraphs 37-48,

Ql/ The representative of the International Union of Marine Insurance
maintained that practical considerations concerning the insurance market suggested
that the main responsibility should be bornc by the carrier, (Cf. LEG XXXIV/?,
para 31). That formula would climinatc the legal difficultics vhich victims at
present encounter when they have to chocse the appropriate defendant, by giving
the victim the right to institutc procecdings against the shipowner, without
however prejudicing the right of rccoursc of the shipowncr against interests
representing the cargo.
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49. It would be unaccentable to relieve the carricr of liability to third partics
for conscquences resulting from the carriage of substances over which he has sole
control, In support of that sclution, mention was madc of the difficulty which
had bcen encoumtered.at the United Nations Confercnce on the Carriage of Goods

by Sca 1in agrceing on a dofinition of the term "shippor'.

50. The idea of a mixcd system, under which the shipowner would be liable up to
certain limits and the shipper beyond those limits, was also put forward. 52/

(b) The naturc of the liability

5l. The discussions in the Legal Committce brought out the close conncction
betwcen the question whether 1liability should be based on fault or whoether it
should be objective, and the choict of porson who would be liable, together with
the scopc of the ricks end damage covercd. Thus if the proposcd convention was
to cover only a small number of hazardous substances cmbodying a high risk,

objective liability should be provided for. _ Q

52. Another opinion expresscd was that if the convention was to cover a wider
rangc of substances, it would perhaps be nocessary to provide for different
liability régimcs for cach category of noxious substance. Thus objective
liability would be cstablished in the casc »f intrinsically hazardous substances
and liability based on other criteris in respeel of less toxic substances,

53. On the question of the liebility of the owner, some delcgations did not
want the proposed convention to depart from the traditional régime of liability
based on fault, '

54. Another formula proposcd involved imposing objuctive liability on the

shipper. The owner's responsibility would be incurrcd only in the cvent of

negligence., It was also suggested that objective liability should be borns by

the owner and the shipper, in which casc, howover; the latter would make a fixed
contribution, Arguments werc also put forvard in favour of cbjective liability

which would be strictor than in the 1969 Convention and would be bascd on the

régime adopted in nuclear law, hoving remard to the intrinsically hazardous .
nature of the substances carricd and taking into account the enormous risk which ‘
would result from accidents.

55. 1In the discussions which took place within the Legal Committee there were
very lengthy argumcnts in favour of the principle of objective lisbility,
especially for cxtromely hazardous substancecs. It was, howcever, made clcar that
there should be a limitation of liability, which would be considercd as a =
corcllary of the rulce of no-fault liability.

(¢) The extent of liability

56. As far as tho shipowner is concerncd, most declegations felt that it would ™
be advisable to rctain the limitations cstablished in the 1976 Convention on
Limitation of Liability for Maritime Claims.

52/ Thus the shipowncr is liable up to the ceiling established in the 1976 .
Convention, beyond which liability passes to the shipper.
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57. With regard to the shipper it was felt that he should assume_ g . supplementary
liability for damage not. coverad-by-the amounts fixed in résngct of 1iability in
the 1976 Conventlon. In such.a case,:. however, bho cargo—ownor should also
benefit from some form of limitation. ii/ T :

58. 1In conclusion, the Committcc has in general agreed that, for incidentsof - »
catastrophic pronorulons, neither unlimited liability nor tho llablllty reglmc"
provided for in the 1976 Convention would be sufficient. The 1976 régime is”

- not appropriate’ in particular on account of thc rclatively low limits. fixed for

_-small ships. 54/ ‘As for unlimited liability, such a solution would have a-
negative effect in that it would bankrupt persons found to be lleble without,
however, providing for compcnsatlon for the victims.

Eé/ Several possibilities werc envisaged for calculatlng the lelt of
.11ab111ty 6f shippers (sce LEG XXXIV/?, paragraph 50). 1In addition, another
formuls was proposod making thc shipper llablc for an unlimited amount :
(sec LEG XXXIV/7, paragraph 51).

54/ Although, as has alrcady bcen scen, the limits have bden 1ncreased
comparcd with thosc of tht 1957 Convention (Jee pagoes. 38 and 39 above)
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PART II. COMPENSATION FOR POLLUTION DAMAGE IN THE SPECTAL CONTSXT OF THE
MEDTTERRANEAN SiA: POSSTBLE FORMULLS FOR COMPENSATION FUNDS FOR
THE VARIOUS SOURCES OF POLLUTION

Foreviord

59. Among the sea-covered areas of the globe where shipping activity is most intense,
the Mediterranean is a region characterized by heavy international maritime traffic.
In fact, this part of the world is traversed by a totally disproportionate amount of
the vorld's oil-tenker traffic, with disquieting consequences as far as pollution and
the resultant quality of the maerine environment are concerned,

60. Although an accident on the scale of the Amoco Cadiz disaster has not yet

occurred in the Mediterranean (the time and place of accidents are, by definition,
impossible to predict), local operational pollution exists in the Mediterranean as a
natural consequence of the carriage of crude oil. Hovever, this kind of pollution,
vhich has occurred regularly for several decades, is far more difficult to control than
on the world's other shipping lanes bzcause of the nature of this semi-enclosed sea,
wvhose water is renewed only once every 80 years. Qj/

61. Out of a total of 26,895,000 barrels of crude oil a day (1,359,370,000 tonnes
a year) carried opn all shipping routes, 23 per cent is carried through the Mediterranean
(arrival, departure or both), i.e. 6,205,000 barrels a day (309 million tonnes), 56/

62. Obviously, this traffic passes through the access routes to the Mediterranean,
namely, the Strait of Gibraltar, the Dardanelles, the Bosporus or the Suez Canal.
Knovledge of the legal régime governing passage through these internationally vital
vatervays is essential for this study of the problem of compensation for pollution
damage.,

63, The access routes to the Mediterranean must be analysed in order to assess the
adequacy of the international agreements concluded between private companies or States
concerning compensation for pollution damage and the latent dangers vhich threaten the
Mediterranean. Straits are by definition narrow sea arcas that are vulnerable to
pollution. If an accident occurs, can the existing legal instrumenis deal with this
special situation and compensate the victims? Tuo hundred thousand tonnes discharged
into this area (Amoco Cadiz type pollution) vould affect practically the entire
Mediterranean and would be a real catastrophe.

64. Another threat to Mediterranean ecosystems, fishery resources and the development
of coastal areas for recreational purposes is the direct influx of pollutants from
rivers flowing into the Mediterranean through the territories of coastal and non-
coastal States. 57/

-

The International Convention for the Prevention of Pollution from Ships,
London (1975) constitutes an important development for the Mediterranean‘coqptries. In
accordance vith certain provisions of this Convention, vhich considers the Mediterranean
as a "special area', discharges from any oil tanker and any ship are prohibited in
Mediterranean waters even beyond the 100-nautical—mile limit.

56/ See Méditerrande an 2000, No. 37, fourth quarter 1976, page 49. Article by
Giuseppe Sacco entitled "1 pour cent de pétrole nerdu en mer",

57/ See Workshop report No. 3 of the Intergovernmental Oceanographic Commission,
Monte~Carlo, 9-14 September 1974, UNESCO. »

>
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65. VWe thus intend first to consider the access routes, vhich are to a certain extent
responsible for the. physiology of the Mediterranean.

66. We shall ther consider the existing legal instruments relating to compensation
for pollution damage, particularly from the standpoint of the changes vhich have
occurred in this area sinece the initial utudy vas Drepared (UNEP/IG. 14/@NF 18).

67.' The study of the Mediterranean from these various standp01nts will enable us to
make a diagnosis of the specific situation of this sea and consider the remedies
required. These ve shall call possible Mediterranean formulas for lines of research
and study. : '

CHAPTER I: THE PHYSIOLOGY OF THE MEDITERRANEAN

Avcess routes

68. As is vell knowm, 0il- tankers or shlps carrylng various kinds of chemical or other
products enter the Mediterranean through the Suez Canal, the Strait of Gibraltar, the
Bosporus. or the Dardanelles. Although the current work on the widening and deepening
the Suez Canal will lead to a substantial increase in oil-tanker traffic on this
shipping route,” the provisions of the future International Convention on the Lau of

the Sea concerning the legal régime for passage through ctraits embody the principle

of the right of transit passage for ships of all kinds and this undoubtedly endangers
the economic security of the @ocastal States of this semi-enclosed sea. The
establishment of a right of transit passage different from the concept of innocent
passage has the effect of permitting free and unconditional access to the Mediterranean
regardless of the type of ship concerned (merchant ships, warships or nuclear ships).
Free and uncontrolled passage constitutes a potential threat to the security of this
sea, vhich has already bLeen »ecognized as a special ares.

69. The freedom of navigation advocated and stubbornly defended by the maritime
Povers must surely be synonymous with the implementation of their military strategy
in this region rather than an expression of any concern to expand international trade.

Section T: The Suez.Canal

70. The Suez Canal's economic importance for world trade arises from its geographical
situation. Because it links the Medlterranean to the Red Sea, this vatervay eliminates
the need to sail round the Cape of Good Hope and provides a short-cut for ships

trading between east and vest. The ports of the Red Sea, the Arabian Gulf, the
Arabian Sea, the Bay of Bengal, south-east Asia and the Far Fast become directly
accessible to those of the eastern seaboard of North America, North Africa and the
Middle Bast. Distances on the main shipping routes are on the average reduced by half
by virtue of the existence of the Canal.

71, VWhile establlshlng itself as one of the world's most important merchant shipping
routes, the Canal began to reflect the grouing concern of the world economy with
regard to oil from the Middle Bast as a major source of crude oil supplies. The Canal
provided the link between the crude oil sources in the Arabian Gulf and the refineries
in Burope, North America and the Caribbean.
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72. Until its closure as a result of the 1967 vwar, the Canal played a vital role in
the world ftrade boom. In 1966, for example, 14 per cent of world shipping passed
through the Canal and oil shipments accounted for 73 per cent of that traffic. QQ/

73. The closure of the Canal in 1967 resulted in an immediate and staggering rise in
shipping costs because more circuitous, and hence more costly, routes had to be used. jg/
The Canal was reopened to international shipping in June 1975. Howvever, the world
recession, changes in the size of oil-tankers and transport costs have lead .to

important changes in the volume and distribution of tanker traffic through the Canal.

74. In 1977, 33.9 million tonnes of o0il and petroleum derivatives passed through the
Canal out of a total traffic potential of 627 million tonnes.

75. At present the Canal can take only vessels of up to 75,000 tones deadweight and
250,000 tonnes in ballast. However, as a result of the work currently in progress on

the videning of the Canal, its oil-tanker traffic will increase substantially within

the next four years. This will lead to an increéase in traffic 'in the Mediterranean ‘
(fewer oil~tankers will go round the Cape) and larger vessels, both in size and in

terms of tonnage of fuel-oil transported, will pass through the C:inal. One can only
vonder about the consequences of the foreseeable increase in traffic in the
Mediterranean in the very short term fcr navigational safety in the region.

76. The Bgyptian authorities have already begun to implement a two-stage plan to widen
the Canal:

The first stage of this plan is intended to permit the passage of:

Vessels having a breadth of betueen 11.5 and 16 metres, and of 150,000 tonnes
deadweight and 300,000 tonnes in ballast. '

This first stage should be completed by about 1980,
The second stige of the plan is interied to permit the nassage of:
Vessels having a breadth of betueen 11.5 and 20 metres. - - '

When the Second stage is completed (1983-1984), tankers of 260,000 tonnes
deadweight will be able to pass through the Canal.

f7T. The fact that such large vessels carrying such large cargoes uwill be able to sail
through:the Canal will inevitably make traffic in the Mediterranean even heavier.

See H.P. Drevry (Shipping consultants) Ltd., London, No. 62 in series,
May 1978: "The Suez Canal and its impact on tanker trade and economics". The other
figures mentioned in connection vith the Canal are derived from the same source.

v UNCTAD has estimated that between 1967 and 1971 the closure of the Suez Canal
led to a total increase of over $2,800 million in oil carriage costs.
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8. Thus, by the end of the first stage, over 37 per cent of existing vessels and
tankers tnder construction and scheduled for service by 1980 will be able to-pass
through the Canal fully laden.,

79.>'Furthermore, in view of this programue to increase shipping through the Canal,
and taking as a reference the 200 million tonnes which passed through the Canal
annually before 1967, 60/ the following predictions may be made.

By the end of the first stage of the plan (1980) which will permit the passage
- of tankers of 150,000 tonnes deaduveight, total amnual oil traffic through the Canal
will increase to 400 million tonnes.

By the end of the second stage (1983-1984), with the increase in the Canal's.
capacity, annual oil traffic will reach 800 million tonnes.

These estimates are based on the annual volume of traffic recorded before 1967
and projections as from 1980,

80. In a recent document on sea areas vith the highest risk of accident __/ prepared
by the 0il Companies International Marine Forum (OCIMF), the Suez Canal is mentioned
among the shipping routes most frequented by tankers. The same, very up-to-date
document refers to the international straits most frequently used by shipping of all
kinds, such as the Strait of Gibraltar, as sea areas that are potentially subject to
risks of collision.

8l,. The. reopening and widening of the Canal can only add to the congestion in the
Strait of Gibraltar and, as a result of technological developments, will pose
greatly increased threats to the coastal States.

ég/ Mr, Ahmed Machhour, President of the Suez Canal Organization, said in a recent
statement: '"Some 21,000 vessels representing a tonnage of 200 million tonnes pass
through the Suez Canal every year'". Mr. Machhour, quoted by the lMiddle East news
agency (MEN) in a dispatch from Ismallya, added that these vessles "earn Egypt
some $500 million'" every year.

Mr. Machhour also stated that the number of vessels passing through the Canal
"will increase to 22,000 this year". He announced that "by mid-1980, with the
completion of the first phase of deepening the waterway, the Canal will be able to
take 150,000 tonne vessels',

MEN also reports that "61 vessels belonging to 26 countries recently passed
through the Canal, bringing to 81,183 the number of vessels which have passed through
the watervay since it was reopened on 5 June 1975". The agency adds that these
ships "represent a tonnage of 875.5 million tonnes'". See the Morocecan daily
newspaper Le Matin of 10 November 1979.

61/ See document entitled "Higher risk sea areas”, a rlsh analy31s prepared
by OCIMF, August 1979.
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Section II: International straits: Gibraltar, the Bosporus and the Dardanelles’

82. The Strait of Gibraltar, and the Bosporus and the Dardanelles, vhich are situated
at opposite ends c¢f the Mediterranean, are important access woutes to this sea. The
revised Informal Composite Negotiating Text (ICNT) which has been dravm up by the
Third United Nations Conference on the Law of the Sea devotes a number of provisions
to the legal régime ‘governing passage through such waterways,‘ég/ and to the powers
of coastal States vith regard to the prevention of marine pollution.

83. Consideration of these questions is therefore entirely justified and is extremely
important in this analysis of the operation anc ‘conception of compensation machinery
to deal with possible accidents in the Mediterranean resulting from the large volume
of traffic at the entrance to or‘éxit”from"these straits.

84. During discussions of the question of straits at the various sessions of the Third
United Nations Conference on the Lav of the Sea, the attention of the major Powers

and the economic and technical concerns of the coastal 'States focused on an essential
category of straits, namely those which international shipping has to use in the
absence of.an alternative route, i.e. the Straitsof Gibraltar éj/,and Malacca.

85. These straits, vhich are used by all kinds of international traffic, are
particularly vulnerable sea areas éﬁ/ because of their geographical characteristics and
the very heavy shipping traffic using them. The residents of coastal States must
therefore be vigilant and users must constantly exercise due care,

86. The need for due care has given rise to the adoption by the major Powers of
objective criteria governing transit Passage in the revised ICNT. The industrialized
countries! oil supplies are largely carried by sea and depend to a considerable extent
on the free passage of vessels through these straits. A number of third vorld
countries, such as Algeria, vhich is dependent on the Strait of Gibraltar, hold a
similar position for basically economic reasons.

87. Although the Jtates bordering straitc are awvare of the need to ensure the- -
continuous flow of international sea~borne trade through their territorial waters
vhich coincide with the strait, they are apprechensive about the carriage of pollutants
such as hydrocarbons because of the damage uvhich could be caused to their environment,
and to the entire region surrounding the strait. They therefore advocate the
establishment of appropriate technical regulations for transit passage in order 1o
ensure international navigational safety and the, security of the coastal States,
particularly vith regard to the prevention of pollution. ‘

62/ It is common knowledge that, besides the special conventional regulations
governing certain straits such as the Bosporus and the Dardanelles, there is a general
régime set out in article 16 of the Geneva Convention and in the provisions of the
revised ICNT (part IIT: Straits used for international navigation, in particular
arts. 37, 38, 39, 42, 45, etc.). |

63/ Some 30,000 vessels a year, exoluding pleasure craft and varships, pass
through the Strait of Gibraltar. See Lloyds Information Service, London. '

64/ The Strait of Gibraltar varies in width between 14 and 15 km betueen a line

Joining Cape Spartel and Cape Trafalgar to the vest and Buropa Point and Ceuta to
the east. ’
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88. To this end, the revised ICNT 65/ grants States bordering straits the power to
prevent pollution by giving effect to applicable internatioral regulations regarding
the discharge of oil and other noxious substances in the strait, ;

89. For some States, free transi® and the protection of the interests of coastal

States are not incompatible. States such as Canada and the United States of America
consider that vessels in transit must conform to the international. rules, procedures
and practices concerning the prevention and limitation of pollution caused by ships,
and that the coastal States may take action against ships which do not respect these

90. 1In practice, there is increasingly close co-operation betueen the States
bordering straits and the principal users of straits. Thus, Indonesia, Malaysia: and
Singapore have agreed to recommend a number of measures to regulate the passage

of vessels through the Strait of Malacca. él/ Negotiations have also taken place

" between the United States and Malaysia, and between Japan, Malaysia and Indonesia,
~with a view to guaranteeing protection of the marine environment against the dangers

of pollution resuliing from the passage of shipping through this strait.

91. The Bosporus and the Dardanelles are subject to a special internationally agreed
regulatory system deriving from the Montreux Convention of 1936, The existing system
governing the Turkish straits is based on the principle of freedom of passage for
merchant vessels and a limited right of passage for warships in time of peace.

‘92, The Black JSea coastal States benefitﬁfrom preferential treatment. Although these

straits, unlike other straits, are governed by very detailed international regulations,
they are not immune from oil-tanker accidents and, following a collision between a
Romanian tanker and Greek freighterlég/ only a few hundred metres from the Haydarpasa
roads at the mouth of the Bosporus, the Turkish authorities are envisaging strict

regulation of shipping in the Bosporus. -After this disaster, the Turkish authorities

may well decide unilaterally to make obligatory the presence of a Turkish pilot on
board all foreign vessels using the Bosporus and the services of a tug for
oil-tankers.

93. Turthermore, according to the most experienced experts consulted for the study of
navigation in the Mediterranean, small ships of which there appear to be many- in

this sea, constitute the greatest hazard (in Japan, for example, accidents are very
frequently caused by small ships).

94. The study of the physiology of the Mediterranean calls for a brief study of the

major rivers which flow into it. :

65/ See revised ICNT, article 42.
66/ See L'océan partagd, page 129, by R.J. Dupuy, Editions A. Pedone.

67/ In view of the undeniable similarities between Malacca and Gibraltar,

a practical study will subsequently be carried out on the spot as a supplement to

this study.
68/ Le Monde, 16 November 1979.
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Section ITI: Rivers‘and"pipelines

95. The study of the rivers vhich flow into the Mediterranean is fundamentally . '
connected with the tricky and controversinl question of land-based pollution. We
therefore felt that it might be useful ‘to supplement the study of this question in

visual terms by including in annex II a map showving the main rivers which flow into

‘the Mediterranean. = = - s s : ' . -

96, The problem of compensation for damage :esultingAerm'lgnqebqsquPOIIution in the
Mediterranean will be dealt with subsequently. -

97. In the Mediterranean region, the sea~bed is covered vith a dense network of .
cables .and pipelines. The question consequently arises vhether compensation should

be envisaged for pollution damage caused by this underground network, which supplies
0il to the main Mediterranean terminals. In some cases pipelines, vhich are considered
as accessories .of & terminal or off=shore oil~rig, are subject to the same compensation

=hing il B

98. At this initial stage of our study, we have drawn an over-all picture of the

access routes to the Mediterranean with a view to identifying as closely as possible

" the problems posed by .compensation for pollution damage in the specific context of

the Mediterranean. In this connection, and in addition to these .data which are
specific to the Méditerranean, there are a number of generally applicable international
legal instruments concerning compensation for pollution damage. In our initial study,
we-drew up a list of such agreements betwéen States or international legal .entities
‘relating to the compensation .of poliution vietims., -~ . .~ . . - IR PR

99+  Because of the numerous developments which have occurred since the initial version
of this study was prepared we shall examine the changes which have taken place in the
existing machinery for compensation for pollution damage, particularly by hydrocarbons.

CHAPTER II:‘ CHANGES IN THE EXISTING MACHINERY FOR COMPENSATION FOR OIT
POLLUTION DAMAGE

recourse as appropriate to the compensation machinery established under the
1969 Convention on Givil Liability for 0il Pollution Damage oxr the voluntary
TOVALOP or CRISTAL compensation plans devised and managed by shipowners and oil
companies respectively,

100+ Several recent accidents have shovn that the victims of oil pollution have had ‘
. i )

101. The Convention on the Establishment of an International Fund for Compensation for
O0il Pollution Damage was drafted in 1971 but did not enter into force until

October 1978. S
102. These four legal instruments (the 1969 and 1971 Conventions and the TOVALOP and
CRISTAL agreements) came into being at 'a time when tankérs were -smaller and money
depreaiated far less rapidly than today; _they are unable to_cope financially with the
size and cost of certain accidents, 70/ - ' i L - v

69/ See OECD document ENV/TEP/79.11 of 25 October 1979, page 34, -"Pollution des
mers par les hydrocarbures; limites de 1l'indemnisation", by Martine Rémond Guouilloud.

70/ See OECD document Ho. 4(16) of 25 September 1979 containing a partial .
register of the cost of cleaning oil slicks. '
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103. After almost a decade, the maximum amounts of-compensatlon payable under the -
1971 Convention and the private agreements (TOVALOP and CRISTAL) were increased in

01978 and 1979. The idea of revising the upper limit on the shipowner's llablllty,‘for

which prov1310n ic made in the 1969 Convention, is currently gaining ground.

104. However, even if the compensation ceiling of the 1971 Fund was 'doubled, it would
not be sufficient to cover the damage caused by the Amoco Cadiz disaster. Or as the
French delegation stated at the first session of the Assembly of the Fund 71/ even
the doubling of the ceiling would already seem to be far from sufficient for proper
and equitable compensation for catastrophic pollution similar to that which followed
the grounding of the Amoco Cadiz: What would have happened if a larger-capa01ty
oil-tanker had sunk in the Mediterranean?

’ 165;>Collectivizatibn of the risk in such a situation in the form of intervention by

the coastal States themselves to bear an additional share in the process of
indemnification appears to be a helpful solution. An awareness of this problem has
already prompted certain countries, such as the United States of America to establish
large-scale national compensation machinery to deal with pollution disasters. .
Similarly, OECD has prepared a number of interesting studies of these questions wlthln
its transfrontler pollution group __/

106. It is on these main themes that ve intend to focus our analyses.

Section I: The four existing legal 1nstruments relating o compensatlon for

oil pollutlon damage

107. The four existing sources of compensation for.oil pollution damage are:
The TOVALOP protocol of agreement and the 1969 Convention; and
' The CRISTAL plan and the 1971 Convention.

108. The first twe legal instruments providle for compensatici, payable by the
shipowners, of not more than the current ceiling of $16.8 million. They represent

a limit on the shipowmers' liability. The other two instruments establish a system
of compensation which supplements the first two and is financed by contributions from
the oil industry in proportion to oil imports.

These texts have been amended since the first version of the study was issued
in document UNEP/14/INF.18. We shall examine these recent amendments in an amalysis
of the parallels between the 1969 Convention and the TOVALOP agreement, on the one
hand and the 1971 Convention and the CRISTAL agreement, on the other. Although there
are in existence four texts relevant to compensation for oil pollution damage, they
do not follow one upon the other, but are complementary and operate in pairs in
dealing with the various cases of compensation of oil pollution victims.

71/ See IMCO document OPCF/A.I/14/1 of 13 November 1978 (first session, first
Assembly of the 1971 Fund).

. 2/ See the list of studles carried out by OECD (Env1ronment Dlrectorate)
referred to in the bibliography appended to this study.
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A, The parallel between TOVALOP and the 1969 Convention

109. It should be clearly understood that the compensation provided for under the '
TOVALOP plan covers the same field (hydrocarbons) and the same liability (shipowmers'
liability), and comprises the same liability ceiling ($16.8 million) as the

1969 Convention. However, the fact that the tuwo agreements exist can be accounted -

for by the practical operation of compensation. We.shall therefore consider in turn:

The TOVALOP agreement and the June 1978 amendment; and

The 1969 Convention and its compensation ceiling, which has been called in

Whether TOVALOP and the 1969‘Conv3ntion are complementary or whether they overlap;

The marine insurance market: a step forward,

(1). The TOVALOP plan 13/ ’ - L .

110. TOVALOP is a gentleman's agreement between 99 per cent of shipowners throughout
the world which came into effect on 6 October 1969 before the 1969 Convention. Under
this agreement, shipowmers subscribe to a liability insurance scheme under a mutual
system comprising the "protection and indemnity clubs" (P and I). These P and I clubs
constitute a geniunely volumtary charter. The funds of these shipovners' mutual
associations are made up in part of the contributions paid by members on the basis

of a provisional assessment at the beginning of the financial year., In view of the
mutual status of these P and I clubs, the amount of the insurance premiums depends
largely on the finances of the club.

111. The shipovner's liability was initially limited to $100 per gross register tonne
and the ceiling was fixed at $10 million, in line with the financial capacities of
the insurance market at the time., Since its establishment, TOVALOP has been invoked
to provide compensation in a number of oil pollution incidents, an incomplete ligt of
vhich is given in annex II1. :

bring their 1imit liability into line with that of the 1969 Convention, 1&/-i.e.
$16.8 million. In accordance with the amendment to the protocol of agreement
establishing TOVALOP, which took the form of a resolution, 15/ the parties to the
agreement, bearing in mind the fact that there are still regions of the world which
are not covered by the scope of the brovisions of the 1969 Convention because they
have not yet been ratified by States in those regions, and until the Convention has
achieved universality, have decided on this alignment, vhich will provide a means of
contributing to compensation for any oil pollution damage that may occur in those
regions. :

112. The shipowners participating in the TOVALOP plan decided, on 1 June 1978, to - ’

73/ "Tanker Owners'! Voluntary Agreement concerning Liability for 0il Pollution'".
The Soviet fleet acceded to this mutual insurance system in 1972, :

74/ The up-to-date figures for the TOVALOP plan as of 1 June 1978 are $160
(instead of $100) per tonne with a limit of $16.8 million (instead of $10 million).

75/ See the text of TOVALOP as reprinted in June 1978, Plantation House,
Fenchurch Street, London. .
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(2). The 1969 Convention: steps towards revision of the limit on the shipowner's
liabilitl '

113. The 1969 Convention established the rrinciple of a limit of $16.8 million on the
shipowner!s liability (art. V of the Convention); it is applicable in the event

of a-disaster through the establishment of a fund with the court of the place in - .
vhich the incident occurred. The fund is proportionate to the tonnage of the largest
tanker vhich existed at the time when the Convention was drafted, i.e. a VLCC

(very large crude carrier), vhich can hold 250,000 tonnes of oil,

114. The limit set in the Convention has been exceeded because 500, 000~tonne vessels
are now being built. Zé/ This has given rise to the idea of revising the limit in
the light of the experience gained since the Convention came into force on

1 June 1975. The Convention states that if the incident occurred as a result of the
actual fault or privity of the owner of the vessel, he shall not be entitled to
avail himself of the limitation on liability. Consequently, the shipovner may be
denied the benefit of the $16.8 million limit. As indicated by the Amoco Cadiz case,
the legal armour.of the companies is -sometimes plerced, and efforts gre madé to
establish the liability of the group on which the shipowning company - depends. 11/
The French Government has' filed suit not only against Amoco Cadiz Transport, the
shipowner, but also against Standard Oil of Indiana, the parent company of the group.

115, The 1969 system is in fact the result of a delicate compromise between the
limitation on the liability of the shipovmer and on the liability of the cargo-owner,
The controversy on this subject was revived as soon as the French Government,
following the Amoco Cadiz disaster, demanded, at the two sessions of the

General Assembly of the 1971 Fund in November 1978 and April 1979, that the amount
of compensation provided for in the 1971 Convention establishing the fund should

be doubled. ‘

lé/ Some of the French experts who were consulted think, however,that the
vessel of the future will be the 125,000-tonne tanker. The cost of fuel, the
increasing scarcity. of oil and the high daily cost of immobilization of a
500,000~tonne tanker will soon become unacceptable to the oil companies.

If this proves to be the case, traffic in the Mediterranean will increase
considerably because, according to the same experts, it is medium—tonnage vessels
that use the Mediterranean, quite frequently carrying dangerous substances,
pollution by which is not yet regulated by a convention.

77/ OECD document EWV /TEP/79.11, Environemnt Directorate, Paris, 25 October 1979.
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116. The reaction of certain countries such as the United States of Amerlca and Japan )

is clearly indicative of the increasing support for-the revision of the -
1969 Convention. 78/

This trend tovards rev131on of the 1969 Conventlon prevailed, because at its.
second session {(April 1272) the Assembly of the Fund adopted a resolution’ inviting
"IMCO to consider the desirability of revising the 1969 Convention in viev. of the .
decision to raise the 1971 Fund's compensation ceiling to $54.millidn.‘12/ |

These developments have a direct impact on the situation in the Mediterranean,
since a number of Mediterranean coastal States are parties to the 1969 Convention.

117. At present the tuo agreements (TOVALOP and the 1969 Convention) are juxtasposed
and first glance might seem to duplicate each other because they cover much the

same ground, In practice, the way in vhich compensatlon operates. makes it quite
clear that there is no duplication.

(3). Are TOV.ALOP and the 1969 Convention complementary: or do they overlap? 0

118, The following preliminary observations should be made.

- Since the 1969 Convention did not enter into force until 1975, six years
passed during which the only compensation received by the victims of oil pollutlon
damage vas through TOVALOP.

[8/ At the‘first session of the Assembly of the 1971 Fund (November 1978) the'
representative of the United States expressed concern about the growing dispartiy
between the liability of the shipowner and that of the cargo~owner. '

The representative of Japan favoured the revision of the 1969 Convention
because, in his vieu, an increase in the Fund's compensation ceiling was dependent ‘
on a similar change in the 1969 Convention, the purpose being to achieve an j
equitable distribiation of liability betwe-a the cargo~ouner and the shipowner, ‘

At the thirty-fifth session of the Legal Committee of IMCO, the French
delegation made similar considered comments on this question: "One might also "
reconsider the limit established under the 1969 Convention for shipovmer liability, "
since an increase in the amounts made available: by the Fund would reduce the burden
on_the shipowner. The shipovner could then envisage increasing the amounts for
which provision was made under the limit of his liability."

See IMCO documents, first Assembly of the Fund, first meetlng, November 1978
OPCF/A.I/SR.7 and 8.

19/ Under this resolution, IMCO is called upon to coﬁsider, inter alia, the
justification for the limits set in the 1969 and 1971 Conventions. See IMCO . .

document, second session of the Assembly of the’ 1971 Fund (April 1979),
FUND/A.2/17.
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- The TOVALOP plan, by virtue of the teyt vhich establlshed 1t §‘/ 1s 1ntended
to be a transitional measure, operating until such time as the 1969 Convention
becomes universal in character.

~ At present the Convention has been signed by only 40 States and therefore
TOVALOP remains fully in force in cases vhere damage is attiributable to vessels
registered in States which are not parties to the 1969 Convention. The spheres of
application of the two instruments overlap and are 1nterrelated thereby 1ncreas1ng

~ the poss1b111t1es of compeneatlon for v1ct1ms.

119, It-is interesting to note the follow1ng TOVALOP provisions which are not embodied

in the 1969 Convention.

- Unlike the 1969 Convention, TOVALOP provides for compensatlon for 1mm1nent w
and serious threats of pollution, even if there is in fact no oil splllage.

- Unlike the 1969 Convention, TOVALOP provides for compensation imn” the event of
pollution caused by vessels in ballast and covers the bare~boat charterer_ln the
same way as the shipovmer,

~ Unlike in the 1969 Convention, IN TOVALOP a fault on the part of the shlpouner
can never cause the liability limitation to be set as1de. ‘

120. These comments and analyses of the nature of the two texts lead to the
conclusion that TOVALOP plays a supplementary role in relatlon to the 1969 Convention.

TQVALOP is, as stated above, financially manged by the P and I insurance clubs,
What is the current situation in the marine insurance market?

(4) The marine insurance market- a steﬁ forvard

121. Aware of the scope and growing danger of pollution, and ooncerned about the.
development of civil liability law in the area of environmental damage, insureres are

‘showing extreme caution in covering pollution damage. It is not surprising to find

that, in the United Kingdom, there is an unwritten tradition that United Kingdom
insurers on the fixed-premium market do not guarantee the civil liability of
shipovners; they in fact restrict their activities in this area to reinsurance
operations. Thus under the TOVALOP agreement the shlpowners havé set up their own
insurance in the form of the P and I clubs.

122, In view of the inadequacy of the liability llmlt ( 16.8 mllllon) established

by TOVALOP and the 1969 Convention, and made apparent by the attempts to set aside
this limit by proving actual fault on the part of the owner, the marine insurance
market announced in February 1979 that in the latter case it coilld increase coverage
to $100 million. - In other words, the P and I clubs, i.e. the liability insurance

markets and their reinsurers, can provide coverage of up $100 million if, under the

machinery established by.the 1969 Convention, the limit of §$16.8 mllllon is exceeded.

80/ See page 4 of the TOVALOP text:.?TOVALOP will remain in force atuleast
until June 1981, but may be rescinded after that date.,
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123, The P and I insurers took this decision at their February 1979 meeting with .
shipowners participating in TOVALOP, thus shoving the positive-evolution of the -
insurance market in this area and the advantage of a mutual system to cover pollution
risks. } i RS0 R

The other parallel in the legal structure of compensation for oil pollution..
damage is that constituted by the 1971 Convention and the CRISTAL plan. '

B.,. The parallel‘Between CRISTAL and the 1971 International Convention on the
Establishment of an Internmational Fund for Compensation for Oil Pollution Damage

124. The 1971 Convention and the CRISTAL plan supplement the 1969 Convention and the
TOVALOP plan respectively with regard to compensation for oil pollution damage.
Similarly, there is a striking parallel betuveen the two former sources of compensation,
vhich take over from the two latter. ’ -

(1). The 1971 Convention

125, Until this Convenfion came into force, the maxns.mum é.mount of comf)ensation pa.yable.
by the Fund in thé event of an accident did not exceed %30 million.

(a) The entry into force of the 1971 Fund

126, The 1971 Convention establishing the compensation fund, ﬁhich was signed on
18 December 1971, did not enter into force until 16 October 1978 after instruments
of ratification had been deposited by eight States,

With the accession of the eighth State, France, the second contributor, the
Convention entered into force. The Italian Government deposited an instrument of
accession to the Fund on 27 February 1979, and the Convention entered into force for
Ttaly on 28 May 1979. Seven Mediterranean States are now parties to the -
1971 Convention (Tunisia, Algeria, Yugoslavia, France, Syria, Monaco and Italy) out
of a total of 19 States (see annexes IV an? V).

127, After the Amoco Cadiz ran.aground, France proposed in IMCO that the 1971 Fund's
compensation céiling should be raised. . . .

(b) Raising the 1971 Fund's compensation ceiling

128, This increase was accepted at the cost of a fairly protracted dispute between
two schools of thought vhich continued through two sessions of the Fund's Assembly
(November 1978 and April.1979)..

(1) The initial controversy: the maximalist position of France.

129. It is an indisputable fact.that over the nine years vhich have. elapsed since

1971, monetary values have declined vhile the fear of accidents involving pollution

. has increased, Under the terms of article 4, paragraph 6, of the 1971 Convention, the
Lssembly of the Fund may decide to raise the ceiling of 450 million Poincaré francs §l/
(the aggregate amount of compensation payable by the Fund in respect of any ore-
incident) to a ceiling of 900 million Poincaré francs. 82/

81/ Equivalent to $3%6 million. .
82/ Equivalent to {72 million. .
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130, As early as the first session of the Assembly (November 1978 ) France proposed
that the aggregate amount of oompensatlon payable by the Fund 1n respect of any one
incident should be doubled, 83/

At the first se381on10f the Assembly the French proposal was supported by the
United States and the United Kingdom. Japan strenuously opposed the increase on the
grounds that, in the case of Japan, it would have the effect of throwing the whole
burden of compemsation on the cargo-ouners, which were small Japanese oil companies
struggling to survive. gg/

Most States expressed a preference for deferring the decision until the
Assembly's second session in April 1979. Finally, a vote was taken at the first
session and resulted in the rejesdtioh 85/ of thé French prdposal (8 votes %0 2).

(ii)  The final decision: secompromise between the two schools of thought.

131, From the standpoint of the present study it is instructive to examine closely
the arguments in favour of raising the compensation ceiling in the évent of damage
caused by oil spillage. §§/ During the second session of the Fund in April 1979,
a second: vote was taken by roll-call on the proposal to increase to §72 million
the aggregate amount of compensation payable by the Fund in respect of any one
incident. Ten States voted in favour of ‘the increase, QZ/ two voted against and
there were three abstentions. Having failed to obtain the requisite three-—quarters
majority, the proposal was rejected. The Assembly finally decided by 13 votes to 1
(Indonesia) to. raise the ceiling %o 675 million francs ($54 million). This decision
vas Taken on 20 horil 1070 T T e T A L TR
(iii) Operation of the 1971 Fund 88/

132. During 1979, the Fund examined claims for compensation as a result of accidents
off the coast of Japan and in the Baltic Sea. The first was a collision in March 1979
which caused considerable damage to Japanese fishermen. Cleaning-up costs and the
cost of compensating fishermen amowited to £400,000 (pounds sterling). In the second
case, the crude oil spilt from a Soviet tanker (the Antonio Gramsci), which ran
aground off Ventspills in February 1979, was carried across the Baltic Sea by the
currents and was trapped under the ice., After the thaw, the oil spread and polluted
some. 2,000 islands in the Svedish.archipelago. It is estimated that cleaning-up
operations will give rise to c¢laims on the Fund amounting to 28 million. ' The operation
operation of the Fund has necessarily been rather limited in comparison with

voluntary CRISTAL plan, which has been functioning for seven years.

§j/ I.e. increased to $72 million, which is the maximum laid dowvm in the
1971 Convention. . : ‘ .

4/ See IMCO document OPCF/EI/SR 7, page 13 (French text), first session of the
Assembly, November 1978,

85/ See IMCO document OPCF/AI/SR 9, page 3 (French text), Assembly, November1978;

6/ See the documents for the first and second sessions of the Assembly of . the .
Fund .

87/ Bahamas, Denmark, France, Federal Republlc of Germany, Ghana, Noruay,
Sweden, Syria, Tunisia, Unlted Kingdom,

'+ 88/ IMCO document: press releasc issued on the occasion of the first anniVersary
of the entry into force of the Fund, dated 16 October 1979.
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(2). The CRISTAL plan; 89/ amendment of 1 June 1978

133, Modelling themselves on the shipovners vho set up the TOVALOP plan, the oil
indusiry establisiied an interim plan known as the CRISTAL plan. This sytem of
post-incident compensation takes over from the liability assumed by the shipovmer.
CRISTAL is financed by funds contributed by the oil industry, the annual contribution
of each participant being proportionate to the amount of o0il carried by him
throughout the world during the preceding year. The funds are administered by an
international forum.

134. Since 1 January 1978, CRISTAL has raised its compensation ceiling for any one
incident from $3%0 million to $36 million. On that date, and in order to meet
obligations arising from the partial amendment of CRISTAL, the oil companies decided
to align the compensation ceiling vith that of the 1971 Fund, vhich at that time had
not yet entered into force. This ceiling, like that of the 1971 Convention, can be
raised to §$72 million, by agreement among the parties.

135. Because the 1971 Convention has been in force since October 1978, there might be
a temptation to think that CRISTAL no longer serves any purpose. The mmintenance

of CRISTAL might duplicate the 1971 Fund, since the objectives are the same,
intervention in the compensation-process is virtually the same and, above all, the
contributors (the oil companies) are the same.

(3) The coex1stence of the CRISTAL plan and the 1971 Fund: are they complementary
or do they overlap?

(a) A few preliminary observations should “be made.

136, The 1971 Convention establishing the Fund became applicable only in October 1978,
vhereas the CRISTAL plan entered into force on 1 April 1971. During this seven-year
interval, CRISTAL filled the gap caused by the non-applicability of the .

1971 Convention by prov1d1ng Compensatlon to victims of accidents, as showun in the
table in annex VI. ’ :

137. The CRISTAL plan is by definition an interim plan. The text establishing it 29/
states (in the preamble) that CRISTAL will remain in force until 1 June 1981. The
agreement can be brought to an end either on that date or subsequent to the entry
into force of the 1971 Convention, but only vhen the Convention has been ratified

by a majority of States. '

(b) In practice, CRISTAL plays a complementary role in relation to the
1971 Fund, as is apparent from the following facts.

178, At present, the 1971 Convention establishing the Fund has been signed by only
19 States, which is a fairly small number. The maintenance of CRISTAL is fully
justified so long as the 1971 Convention has not achieved the status of universality

89/ Contract Regarding an Interim Supplement to Tanker 0il Pollution (CRISTAL),
signed on 14 January 1971.
90/ ©See the text of CRISTAL published by the 0il Companies! Institute for Marine

Pollutlon Compensation Ltd., P.O. Box 2013, Gibbons Building, Queens and Reid Streets,
Hamilton 5, Bermuda (edltlon dated 1 July 1978).
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vith regard to its sphere of application. This can be explained by the fact that

0il cargoes passing through the sea areas adjacent to the coasts of States that

are not parties to the 1971 Convention cannaot benefi®-from the compensation machinery
established under the Convention if a disaster occurs. Howvever, they can benefit
under the CRISTAL plan. - Thus, quite recently in Jvly 1979, the incidents arising
from.a collision betuben two hlpS the Aegean Captain and the Atlantic Empress,

in the Caribbean near Trlnldad and Tobago xqre not covered by the 1971 Fund since

the States which were the victims vere not partleu to_the 1971 Conventlon._gi/
Consequently, the oil importers will not havé to pay twice. Furthermore, the

1971 Fund's present ceiling for compenuatlon (¢54 willion for any one incident)

is higher than that 6T the CRISTAL plan ((36 million). The dlfference of $18 million
will therefore be borne solely by the 1971 Fund if CRISTAL is also appllcable in

the case of a single incident. .

[

139. Since CRISTAL and thé 1971 Convention have identical roles, oﬁe xight be

tempted to believe that the cargo-owners contribute tuice to the financing of the

two systems. Houever, in the practical operation of the compensation machinery,

a number of corrective factors come into play: CRISTAL functions ih a more flexible
menner and is more responsive to particular circumstances. Contributions are paid

in accordance with a "statistical' yardstick, in other vords, the number of incidents
which CRISTAL has had to cover, - This sliding-scale of contributions constitutes a
code of conduct for CRISTAL, By contrast, the 1971 -Fund, which operates on an
administrative basis and has many overheads, requires contributions uhether or

not an incident occurs.

140.-In any event the contrlbutlons paid by the 0il industry to support the tuo
systems of. 1ndemn1flcmtlon are of the same kind but may not nécessarily have the
same sphere of application. At this specific level, it cannot be said. that there
is complete duplication between CRISTAL and the 1971 Fund.

It should also be stressed that CRISTAL, unlike the 1971 Convention, does
not cover pollution resulting from unusual, inevitable and irresistible natural
phenomena, the intentional act of a third party (terrorist activities) or negllgence'
on the part of the State responsible for malntalnlng the relevant navigationadiaids,™

141. If we try to present in visual terms the current possibilities of compensation
for oil pollution damage, ve can arrange them in four successive tiers:

91/ See the press release issued on the occasion of the firéfjanhiﬁéfsary of
the internatiqnal 0il -pollution compensation fund, p. 2. ‘ '
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Over $100 million and
Fourth tiex Collectivization International community
~ o - (catastrophic damage)

Over $54 million
Third tier Capacity of the international marine
’ insurance market is $100 million

o Over $16.8 million
Second’ tier . - (CRISTAL $36 million
1971 Fund $54 million)

: Liability of the shipowner
First tier Under $16.8 million
1969 Convention - TOVALOP.

The four legal mechanisms presented above nevertheless have some shortcomings.

Section IT: The limits of the present system of compensation for oil pollution damage

142. (a) The most obvious shortcoming is the limited sphere of application of the
present system, which covers only damage resulting from pollution by persistent
hydrocarbons, Qg/ Thus any damage that might be caused by heavy 0il carried as
cargo and damage caused by oil from the fuel tanks of a large tanker sailing in
ballast are excluded, Qj/ Not only giant tankers pass through the Mediterranean
but also ships carrying hazardous substances, such as chemical products (1ead,
tetrae thyl, ammonium nitrate, etc.).

92/ I.e. 0il which on spreading does not evaporate or dissolve in the water.
For the definition of persistent oil see Mr. Simon's study. "Civil redress for
0il pollution damage at sea' 1976, page 22.

22/ The Olympic bravery accident showed that the 1200 tonnes carried in its
tanks for propulsion and electricity generation purposes not as cargo, when
discharged into the sea, were not covered by the 1969 and 1971 Conventions, in
spite of the considerable damage they caused. For a more thorough analysis of the
shortcomings of the treaty system of compensation for damage as established by the
1969 and 1971 Conventicns, see the report prepared by the French parliamentary
commission of inquiry set up as a result of the grounding of the Amoco Cadiz,
vol. 1, No. 665, in particular pages 319-322,
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(v) It is true that the IMCO Legal Committee has been studying for two
years a draft convention on liability and compensation in connection with the
carriage of noxious substances by sea. The issue still outstanding is the
advisability or otherwise of setting up a. specific compensation fund independent of
the 1971 Fund., Similarly, the problem of sharing the burden of liability between
the carrier and the shipper continued to give rise to significant differences of
opinion between the various delegations attending the thirty-eighth session of the
Legal Committee. 2&/

(¢) The present compensation ceiling ($54 million) is too low to begin to
provide equitable compensation for the victims of an accident on the scale of the
Amoco Cadiz disaster. Conscious of the inadequacy of the amounts of compensation
provided for under the Brussels Conventions of 1969 and 1971, some States, while
not acceding to those Conventions, have opted for the incorporation and application
in their municipal legal system of a comprehensive system of liability and
compensation for marine pollution damage. This is the case with the most recent
United States legislation of January 1979, 25/ vhen the House of Representatives
began consideration of two texts which make up this legislation. The new
United States Act proposes to set up a compensation fund of {200 million,
administered by the Secretary of the Treasury and financed by a tax of three cents
a barrel on oil imported into United States refineries. The experience gained as
a result of the pollution caused by the grounding of the Amoco Cadiz demonstrates
in spectacular fashion the inadequacy of the amounts fixed by the 1971 Convention.,
It is significant that in this case the expenditure incurred by the French
Government in combating the pollution amounted to 415 @illion francs, to which
must be added 45 million francs in compensation to the victims, making a total
of 460 million framcs or about $100 million. 96/ The ceiling of $54 million thus
appears too low to provide proper and equitable compensation for catastrophic
pollution such as that caused by the grounding of the Amoco Cadiz.

—~ What would have happened if it had been a larger tanker? Moreover, what
would have happened if the accident had occurred in the Mediterranean Sea?

These questions lead us to consider possible solutions in the Mediterranean
to deal with marine pollution caused not only by oil but also by cther sources
of pollution.

94/ See the report of Legal Committee on the work of its thirty-eighth
session (INMCO document LEG/XXXVIII/S of 6 March 1979).

22/ Comprehensive Oil Pollution Liability and Compensation Act.

96/ The 1971 Convention establishes 272 milliog as the maximum amount of
compensation. ' o
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CHAPTER III: LINDS OF STUDY: 2OSSIBIE FORMUIAS FOR A MEDITERRANEAN COMPENSATION
FUND

143. At the present stage of our study, one can only indicate a few areas of
research. for poc-ible solutions for the specific case of 4l.e llediterrancan to
supplement the present internctional system of compensation for damage caused by

0il pollution and other sources of pollution.  The revised ICNT, which will
constitute the general framework and the comprehensive legal structure covering all
aspects of the law of the cea, ovens the coor to new initiatives with regard %o
compensation for pollution damage to the marine environment. Article 235 of ICNT_QZ/
provides for the establishment of a compensation fund with the objective of ensuring
"prompt and adequate compensation in resncct of all domage caused by pollution of
the marine enviromment, State shall co-operate ..., in the further development of
international law relating to ... compensation for damage ... as well as develowmmefit
of criteria and procedures for payment of adecuate compensation such as compulscry
insurance or comnengsation funds'.

144, Consequently, it would be incorrect to think that the 1971 TFund constitutes a
universal penacea or that any new initiative to set up supplementary compensation
funds will inevitably be impeded or opposed by States, The dicasters which have -
already occurred have been sufficiently alarming to alert States to the problem and to
inculcate responsible and clear-headed attitudes., Turthermore, in this connection

it is interecting to note that the Secretary General of INCO, in his opening .
statement at the first sessgion of the Assembly of the 1971 Fund in November 1978, QQ/
said that the Tund constituted the first significant international effort to provide
adequate financial resources... in order to combat the increasing dangers of pollution
caused by the carriage of oil., He expressed the hope that it would pave the way for
other international measurcs to combat threats whose nature and likelihood were such

that they could be effectively countered only through joint initiatives.

145. Joint initiativé® should in fact be talen in the lediterranean to counter
effectively the disastrousc consequences of accidents arising from various sources

of pollution. A diplomatic corference of the Meditérranedn coastal States held under
UNEP ausnices conld malke a choice bhetiteen various options. The plenipotentiaries
would be able to assess the advantages, disadvantages, economic viability and
feasibility of each approach.

146, Ynat options could be submitted for concideration by a diplomatice conference
of this nature? The options listed below may be talen as constituting the outlines
of a solution for the compensation of the victims of damage arising from the various
sources of pollutiomn,

See ICHT -section 9 "Responsibility and-liability", article 235
(A/CONF.62/A7,10/Rev,1, ». 117).

98/ See INCO document OPCF/A,1/SR.1 page 2 first session of the Assembly
of the 1971 Iund, Hovember 1978.

®
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First option: oil: make membership of the 1971 Fund universal among
Mediterranean States?

Second option: off-shore drilling: extend the OPOL agreement to cover the
Mediterranean?

Third option: noxious and hazardous substences: establish a specific fund?

Fourth option: for land-based pollution, preventive or corrective action?

Section I: Option No. 1

1477, Should all Mediterranean States become members of the 1971 Fund or should an
inter-State compensation fund be set up specifically for the Mediterranean?

In the case- of compenoatlon for oil"” pollutlon damage, there could’ be two
alternatives

(1) First élternative

(a) iMuitiléteral.action by the Mediterranean coastal States,

148. Such action could be initiated through the adoption of a resolution by the
States parties to the Barcelona Convention to the effect that all those States
should accede to the 1971 Convention on the Bstablishment of an International Fund.
Seven Mediterranean States are already parties to this Convention. 99/ Before such
a resolution is adopted, it would be advisable to contact the Governments of the
Mediterranean States which have not yet acceded to the 1971 Convention in order to
find out why they have not done so and what misgivings they have with regard to

this Convention. 100/  Some States might be persuaded to ratify the Convention if
there was a revision of the present ceiling for compensation, which was raised

to $54 million in April 1979. The discussions which took place at the two sessions
of the Assembly of the 1971 Fund revealed a clear trend in favour of high ceilings .
for compensation capable of meeting the heavy financial consequences of disasters
such as that involving the Amoco Cadiz.

149. In view of the interplay between the 1971 and 1969 Conventions, it would be
equally useful if the latter was ratified by all the Mediterranean coastal States.
At present, the majority of these States are parties to this Convention, 101/ only
Albania, Egypt, Libya and Turkey not yet baving acceded to it. Representations to.
these States might prove useful in order to ascertain the reasons for their present
attitude, It is true that the liability ceilings established under the

1969 Convention have been critized by a number of States, as indicated above, as
being too low,

22/ Algeria, I'rance, Italy, lMonaco, Syria, Tunisia and Yugoslavia.i

100/ During the first session of the Assembly of the Fund, the United States . -
of America proposed that the Assembly adopt a resolution urging States parties to the
two Conventions tor request IMCC to convene a diplomatic conference as soon as possible
in order to examine the problems vhich are preventing some States, including the
United States of America, from ratifying the Convention, See IMCO
document OPCF/A,1/SR,8, first session of the Assembly of the Tund (Hovember 1978).

101/ The following States are parties to the 1969 Convention: ‘Algeria, Cyprus,
France, Greece, Israel, Italy, lMonaco, Morocco, Spain, Syrie, Tunisia, Yugoslavia.
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150, Once this Convention has been revised, as already provided for in the
IMCO work programme, other States might be encouraged to accede to it.

Meanvhile, unilateral action by each Mediterranean coastal State could very
usefqlly be take.. with regard to the users of this sea.

(b) Unilateral action

151. Bach Hediterranean coactal State could adopt within its municipal legislation
measures prohibiting access to ito territorial waters and ports by any chip which

did not have appropriate insurance cover. In other werds, <the shipowner would bave
to show that his country had ratified the 1969 Convention. 102/ )

152. Would such unilateral action run counter to the principle of innocent passarce

through the territorisl waters of a State? An uninsured ship using the territorial
waters of a coastal Stete is a potential threat to the economic security of that

State, In the event of an accident, an entire region might Ye affected by its
consequences. If a giant tanker ran aground in the Strait of Gibraltar, not only .
Morocco and Spain but also the neighbouring States bordering the lediterranean

would be affected. Consequently, unilateral action of this kind by a coastal State

is in conformity with the very spirit of the principle of innocent passage. Its

adoption would be timely since at the international level only 42 States have ‘
ratified the 1969 Convention.

153. Against muliilateral action by the Mediterranean coasgtal States aimed at the
ratification of the 1971 Convention by all those btates, it might be argued that

in any case, and in the abgence of guch action, the CRISTAL plan would come into

play in the event of an accident affecting a State which was not a contributor to
the 1971 fund and that only in the event of the cancellation of the CRISTAL plan

would such action be justified.

154, The fact remains that the 1971 fund's ceiling for compensation is inadequate.,
Might one therefore envisage a complementary mechanism for the Mediterranean States
which would take over from the 1971 fun¢ in the event of c-itastrophic pollution
resulting from oil spillage? 103/

(2) ‘Second alternstive: @ Mediterranean inter-State guarantee fund ' ‘ .

155, ‘In addition to the compensation ceiling established under the 1971 Convention,
the Mediterranean States can always set up an inter-State guarantee fund for this
sensitive area of the globe. 104/ Contributions to this fund would go towards

the prefinancing of compensation., The fund would pay compensation in full for
large-scale damage exceeding the present compensation ceilings. A reasonable

t0ll based on criteria to be determined could be levied on each access route to the
Mediterranean.

102/ The French act of 1977 contains provisions to this effect.

103/ The experts contacted during the visits made by the authors of the study
in Burope did not express any ‘reservation with regard to action which supplemented
the possibilities of compensation offered by the 1971 fund, and which did not
duplicate the fund.

104/ In the initial version of the study (UNEP/IG.1//INF,18) we outlined ‘
possible operational machinery for such an inter~State fund.




UNEP/IG.23/INF.3
page 45

156. The Suez Canal is convenient since there is already a toll which could be
adjusted with the direct co~oneration of the Lgyptian authorities. A distinction
could be-made-betreen-6il- corpoes: oririnating outdide the Mediterrancafi végion = °
and those originating within the region. S e

G

157n Oil cargocs oripinating outside the lMediterranean rerion

For every oil cargd at least one t0ll should be paid to the guorantec fund at
the time of entry into the Hediterrancan, either ot the lLuez Canal or at the first
Hediterranean port vhen the ship enters vias the 3trait of Cibralter or the Bosmorus

158, O0il cexrpoes oripinabing within the Mediterranean region

In the case of oil produced »Hy one llediterranecn coastal Gtate and delivered
to other Mediterrenean coastal States, the toll would be payable in the imnorting
State (a recelipt would he ﬁivnn) In the casc of 0il from a Mediterranean coastal
State paseing through the heoNLCfranoam to a2 deotination outside it, the toll would
be payable in the expor 1ag state. ' '

156, Traffic in the Moditorr- can is Vound to increase alarmingly in view of the
impending completion of wvorlt on the widening of the Suez Cenal. The establichment
of a supplementery guoXentce fund o »rovide compensation for oil pollution damage
is not unjustified. ' '

160 Whethcr one or the other of %the two alternatives outlined above is selected,
the essential point is to cnsure feir compencation for the vietims of oil pollution,
and indeed of other sources of pollution (hazardous subgtances, off-shore
0il-drilling, eté¢. ...). It ic of vitel imvortance, narticularly in the case of
the Modlterr,nean, that there should be an automatic svctem for the assumption of
responsibility Tow providing compensatidén for domage over and above the existing

" compensation ceilings (thy rough a supnlementery toll levied on cargoes passing

through the Mediterrancan to finance the liediterrancan inter-State guaranuee fund
r perhaps through the agoumption of resnonsibility by the coastal State itsoelf

by virtue of its prerogetive to grant the vse of its flag). This automatic system
could be a "Mediterroncon- solidarity fund¥ financed by -comtributions from-all the
ceastal States, A sinilor procedure might be envisaged for the carriage of

hazaordous suaﬁtﬁnccu.

Section 11 Ontion No. 2: Opecial compensation fund for the carriage of noxious
et

and hazordous  substances?

-

161, As already menticne od, the lepgal Committee 'of IMCO has been working for two years
on a convention on civil liability for the carriage of hazardous substances other

than oil. This work, which ip still in progress, involves some extremely complicated
legal and economic points whose consideration iz heyond the scope of this study,
llevertheless, we wish to mention here the compensation aspect because the carriage

of hazardous substances in the llediterranean gives wige to serious concern about

the safety of that-gsear In IO o sugsestion has beenm made FTor the establishment

of an internationai comnon sation fund similar to the one gset up in ]07 but financed

by the manufacturers of chemical preducts. Hovever, what vas regarded as a workable
method of financing for the 1971 fund (oonmributions from a well~-structured and clearly
identified oil industry), might not »rove worliable in the case of chemical manufacturers
oimilarly, the dislribution of responsibility between the carrier and the shimwer is

a delicate problem because it has given risc to gharp differences of oninion between
States. N , e S

The foreseeable development of off-ghore operations in the lediterranean also
ralses the problem of the increaseo rigk of accidental pollution.
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Section IIIs Option Mo, 3: FPollution resulting from off-shore oil operations 105/ '
in the Mediterranean

162, Some Mediterrancan coastal States hove already started to explore and to Y
exploit their continental shelf (Livyan irab Jamghiriya, Spain, Tunisia,.Yugoslavia),

and this is not without transnational danger to that region. 0il pollution

originating from the continental shelf of a Mediterranean country could spread

over a great distance and cause damapge to neighbouring countries. -

In the face of such possibilities, there is no satisfactory compensatory
mechanism for the assumption of responsibility for the victims of a disaster of this
kind in the Mediterranean.

163, There are in existence two legal instruments in this area:

~ The 1976 Convention on civil liability for oil pollution damage resulting from
off-shore activities has certain shortcomings 106/ which at present deprive
it of any value for the Mediterrancan. . .

- Tollowing the model of the TOVALOP and CRISTAL plans, the off-shore operators
have decided of their own accord to offer possible victims compensation for
damage resulting from off-shore oil pollution through the CPOL plan. 107/

The total financial 1liability of the operator for each accident is limited
to $25 million, .

164, At first the OPOL plan was applicable only in waters within United Kingdom
Jurisdiction. It was then extended to Demmark, the TFederal Republic of Germany,
France, Ireland, the Hetherlands and llorvay. Could it be made applicable to the
Mediterranean coastal States? This is a first alternative which should be examined. .
Another alternative might be the establishment of an international or regional fund
similar in conception to the 1971 fund.

(l) First alternative: extension of the OPOL plan to the llediterranean

165, This alternative may encounter some ¢ifficulties, such as the fact that the
present operators in the llediterranean do not subscribe to OPOL, An extension

of OPOL to this sea would mean that the o0il companies operating in the North Sea .
but not in the lediterrancan would be bound by the guarantee oblipation of the

OPOL plan. In other words, those companies would guarantee onerations conducted

by third parties, by other companies. OPOL differs from the CRISTAL plan, membership
of which requires proof that the operator has adequate financial TESOUTCES, 1.2,

that he can pay damages of up to 25 million in the event of pollution. The joint
responsibility of the other members in cases vhere an operator belonging to OPOL

or his own guorantor is at fault is provided for in the operative part of the legal
instrument establishing OPOL, Therefore, in order o extend OPOL to cover the
Mediterranean, the mutual ruarantee clouse would have to be revigsed, unless the
Mediterrancan coastal States vere uwnwilling to set up & "Sccond OPOL! for the
Mediterranean,

105/ Since the oil pollution in the Culf of Mexico resulting from the explosion
of an oil=well on 3 June 1979, the most recent disaster has been the accident in the
Bay of Campeche on 26 June 1979 (sce Le londe of 26 June 1979).

106/ London Convention of 17 December 1976. See article by Mr. André Dubais
in the Journal of law and commerce, 1977 ‘ ‘

107/ Off-gshore Pollution Liability plan, concluded at London on 4 September 1974,
to which 41 oil companies have now acceded,
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(2) Second alternative: comnensation fund for pollution damage resulting from
of f~shore onerationg T

166, Professor J, lMcLoughlin, in his report 108/ submitted at the preparatory
meeting in Rome on a protocol relating to the legal aspects of the pollution of

the Mediferranean resulting from the exploration and cxploitation of the continental
shelf_aﬁd"bf'the,gea-bed and -its subsoil, prowesed an international fund to which.
all States parties conduching off-shore opcrations would contribute in proportion to
the drilling and oil production operations wvhich they controlled in their respective
sectors of the continental shelf., It would be for the ititate to decide vhether its
contribution would depend cntirely or only in part on authorization rights,

He went on to say that if such a Tund could be established for damage caused
by off-ghore operations in the llediterraneen, it would be very closely linked to
any protocol relating to the question.

In view of the proximity of oil rigs to the littoral of the coastal State, it
might be wise %o argue in favour of compulsory ingsurance contracied by the.
concessionary company. In this connection, compensation for off-chore pollution
should be placed within the framework of the relations governing the State granting
the concession and the concessionary comnany . : : ‘ ’

167. These alternatives might be submitted for consideration by the lediterranean
coastal Statec; a further alternative relates to compensation for damage cansed by
land-based pollution,

section IVs - Option Ilo, 4: Compengation £6¥ domare coused by land-based nollution

L

168. In the arca of pollution of the marine environment, some nollutants are

easy to identify‘@uch as 0il) and others are hard to identify because they come

from diverse sources., The latter kind of pollutants in fact result from land<based
pollution. How can onc think of compensation for damage if the damage is not
idenvifiable? That is the crux of the problem. ozt of the experts consulted

on this point were unanimous in thinking that in this field preventive action by
the coastal Utates would he the most realistic solution.

169. It might be desirable for the 1egislation”of the lMediterrancan coastal States

to provide for compulsory incuronce for certein pollution-causing industriecs situated
along their coastlines (e.g. cement works, paper mills, chemical fertilizer plants),
local authorities would exercise control over establichments or services presenting a
specific pollution riglk (stqtions for the treatment of sewage and houschold refuse,
establishments classified as causing pollution) through the rules in force. 192/

108/ BSee report by Professor lcLoughlin, basic document Ilo. 4, reference
number NEP/1400-7702-1552, of the joint UNEP-IJO project for the said meeting, :
entitled "Civil 1liability and gusrentee funds", Rome, 11~15 December 1978. S

109/ BSec OECD Inviromment Directorate, working paper Ho, 10 (Paric,

27 Sentember 1979), relating to compensation for nollution-related demage ana
insurance, ' c v ‘
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- CONCLUSION

This additional study of the question of liability and compensation for damage
resulting from pollution of the Meditcrranean environment has sought to report and
analyse a certain amount of new data and to bring the firs' study up to date. It
has also endeavoured to make some additional observations on the possibilities of

establishing compensation machinery to supplement the existing international machinery

with a view %o meeting the geographical and ecological requirements peculiar to the
Mediterranean.

Two essential points must be stiressed.

A prerequisite for any attempt to establish compensation machinery for the
various. sources of pollution in the Mediterranean in order to supplement the existing
machinery is undoubtedly a genuine political will on the part of the Mediterranean
States to remove any possible obstacle to the implementation of such measures.

This political will should be reflected in practice by direct intervention
on the part of these States in the form of acceptance of responsibility for damage
beyond vhat is currently vprovided for in the "compensation market'. TFor example,
the marine insurance market apparently cemnot exceed $100 million for the carriage of
0oil.  According to the marine insurers consulted, the burden cost of $100 million
is a truly enormous effort made by the insurance market to cover possible accidents
caused by the carriage of oil.

Above this ceiling, intervention by the Mediterranean States throush reinsurance
might be envisaged. This would be a complementary form of insurance taken out by
the Mediterrancan community to cover the veriod after a disaster, since the following
types of action could bhe taken:

Prior action: establishment of an inter-State fund before an accident occurs;

Subsequent action (after o disaster): this would avoid the mobilization of Tunds,

to vhich certain States might object.

The pooling of the pollution risk 110/ above certain limits seeoms to be the
pattern of the future. Come States have already recognized the extent of the damage
that can be caused by oil pollution and have set up national machinery establishing
mutual coverage of the pollution risk at the federal level. The convening of the
comnittee of governmental cxperts on the lMediterrancan Sea is an unmistakable sign
of the vigilance of the Hediterranean community and of UNEP with respect to these
interdependent and complicated questions of liability and compensation for damage
caused by pollution of the llediterranean environment.

110/ One example is the Texas City digaster in 1947, vhen there was a powerful
explosion and Texas City was almost entirely destroyed. ILventually a bill was
enacted by the United Sfates Congress ordering the community, in this case the
State of Texas, to assume .responsibility. Thus the Texas City disaster showed, by
its very extent, that neither the companies nor world-wide insurance or reinsurance
could meet the very high cost of the disaster. The only reasonable alternative vas
for the community to meet the cost.

@
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out of acts not prohibited by international law); e
Mr. L, CAFLISCH, Professor, Institut des Hautes Etudes Internationales. -

France
Paris

- Mr. SURBIGUET; . S o e Lo .
- -OECD (Mr. H. SMETZ, Environment Directorate); R o
Mr. Bernard André DUBAIS, Directeur juridique, Compagnie Francaise des
Pétroles; . - B " . S R
Mr. F. ODIER, Chef, Service juridique, Comité central des armateurs de France;
Mr. Pierre LATROND, Conseiller Juridique, Comité central des assureurs - -
maritimes de France; ‘ _
Professor du PONTAVICE,-Univergité. de Paris; : ~ .
‘Mrs. Martine REMOND GOUILLGUD, Professeur de droit maritime, Sorborne;.
Professor Paul Marie DUPUY;

Aix-~-en-Provence

Professor Pierre BONASSIES;
Nice
Professor A, PIQUEMAL,

Noryéy (Oslo)

Professor of Law Carl August FLETSHER, University of Oslo;
Mr. K.M. BRUZELIUS, Head of Division, Department of Legislation, Ministry
of Justice,

Sweden (Stockholm)

Jrodbrukspept, Jakobsg 26 Fack 10320, Stockholm; Telex 11461 Loendes;

Institutet foer Vatten Och Luftvaardsforskning, Haelsingeg 43 Vox 21060,
10031 Stockholm; Telex: 11792 Ivls;

Miljoedatanaemnden, Drottringg 20, 11151 Stockholm;

Zoologiska Institutionen Vid Stockholms Universitdt, Raadmansc 6801,
11386 Stockholm,
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United Kingdom (London) ’

Mr. BUSHA, Head, Legal Department, IMCO;

Mr, Arthur E. FISHER, Managing Director, Marine Pollution Compensation .. .-
Services "imited, CRISTAL B

Mr. Derek B.A, OCKFNPEN Assistant to the Managing Director, International
Tanker Owners' Pedera‘tlon Limited, TOVALOP;

Mr. R,H. GANTEN, Director, Internatlonal Compensation Fund for 0il Pollution
Damage;

Mr, SAGAR, Deputy to Mr. GANTEN;

Mr, Hem:'y CHESTER and Mr. Richard GENTRY, Lloyd's-laritime Insurance Department,

Mr, C.A. WALDER Executlve Secretary, 011 Companies Internatlonal Marine Forum,

© OCTVF, . :

Ttaly (»Rome)

Professor Roberto AGO, Judge at the International Court of Justice, The Hagueés
Member of Intematlonal Law Commission and TILC Special Rapporteur for the
topic of State responsibility; '

Miss Marina SPINEDI, Assistant to Professor AGO;

Professor Tullio TRDVES Professor of In’cernatlonal Law, Unlversa.ty of Turing

FAO (Mr CARROZ, Chief Legal AdV1ser s Dr. Domlnlque ATTHERITIERE, Env:.ronmental
Lav, Legal Offlce),

Mr Marlo GUTTIERES President, Internatlonal Juridical Or@anlzatlon.

Spaln ﬂladrld)

Mr, José Antonio DE ITURRTIAGA BARBERAN Deputy Director-General of the
Mer;hant ‘Marine (see his latest course at The Hague Academy of Inteit'na‘blonal
Law) ;

José Luis BUIGUES, Professor of International Law, Faculty of Internatlonal
Law, Unlversn.ty of Madrid.




UNEP/IG.23/INF. 3

Annex II

ANNEX IT
THE MAIN RIVERS FLOWING INTO THE MEDITERRANEAN

osanoozegepm 4 \-od\ .

pP—

N Bururgex 110 VY Wy Oss soh 007 ¢
18TpUT TeoTwoy) N@ UMOl TBTIGSnpur + @ s .Maﬁmomo
2
D)

&
ﬂ.
3
N A
Nay boyply
r k; () Jr’Q
ovibayea -, ¥ Y
Y Q\@
3 6
{
B A n
b
O(
s




6LS 6V

000 0S¥ spueyg

UNEP/IG.23/INF.3

Anmex III
page 1

916 92

000 ¢2 spuey

000 0%£¢

000 812 sn$

69 LYo G6Y$

00 Ghe%

000 G,

S1500

dn-uesTo X0J

JUSUUISAON OF

JUOWSSINqUTay

8PNIO 000 L.
- 000 9

9PTLLY

opNI)

Teng
Su0} (0%

Teng

apNIO
Suo} Q000 &

Tong
suog Q0T

opnIo
suo} 000 9

Tony
sUC} 000 L

apnIO
STedaeq 000 1

10

o 5T T
3TTds (10
I0 Ky13uend

dOIVAOL A€ NOILLOV CHTIVINA FAVH LVHI SINHTIONT 40 ISIT

thPWWW:

Laesy ur FUuTpuUnoIF
Jo3Je om3 Ut e3oxq dTyg

punoIse uey

quns £193eIBQTTOP
ALTTeUTT fpopunocxsd
Pue pelqesIp oweoag

1SBITBq UT jues pue d4rys
aBreo LIp YT UOTSTTTOD

mﬂﬁaﬁdm.mQﬁmmm
J91J8 punoxde uey

OXFOTTYV
U3TA UOTSTITOD
POPUNOIL)

8quEe] JO JoquMu
BUTJIN}OBRIJ PUNOIFR Uy

OM]} UT 83)0Iq

usy} PUB PIPUNOIY

suoTyeIado

Fursreyostp SuTanp TTTdS

}ASPIOUT JO
STTe3op Jorad

uedep ‘eyedny JJo

JAN fSUTMPOOYH °S FJO

BOTIJY UY3nog
‘seyTnsy ade) JJO

M0
‘ouo3sexqTod JJO

ROTIJY Ujanog
‘pueTsI usqqoy JJO

il
‘3USTIM JO 9TSI JJO

uspamg
‘wroyo01s 1JO

BITeI}SNY
*H°N . FJO

epRUR)

‘eT300g BAON JJO

A0
‘uogdweyinog 330

JUSPTOUT
JO UOT3E007]

IIT XANNV

002

s

344

¢09

166

LLL

YL

6L¢

88y

¢t

6T

8¢

¢T

62

cv

0¢

1

129

489

VNYITOC

HHINVE

VdAVM

NVALHTEVD ODVXHEL

HVWIZVA

AYOTD DIAIOVA

INTHT

HNAINVED DINVEDO

moyyv

ACHSHOHL

dTys JO auey



UNEP/IG.2%/INF, %

Innex IIT

FACI4 S
suo} 000 ¥
2pnIo
suoy 000 L

000 00T sSn$

xoxddy eng

9PN

T888TP JUST]

etd

apnLI)

apPNIo SuUoTTes
000 006 T

Tongy
suo3 06T

apnan

Tio

JO o4y pue

S4800
dn-uesTo I0JF

JUSUWIUIIBA0N OF 711dS 1TO

1USWS S INqU Loy Io AjTiuenp

FuTpunoxy

aInjoexy TINY wmmmxmmw

Hueq e
Sutoxetd xoyoue Jey uT
JutpInsax punoade uey

syums £Te3ersqriep
£TTeUTF PUB OM3 UT
axoxq LTyusnbesqgns

PUE PUNOCIZE ey

yuns £193eI9qTTOD
LTTeUTF pPUE OM} UT
aoxq LTruenbesqns

pue punoxde ueyg

TessoA 03aeo
£xp Y3TM PIPTITOD

. xoyoue
je 3sTTUYM dTys
ofxeo Lx1p Lq onajg

110 JO Sutdung

aanioeIy
Ty £1TO JO aFexea]

dtys oBaeo Lxp yTmM
B0J oIy} UT PEPTITOD

{GePIOUT Jo
Sitejev Jorad

STTUD
‘pTRI}S URTISSEN

VSN ‘ujnouwsiaod FIQ
piiil

‘Toqumy IeATY JJO

BTPUTL 18000 *M JIC

STTUD 3S®00 *M JJO

epRUR)
‘Tesd3uol JJO

YSA f3Iox meN IIO
09Ty ojxend JJO
vsn

‘ouTel ‘pueTILOL FFO

BOTIJY Uinog J1Jjo

TUSpTOUT
JO uoT3e00T

6L¢ Y01

LLe 8§

L66 8

069 ¢2

ges ca

L9Y 92

a9 61

886 9V

VLT 2T

140

VINLEW

o

VINNVIIEE ODONOD

YIANOId SOWS0D

HHITIVN

NOQI¥AIS *Is

STHSSAYd OSSH
INOHLODOTIOD HOZ
ONVIOL

TILSVD HUATIS

dTys JO auej



Annex IIT

UNEP/IG.23/INF,3
page 3

apNIo
suog 000 L

Tong
Suoy 91T

oy sTed
UoTITTW J

STe% 000 OG-
sTe% 000 OT

Teng suU0g 00

apnIo
suoy} 006 ¢

apnIo
suo} 00§ ¢

S0t 000 §

531800 Tto
dn~ues1o IO0F JO odXy pue
JUSWUISAOYH OF 71tds TI0
JUSUS S INqU oY J6 X3Tjuend

uorsordxy

UOTSTTTOD

Futpunos

UOTSTITOD
Sutrpunoas
1EF

SATEBA UOTLONS BAG

Furpunoxyn

JUepTOUT JO
STTe30D Jotag

axTy ‘feg Axjueg

3N feop woTTng

vsn
‘PUBTST je3onjuey

SpuBTSI UutSaTyp
‘XTOI) *38

aaty ‘Leg Lxjueg
axodedurg
¢1TeI18 BOOBTER
aaTy ‘fLeg Lxjueg

UB30() UBRTPUL
‘puelsI welTTH

JUSPTOUT
JO uOT]1EOO0]

99/, 19 qASOAHTHIAG
006 96 VIDINYAE OSSH
¢yl 8T INVHOYA 094V

2GG £TT SOWAT °O TAVHOIW

06T Yot OVIOOE NVEIV
9¢T 91T OV VMOHS
ooV 16 EQVHT ASYAATIND

16 11 NOHNHSNVYL

FRTE) drys yo ewey



UNEP/IG.23/INF.3
Annex IV
page 1

INNEX IV

STATES THAT HAVE RATIFIED THE 1971 CONVENTION
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ANIBX V

Contributing oil received by contracting States in 1978

{
Contracting State i MNumber of oil

Percentage of Gross tonnage
tankers contributing
oil receipts
Algeria f 20 ' 0.066 642 675
Bahamas | 4 i 3,527 14 506
Denmark ? 74 1.330 2 902 383
France ? 106 14.13%1 7 714 800
Germany, Federal 3
Republic of f 121 8,711 3 418 607
Ghana %(figures not 0137
| available)
Indonesia 75 1.801 105 240
Italy 18,212
Japan 1 428 36,521 16 385 739
Liveria 821 0.022 49 778 422
Monaco
Norway 216 0.893 13 893 G821
Sweden 106 2.464 3 075 005
Syrian Arab Republic (figures not 0,211
available)

Tunisia 2 0,170 27 030
Tuvalu
United Kingdom 441 10,401 14 731 4%0
Hong Kong 0.407 '

‘ Yugoslavia 29 0.997 E 214 779

§




Date of
incident

March
January
May
January
April
October
January
April
April
February
September
May

Nationality of

vessel

Liberia

Greek

French

United States
United Kingdom
USSR

ANIIBX VI

CRISTAL PLAN:
COMPENSATION PAID TC VICTIMS COF ACCIDENTC

I. Paid to 18 October 1979

Name of vessel

UIEP/IG,.23/INF .3
Annex VI

Amount paid
(US dollars)

1972 William G. Valkeley > 304
1973 Hiyoshi Maru No, 2 280 720
19753 HWissei Maru 463 582
1974 Onward EBnterprise 9 496
1974 Imperial Sarnia 1 296 291
1974 HMikko Maru 627 919
1975 Corinthos and Queeny 651 044
1975 Shell Barge No. 2 690 221
1975 Mitsu Maru Wo. 3 685 850
1977 Ethel H. 1 010 86%
1977 Toyofuji Maru No, 2 374 514
1978 Eleni V. 19 740

Total 6 112 604

Recent cases which are potential claims to CRISTAL

Name of vessel

AMOCO CADIZ
CHRISTAS BITAS
BETLGEULE
CHEVERON
KURDISTAN
AITTONIO GRAMSCI

Area of accident

France

Wales (United Kingdom)
Ireland

Houston, Texas

Canada

Baltic Cea
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ANNEX VIII

INTERNAT IONAL CONVENT ION RELATING T0 THE LIMTTATION OF THE
‘ LIABILITY OF OWNER3 OF SEA-GOING SHIPS

Brussels, 10 October 19572
Article 1

(1) The owner of a sea-going ship may limit his liability in accordance with
Article 3 of this Convention in respect of claims arising from any of the following
occurrences, unless the occurrence giving rise to the clalm resulted from the
actual fault or privity of the owner: - .

(a) Loss of life of, or personal injury to, any person being carrled in the
ship, and loss of, or damage to, any property on board the ship;

(b) Loss of life of, or personal injury to, any other person, whether on land
or on water, loss of or damage to any other property or infringement of any rights
caused by the act, neglect or default of any person on board the ship for whose act,
neglect or default the owner is responsible or any person not on board the ship for
whose act, neglect or default the owner is responsible: provided, however, that in
regard to the act, neglect or default of this last class of person, the owner shall
only be entitled to limit his liability when the act, neglect or default is one
which occurs in the navigation or the management of the ship or in the loading,
carriage or discharge of its cargo or in the embarkation, carriage or
disembarkation of its passengers;

(¢) Any obligation or liability imposed by any law relatlng to the removal of
wreck and arising from or in connection with the raising, removal or destruction of
any ship which is sunk, stranded or abandoned (including anything which may be on
board such ship) and any obligation or liability arlslng out of damage caused to
harbour works, bas1ns and navigable waterways.

(2) In the present Convention the expression "personal claime" means claims
resulting from loss of life and personal injury; the expression "property claims"
means all other claims set out in paragraph (1) of this Article.

(3) An owner shall be entitled to limit his liability in the cases set out in
paragraph (1) of this Article even in cases where his liability arises, without
proof of negligence on the part of the owner or of persons for whose conduct he is
responsible, by reason of his ownership, possession, custody or control of the
ship.

(4) Nothing in this Article shall apply:
(a) To claims for salvage or to claims for contribution in general average;

(v) To claims by the Master, by members of the crew, by any servants of the
owner on board the ship or servants of the owner whose duties are connected with
the ship, including the claims of their heirs, personal representatives or
dependents, if under the law governlng the contract of service between the owmer

;/ Entered into force on 31 lMay 1960 - States parties (as at 1 July 1978) ¢ .
Algeria; Belgium; Denmark; Dgypt; Fiji; Finlandj;. France; Gemmany, Federal Republic of;
Ghana; Guyana; Iceland; India; Iran; Israel; Japan; Madagascar; Mauritius; Monaco;
Morocco; Netherlands; Norway; Poland; Portugal; Singapore; Spain; Sweden;
Switzerland; Syria; Tonga; United Xingdom; Zaire.
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and such servants the owner is not entitled to 1limit his liability in respect of
such claims or if he is by such law only permitted to' limit his liability to an
amount greater than that provided for in Article 3 of this Convention.

(5) If the owner of a ship is entitled to make a claim against a claimant

arising out of the same occurrence, their respective claims shall be set off against
each other and the provisions of this Convention shall only apply to the balance,

if any.

(6) The question upon whom lies the burden of proving whether or not the
occurrence giving rise to the claim resulted from the actual fault or privity
of the owner shall be determined by the lex fori.

(7) The act of invoking limitation of liability shall not constitute an admission
of liability. ' :

Article 2

(1) The limit of liability prescribed by Article 3 of this Convention shall apply
to the aggregate of personal claims and property claims which arise on any distinct
occasion without regard to any claims which have arisen or may arise on any other
distinct occasion.

(2) When the aggregate of the claims which arise on any distinct occasion exceeds
the limits of liability provided for by Article 3 the total sum representing such
limits of liability may be constituted as one distinct limitation fund.

(3) The fund thus constituted shall be available only for the payment of claims
in respect of which limitation of liability can be invoked. :

(4) After the fund has been constituted, no claimant against the fund shall be
entitled to exercise any right against any other assets of the shipowner in respect
of his claim against the fund, if the limitation fund igs actually available for

the benefit of the claimant.

Article 3

(1) The amounts to which the owner of a ship may limit his liability under
Article 1 shall be:

(a) Where the occurrence has only given rise to property claims, an aggregate
amount of 1,000 francs for each ton of the ship's tonnage;

(b) Where the occurrence has only given rise to personal claims an aggregate
amount of 3,100 francs for each ton of the ship's tonnage;

(c) Where the occurrence has given rise both to personal claims and property
claims an aggregate amount of 3,100 francs for each ton of +the ship's tonnage, of
which a first portion amounting to 2,100 francs for each ton of the ship's tonnage
shall be exclusively appropriated to the payment of personal claims and of which
a second portion amounting to 1,000 francs for each ton of the ship's tonnage shall
be appropriated to the payment of property claims: Provided however that in casges
where the first portion is insufficient to pay the personal claims in full, the
unpaid balance of such claims shall rank rateably with the property claims for payment
against the second portion of the fund.
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(2) 1In each portion of the limitation fund the distribution among the claimants
shall be made in proportion to the amounts of their established claims.

(3) If before the fund is distributed the owner has paid in whole or in part
any of the claims set out in Article 1, paragraph:(l), he shall pro tanto

be placed in the same position in relation to the fund as the claimant whose
claim he has paid, but only to the extent that the claimant whose claim he has
paid would have had a right of recovery against him under the national law of
the State where the fund has been constituted.

(4) Where the shipowner establishes that he may at a later date be compelled

to pay in whole or in part any of the claims set out in Article 1, paragraph (1),
the Court or other competent authority of the State where the fund has been
constituted may order that a sufficient sum shall be provisionally set aside

to enable the shipowner at such later date to enforce his claim against the fund
in the manner set out in the preccding paragraph. ' '

(5) TFor the purpose of ascertaining the limit of an owner's liability in
accordance with the provisions of this Article the tonnage of a ship of less
than 300 tons shall be deemed to be 300 tons. ' '

(6) The franc mentioned in thig Article shall be deemed to refer to a unit
consisting of sixty five and a half milligrams of gold of millesimal finehess
nine hundred. The amounts mentioned in paragraph (1) of this Article shall be
converted into the national currency of the State in which limitation is sought
on the basis of the value of that currency by reference to the unit defined above
at the date on which the shipovwner shall have constituted the limitation fund,
made the payment or given a guarantee which under the law of that State is
equivalent tc such payment. o o

(7) For the purpose of this convention tonnage shall be calculated as followss?

- TIn the cace of steamships or other mechanically propelled ships there
shall be token the net tonnage with the addition of the amount deducted
from the gross tonnage on account of engine room space for the purpose
of ascertaining the net tonnage;

- ~ In the case of all other ships there shall be talken the net tonnage.
Article 4

Without prejudice to the provisions of Article 3, pardgraph (2) of this
Convention, the rules relating to the constitution and distribution of the A
limitation fund, if any, and all rules of procedure shall be governed by -the”
national law of the State in vhich the fund is constituted.

Article 5

(1) Vhenever a shipowner is entitled to limit his liability under this Convention,
and the ship or another ship or other property in the same ownership has been
arrested within the jurisdiction of a Contracting State or bail or other security
has been given to avoid arrest, the Court or other competent authority of such
State may order the release of the chip or other property or of the security given
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if it is established that the shipowner has already given satisfdctory bail or
security in-a sum equal-to the full limit of his liability under this Convention
and that the bail or other security so given is actually available for the
benefit of the claimant in accordance with his rights.

(2) Vhere, in circumstances mentioned in paragraph (1) of this Article, bail .
or other security has already been given:

(a) at the port where the accident giving rise to the claim occurred;

(b) at the first port of call after the accident if +he accident did not
otcur in a port; -

(c) at the port of disembarkation or discharge if the claim is a personal
claim or relates to damage to cargo; '

the Court or other competent authority shall order the release of the ship or
the bail or other security given, subject to the conditions set forth in
paragraph (1) of this Article.

(3) The provisions of paragraphs (1) and (2) of %this Article shall apply likewise
if the bail or other security already given is in a sum less than the full limit
of liability under this Convention: Provided that satisfactory bail or other
security is given for the balance.

(4) When the shipowner has given bail or other security in a sum equal to the
full 1limit of his liability under this Convention such bail or other security
shall be available for the payment of all claims arising on.a distinct
occasion and in respect of which the shipowner may limit his liability.

(5) Questions of procedure relating to actions brought under the provisions of
this Convention and also the time limit within which such actions shall be
brought or prosecuted shall be decided in accordance with the national law of the
Contracting State in which the action takes place.

Article 6

(l) In this Convention the liability of the shipowner includes the liability of
the ship herself.

(2) Subject to paragraph (3) of this Article, the provisions of this Convention
shall apply to the charterer, manager and operator of the ship, and to the master,
members of the crew and other servants of the owner, charterer; manager or
operator acting in the course of their employment, in the same way as they apply
to an owner himself: Provided that the total limits of 1liability of the ovmer and
all such other persons in respect of personal claims and property claims arising
on a distinct occasion shall not exceed the amounts determined in accordance with
Article 3 of this Convention.

(3) When actions are brought against the master or against meémbers of the crew,
such persons may limit their liability even if the occurrence which gives rise
to the claims resulted from the actual fault or privity of one or more of such
persons. If, however, the master or member of the crew is at the same time the
owner, co-owner, charterer, manager or operator of the ship the provisions of
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this paragraph shall only apply where the act, neglect or default in queétion
is an act, neglect or default committed by the person in question in hig capacity
as master or as member of the crew of the ship.

Article 7

This Convention shall apply whenever the owner of a ship, or any other person
having by virtue of the provisions of Article 6 hereof the same rights as an
owner of a ship, limits or sceks to limit his liability before the Court of a
Contracting State or seecks to procure the release of a ship or other property
arrested or the bail or other security given within the jurisdiction of any such
State. '

Nevertheless, each Contracting State shall have the right to exclude, wholly
or partially, from the benefits of this Convention any non-Contracting State, or -
any person who, at the time when he seeks to limit his liability or-to secure
the release of a ship or other property arrested or the bail or other security
in accordance with the provisions of Article 5 hereof, is not ordinarily resident
in a Contracting State, or does not have his principal place of business in a
Contracting State, or any ship in respect of which limitation of liability or
release is sought which does not at the time specified above fly the flag of a
Contracting State. '

Article 8

Each Contracting State reserves the right to decide what other classes of
ship shall be treated in the same manner as sea~going ships for the purposes of
this Convention.

Article 9

This Convention shall be open fof signature by the Stétes represented at
the tenth session of the Diplomatic Conference on Maritime Law.

Artic e 10

This Convention shall be ratified and the instruments of ratification shall
be deposited with the Belgian Government which shall notify through diplomatic
channels all signatory and acceding States of their deposit,. ‘

Article 11

(1) This Convention shall come into force six months ‘after the date of deposit
of at least ten instruments of ratification, of which at least five by States that
have each a tonnage equal or superior to one million gross tons of tonnage. '

(2) For each signatory State which ratifies the Convention after the date of
deposit of the instrument of ratification determining the coming into force such
as is stipulated in paragraph (1) of this Article this Convention shall come into
force six months after the deposit of their instrument of ratification.

Article 12

Any State not represented at the tenth session of the Diplomatic Conference
on Maritime Law may accede to this Convention.
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The instruments of accession shall be deposited with the Belgian Government
which shall inform through diplomatic channels all signatory and acceding States
of the deposit of any such instruments.

The Convention shall come into force in respect of the acceding State six
months after the date of the deposgit of the iristrument of accession of that Statey

but not before the date of entry into force of the Convention as established by
Article 11 (1). :

Article 13

Each High Contracting Party shall have the right to denounce this Convention
at any time after the coming into force thereof in respect of such High
Contracting Party. Nevertheless, this denunciation shall only take eifect one
year after the date on which notification thereof has been received by the
Belgian Government which shall inform through diplomatic channels all slgnatory
and acceding States of such notification.

Article 14

(1) Any High Contracting Party may at the time of its ratification of or
accession to this Convention or at any time thereafter declare by written
notification to the Belgian Goverrment that the Convention shall extend to

any of the territories for whose international relations it is responsible.

The Convention shall six months after the date of the receipt of such
notification by the Belgian Government extend to the territories named therein,
but. not before the date of the coming into force of this Convention in respect
of such High Contracting Paxrty.

(2) Any High Contracting Party which has made a declaration under paragraph (1)

of this Article extending the Convention 10 any territory for whose international
relations it is responsible may at any time thereafter declare by notification given
to the Belgian Govermment that the Convention shall cease to extend to such
territory. This denunciation shall take effect one year after the date on which
notification thereof has been received by the Belgian Government;

(3) The Belgian Government shall inform through diplometic channels all

signatory and acceding States of any notification received by it under this
article.

Article 15

Any High Contracting Party may three years after the coming into force of this
Convention in respect of such High Contracting Party or at any time thereafter

request that a conference be convened in order to consider amendments to this
Convention.

Any High Contracting Party proposing to avail itself of this right shall

notify the Belgian Government which shall convene the Conference within six months
thereafter.
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Article 16

In respect of the relations between States which ratify this Convention
or accede to it, this Convention shall replace and abrogate the
Tnternational Convention for the unification of certain rules concerning
the limitation of the liability of the owmers of sea-going ships, signed
at Brussels, on the 25th of August 1924.

In Witness whereof the Plenipotentiaries, duly authorized, have signed
this Convention.

Done at Brussels, this tenth day of October 1957, in the French and English
languages, the two texts being ecqually authentic, in a single copy, which shall
remain deposited in the archives of the Belgian Govermnment, which shall issue
certified copies.
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ANNEX IX

DRAFT ARTICLES FOR A CONVENTION ON LIABILITY AND COMPENSATTON
I CONNECTION WITH THE CARRIAGE OF NOXIOUS AND HAZARDOUS
SUBSTANCES BY SEA 1/
Article 1 2/

For the purposes of this Convention:

1. "Ship" means any sea-going vessel and any seaborne craft of any cre I(1)

type whatsoever [carrylng hazardous substances as cargo]. 3/

2. "Person" means any individual or partnership or any public or CLC I(2)

private body, whether corporate or not, including a State or any of CLEE 1(5)

its constituent subdivisions.

3. "Owner" means the person or persons registered as the owner of cLec 1(3)
the Shlp or, in the absence of registration, the person or persons ' '
ovning the ship. [In the case of a ship under bareboat charter

"owner" shall meéan the bareboat charterer.]| However, in the case of

a ship owned by a State and operated by a company which in that State

is registered as the ship's operator, "owner'" shall mean such company.

4, "Shipper" means the person or persons indicated as such in the bill
of lading or, where no bill of lading has been issued, in any other
document evidencing the receipt of the hazardous substances. If no

such document has been issued '"shipper'" means the person by whom or

in whose name or on whose behalf the hazardous substances are

actually delivered for carriage.

l/ References to other conventions containing identiecal, equivalent or
similar provisions have been inserted in the right-hand column. The relevant
texts are identified as follows:

LIMC = Convention on Limitation of Liability for Maritime Claims, 1976

CLC = International Convention on Civil Liability for 0il Pollution
Damage, 1969

CLEE = Convention on Civil Liability for 0il Pollution Damage resulting
from Exploration for and Exploitation of Seabed Mineral Resources

It

International Convention on the Establishment of an International
Fund for Compensation for Oil Pollution Damage, 1971

LONS = Convention on the Liability of Operators of Nuclear Ships, 1962

FUND

2/  Articles 1 and 2 similar for Alternatives I, IT and III

é/ These words may be superfluous in the light of the wording of the
subsequent articles.




UNEP/IG.2%/INF. %

Annex IX _ .

page 2

5. "Hazardous substance" means any substance listed in the Annex to
this Convention,

6. [”Damage” means loss of life or personal injury and loss or damage
to property caused outside the ship carrying the hazardous substances
which arises out of or results from one or more specific hazardons
properties of one or more of such substances or any combination of such
properties; '"damage" includes the costs of preventive measures and
further loss or damage caused by preventive measures,]

7.  "Preventive measures" means any reasonable measures taken by any
person |[to prevent a grave and imminent threat of an incident involving
any hazardous substance or,]| after such incident has occurred, 1o
prevent or minimize damage.

8. "Incident" means any occurrence, or series of occurrences having ©0LC I(B)

the same origin, which causes damage. CLEE 1(8) .
9. "Applicable national law" means the national law of the court LONS 1(12)
having jurisdiction under this Convention, including any rules of such

national law relating to conflict of laws. "Applicable national law"

also includes the rules of any international convention to be applied
by the court.

(Geographical scope of application)




UNEP/IG.23/INF.3

Annex IX
page 3
ALTERNATIVE T
Basis_of liability
Article 3 | © oTe TIT

1. Except as provided in paragraphs 2 and 3, the owner at the time of an incident

of a ship carrying hazardous substances as cargo and the shipper of any such substance
causing damage during its carriage by sea shall be jointly and severally liable for
such damage, provided that if an incident consists of a series of occurrences the
liability shall attach to the owner at the time of the first of such occurrences.
However, the liability of the owner and the shipper shall not exceed the limits which
may be applicable in accordance with Articles 6 and 7. » ‘

2. No liability shall attach to the owner or the shipper if either of them proVes
that the damage: .

(a) resulted from an act of war, hostilities, civil war, insurrection or a
natural phenomenon of an exceptional, inevitable and irresistible character, or

(b) was wholly caused by an act or omission done with the intent to cause
damage by a third party, or

(c) was wholly caused by the negligence or other wrongful act of any Government
or other authority responsible for the maintenance of lights or other navigational
aids in the exercise of that function.

3. If the owner or the shipper proves that the damage resulted wholly or partially
either from an act or omission done with the intent to cause damage by the person who
suffered the damage or from the negligence of that person, the owner and the shipper
may be exonerated wholly or partially from their liability to such person.

4. No claim for compensation for damage shall be made against the owner or the
shipper otherwise than in accordance with this Convention. Wo claim for damage under
this Convention or otherwise may be made against the servants or agents of the owner
or the shipper. .

1. Whenever the damage engages the liability of two or more shippers of LONS VII(1)
hazardous substances carried in the same sh'p and the damage is not

reasonably separable, the shippers involved shall be jointly and severally

liable for such damage together with the owner of the ship. However, the

liability of any one shipper shall not exceed any limit which may be

applicable to him in accordance with frticle 7. :

2. Whenever damage has resulted from an incident involving two or -CLC IV
more ships carrying hazardous substances as cargo the owners of all CLEE 5(1)
the ships concerned and the shippers of the hazardous substances carried

on board these ships, in so far as their liability is engaged, shall be

Jointly and severally liable for all such damage which is not reasonably

geparable,
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Article 5 LONS IV

Whenever both damage as defined in Article 1, paragraph 6 and other
damage have been caused by one incident the entire damage shall be
compensated according to the rules of this Convention to the extent that
these damages are not reasonably separable.

Limitation of liability

Article 6

The limitation of the liability of the owner of a ship under this

Convention shall be [determined by the applicable national law] [determined

in accordance with the provisions of the Convention on Limitation of Lizbility
for Maritime Claims, 1976] [limited to [ ] units of account in respect of any
one incident] [limited to [ ] units of account in respect of any one incident,
this amount to be obtained by epplying the limitation amounts of the Convention
on Limitation of Liability for Maritime Claims, 1976 and adding the balance
thereto].

Article 7

1. The liability of the shipper under this Cenvention shall be limited to
[ ] units of account in respect of any one incident.

2. The shipper shall not be entitled to limit his liability if it is LILMC 4
proved that the damage resulted from his personal act or omission,

committed with the intent to cause such damage or recklessly and with

knowledge that such damage would probably result.

3. For the purpose of availing himself of the benefit of the limitation CLC V(3)
provided for in paragraph 1, the shipper shall constitute a fund for the

total sum representing the limit of his liability with the court or

other competent authority of any one of the Contracting States in which

action is brought under Article 15. The fund can be constituted either

by depositing the sum or by producing a bank guarantee or other guarantee,
acceptable under the legislation of the Contracting State where the fund

is constituted, and considered to be adeguate by the court or another

competent suthority.

4. The fund shall be distributed amoung the claimants in proportion to CLC v{(4)
the amounts of their established claims. CLEE 6(6)

5. If before the fund is distributed the shipper or any of his servants CLC v(
or agents or any person providing him insurance or other financial CLEE 6
security has as a result of the incident in question, paid compensation

for damage, such person shall, up to the amount he has paid, acquire by
subrogation the rights which the person so compensated would have enjoyed

under this Convention.

A\
~J

)

A
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6. The right of subrogation provided for in paragraph 5 may also be
exercised by a person other than those mentioned therein in respect of
any amount of compensation for damage which he may have paid but only
to the extent thot such subrogation is pormitted under the applicable
national law., o

7. Where the shipper or any other person establishes that he may be
compelled to pay at a later date in whole or in part any such amount of
compensation, with regard to which such person would have enjoyed a
right of subrogation under paragraph 5 or 6, had the compensation been
paid before the fund was distributed, the court or other competent
authority of the State where the fund has been constituted may order that
a sufficient sum shall be provisionally set aside to enable such person
at such 1ater date to enforce hig claim against the fund.

8. A shipper who has taken preventive measures shall in respect of the
costs of those measures have the same rights against the fund as any
other claimant.

9. The insurer or other person providing financial security shall be
entitled to constitute a fund in accordance with this Article on the same
conditions and having the same effect as if it were constituted by the
shipper. Such fund may be constituted even in the event that according
to paragraph 2 the shipper shall not be entitled to limit his liability
but its constitution shall in that case not prejudice the rlghts of any
claimant agalnst the shipper.

Article 8

1. Where the shipper, after an incident, has constituted a fund in
accordance with Article 7 and is entitled to limit his liability:

(a) no person having a claim for drmage arising out of that incident

CLC V(6)
CLEE. 6(8)

CLC V(
CLEE 6

—~~—3
O ~~
~—

CLEE 6(10)

cLe v(11)

CLC VI~
CLEE 7

shall be entitled to exercise any right wgainst any other assets of the shipper

in respect of such clalm,

(b) the Court or other competent authority of any Contracting State
shall order the release of any property belonging to the shipper which has
been arrested or seized in respect of a claim for damage arising out of
that incident, and shall similarly release any bail or other security
furnished to av01d such arrest.

2. The foregoing shall, however, only apply if the claimant has access to

.the Court administering the fund and the fund is actually available and
freely transferable in respect of his claim.

Artlcle 2 9

1. The unit of account referred to in Article 7 is the Special Drawing
Right as defined by the International Monetary Fund. The amount mentioned
in Article 7 shall be converted into the national currency of the State in
which limitation is sought, according to the value of that currency at the
date the limitation fund is constituted, payment is made9 or security is

LIMC 8
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given which under the law of that State is eculvalent to such payment. _/ The
value of a national currency in. terms of the Special Drawing Right, of a

Contracting State which is a member of the International Monetary Fund, shall .

bhe calculated in accordance with the method of valuation applied by the '
International Monetary Fund in effect at the date in gquestion for its operations
and transactions. The value of a national currency in terms of the 3Special Drawing
Right of a Contracting State which is not a member of the International Monetary
Fund, shall be calculated in a menner determined by that Conbra0u1ng State.-»

2. Nevertheless, those States which are not members of the International Monetary
Fund and whose law does not permit the application of paragraph 1 may, at the time
of signature without reservation as to ratification, acceptance or approval, or at
the time of ratification, acceptance, approval or accession, or at any time
thereafter, declare that the limit of liability provided for in this Convention to
be applied in their territories shall be [ | monetary units.

3. The monetary unit referred to in paragraph 2 corresponds to sixty-five and a half
milligrams of gold of millesimal fineness nine hundred. The conversion shall be made
according to the law of the State concerned.

4. The calculation mentioned in the last sentence of paragraph 1 and the conversion
mentioned in paragraph % shall be made in such a manner as to express in the national
currency of the Contracting State as far as possible the same real value for the
amount in Article 7 as is expressed there in units of account. Contracting States
shall communicate to the depositary the manner of calculation pursuant to paragraph 1,
or the result of the conversion in paragraph 3, as the case may be, at the time of
the signature without reservation as to ratification, acceptance or approval, or when
depositing an instrument referred to in Article ... and whenever there is a change in
either.

Rights of recourse

Article 10

1. Subject to paragreph 3, the shipper or any person providing him with insurance

or other financial security who has paid compenoation under this Convention shall have
a right of recourse against the owner of the ship on board of which the hazardous
substances causing the damage have been carried, unless the damage has been caused by
the negligence of the shipper, his servanis or agents.

2. Subject to paragraph 3, the owner who has paid compensation under this Convention
ghall have a right of recourse against the shipper of the substance causing the damage
if the damage has been caused by the negligence of the shipper, his servants or agents.

3. Where negligence of the owner, his servants or agents as well as of the shipper,
his servants or agents have contributed to the damage, the owner and the shipper shall
each bear such part of the total 1lub111ty as corresponds to the degree of fault
attaching to him.

1/ One delegation proposed that there be only one conversion date and fhat
this be the date of the incident.
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4, The liability of the owner or of the shipper in accordance with paragraphs 1 to3
shall not exceed any limit of liability to which he may be entitled under Article 6
or Article 7. ’ '

5. [Paragraphs 1 to 4 shall not apply to the extent that recourse is not permitted
under a contract.] 1/ ' :

6. Except as provided in paragraphs 1 to 5 this Convention shall not affect any
right of recourse of the owner or the shipper nor the liability of shippers

inter se.

Compulsory Insurance 2/

1. The shipper of a consignment of hazardous substances shall be required to
maintain insurance or other financial security, such as a bank guarantee in the sum
laid down in Article 7, paragraph 1, to cover his liability for damage under this
Convention.

2. L certificate attesting that insurance or other financial security is in force
in accordance with the provisions of this Convention shall be issued by the insurer
or other person providing financial security for the shipper's liability with respect
to each consignment. This certificate shall be delivered by the shipper to the owner
when the consignment is handed over for carriage by sea. [It shall be issued in a
Contracting State. ] ‘

3. This certificate shall be in the form of the annexed model and shall contain the
Tollowing particulars:

(a) the name of the ship or the ships on board of which the consignment is
axpected to be carried and their port of registration;

(b) the nar . and principal place of business of the silpper;

(c) the particulars, including the leading marks if appropriate, necessary for
identification of the consignment; these particulars shall also contain a description
of the substances which is in accordance with the requirements of any applicable
international regulations relating to sea carriage of dangerous goods;

(d) the type of security referred to in paragraph 1;

- (e) thg neame and principal place of business of the insurer or other person
glving security and, where appropriate, theplace where the insurance or security is
ectablished; '

(f) the period of validity of the insurance or other security.

l/ One delegation proposed that the existing text be replaced by the following:
"Paragraphs 1 to 4 cannot be set aside by contractual agreement between the shipowner
anc the shipper. A right of recourse can only be wailved after the damage has
occurxzed,"

g/ Some delegations proposed that a system of compulsory insurance should be
inposed on the shipowner as well as the shippers.
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4. The certificate shall be issued in English or French or shall, if issued in any.
other language, include a transiation into one of those languages. ' )

5. The insurance or other finencial guarantee shall be effected with an insurer or
other person providing security approved for this purpose by [the State where the
certificate is issued.] [any Contracting State].

6. The insurance or security shall cover the entire period of the shipper's
liability.,

T [Certificates issued in a Contracting State in accordance with this, Article shall
be accepted in the other Contracting States for all purposes covered by the present
Convention. WNevertheless] a Contracting State may at any time request consultation
with another Contracting State should it believe that an insurer or other person
providing security approved by such State in accordance with paragraph 5 is not
financially capable of meeting the obligations imposed by the Convention.

brought directly against the insurer orother person providing financial
security for the shipper's liability for damage. In such a case the
defendant may, irrespective of the fact whether or not the shipper shall

be entitled to 1limit his liability, avail himself of the limit prescribed

in Article 7, paragraph 1. He may further avail himself of the defences
(other than the bankruptcy or winding up of the shipper) which the shipper
himself would have been entitled to invoke. Furthermore, the defendant

may avail himself of the defence that the damage resulted from the wilful
misconduct of the shipper himself, but the defendant shall not avail himself
of any other defence which he might have been entitled to invoke in
proceedings brought by the shipper against him nor may he dispute any fact
indicated in the certificate issued by him. The defendant shall in any event
have the right to require the shipper to be joined in the proceedings.

8. Any claim for compensation for damage under this Convention may be CLC VII(%

9. Any sums prcvided by insurance or by other financial securlty CLEE 8(4)
maintained in accordance with paragraph 1 shall be available in the first
place for the satisfaction of claims under this Convention.,

10. Where the shipper is a Contracting State [or, in case a Contracting CLEE 8(5)

- State is a Federal State, a state, republic or canton of such State], the ‘
- shipper shall not be required to maintain insurance or other financial

security to cover its liability.

1, The owner shall ensure that no consignment of hazardous substances is
taken over for carriage on board his ship, unless a certificate has been
issued in accordance with the requirements of Article 11,

2. If the owner does not prove that such certificate has been issued with
respect to the consignment in question or does not reveal the identity of
the shipper, he shall be deemed also to be the shipper for the purpose of
this Convention. ‘
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3. However, paragraph 2 shall not apply, if the owner proves that the shipper
failed to inform him of the hazardous nature of the substance, that he had no
reasonable grounds to suspect that the particulars furnishel by the shipper were
inaccurate and that he had no reasonable means of checking these particulars. For
the purposes of this paragraph the owner shall be liable for the act, neglect and
default of any person rendering service in connection with the exploitation of the

ship, performed within the scope of his employment.

Claims and actions

Article 13

1.  Rights of compensation under this Convention shall be extinguished CLC VITI
unless an action is brought thereunder within [three] years from the date (IEE 10
at which the person suffering the damage knew or ought reasonably to have

known of the damage. " However, in no case shall an action be brought after

[six] years from the date of the incident which caused the damage. Where

this incident consists of a series of occurrences, the [six] years! period

shall run from the date of the first such occurrence. 1

2. Notwithstanding paragraph 1, any right of recourse under Article 10,
paragraphs 1 to 3, shall in no case be extinguished before the expiry of a
period of [six] months as from the date on which the person seeking
recourse acquired knowledge of the bringing of an action against him under
this Convention. '

Article 14

1. The shipper or his insurer or any other person providing financial FUND 7(6)
security for the shipper's liability for damage against whom an action

has been brought under this Convention, shall have the right to require

the owner by notification to be joined in the proceedings. Likewise, the

owner shall have the same rights towards the shipper or his insurer or

any other person providing financial security for the shipper's liability.

2. Where a notification referred to in paragraph 1 has been made in FUND 7(6)
accordance with the formalities required by the law of the court seized

and in such time and in such manner that the party notified has been in

fact in a position effectively to intervene in the proceedings, any

judgement rendered by the court in such proceedings shall, after it has

become final and enforceable in the State where the Jjudgement was given,

become binding upon such party in the sense that the facts and findings in

that judgement may not be disputed by the party notified, even if such party

has not actually intervened in the proceedings. . .

3. Bach Contracting State shall ensure that such parties as mentioned in
paragraph 1 shall have the right to intervene as 2 party to any legal
proceedings instituted under this Convention before a competent court of
that State.

l/ One delegation proposed that the last two sentences be deleted.
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4, Except as otherwise provided by paragraph 1 no party shall be bound by
any judgement -or decision in proceedings or by any settlement to which Ye has not
been a party. '

rrticle 15 CLC IX
CLEE. 11
1. Where an incident has ceused damage [in the territory, including the‘ ‘
territorial oea] of one or more Contracting States, or preventive measures have
been taken, actlons for compensation may only be brought in the courts of any
such Contracting State or States. Reasonable notice of any such action shall
be given to the defendant.

2. Fach Contracting Stete shall ensure that ite Courts possess the necessary
jurisdiction to entertain such actions for compensation.

3. After a fund has been constituted, either by the owner according to the
applicable law under Article 6, or hy the shipper in accordance with fLrticle 7,

the courts of the State in which the fund is constituted shall be exclusively .
competent to determine all matters relating to the apportionment and distribution

of the fund.

irticle 16 CLC X
: CIEE 12
1. fny judgement given by a Court with jurisdiction in accordance with
Article 15 which is enforceable in the State of origin where it is no longer
subject to ordinary forms of review, shall be recognized in any Contracting State,
excepb:

(a) where the judgement was obtained by fraud; or

(b) where the defendant was not given reasonable notice and a fair opportdhity
to present his case. '

2. L judgement recognized under paragraph 1 shall be enforceable in each

Contracting State as soon as the formalities required in that State have been

complied with. The formalities shall not permit the merits of the case to be
re—-opened. ' ’

Supersession clanse

Lrticle 17 CLC XIT

This Convention shall supersede arny convention in force or open for
signature, ratification or accession at the date on which the Convention is
opened for signature, but only to the extent that such conventions would be
in conflict with it; however, nothing in this frticle shall affect the obligations
of Contracting States.to non-Contracting States arising under such conventions.
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ALLTERNATIVE TT
Iiability of the owner
Article 3
1. Except as provided in paragraphs 2 and 3 the

owner at the time of an incident of a ship carrying
hazardous substances as:cargo shall be liable for
damage caused by any such substance during its
carriage by sea, provided that if an incident
consists of a series of occurrences the liability
shall attach to the owner at the time of the first
of such occurrences.

2, No liability shall attach to the owner if he
proves that the damage:

(a) resulted from an act of war, hostilities,
civil war, insurrection or a natural phenomenon of
an exceptional and irresistible character, or

(b) was wholly caused by an act or omission
done with the intent to cause damage by a third party
provided however that for the purpose of this
provision the shipper of the hazardous substance
causing the damage shall not be considered a
third party, or

(¢) was wholly caused by the negligence or
other wrongful act of any Government or other
authority responsible for the maintenance of lights
or other navigational aids in the exercise of that
function.

3. If the owner proves that the damage resulted
wholly or partially either from an act or omission
done with the intent to cause damage by the person
who suffered the damage or from the negligence of
that person, the owner may be exonerated wholly or
partially from his liability to such person.

4. No c¢laim for compensation for damage shall be
made against the owner otherwise than in accordance
with this Convention. No claim for damage under
this Convention or otherwise may be made against
the servants or agents of the owner.

5, Nothing in this Convention shall prejudice any
right of recourse of the owner against the shipper
of the substance causing the damage or against
third parties.

CLC IIT
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Similar to
Article 4(2) of
Alternative I

Identical with
Article 5 of
Alternative I

Similar to
Article 6 of
Alternative I

Article 4 C1.C 1V
T CLEE 5(1)
Vhenever damage has resulted from an incident

involving two or more ships carrying hazardous

substances as carso the owners of all ships concerned,

unless exonerated under iriticle 3, shall bte jointly

and severally liatle for all such damage widch is

not reasonsbly separable.

' LONS IV
Whenever both damage as defined in Lrticle 1,
paragraph 5 and other damage have been caused by

one incident the entire daomege shall be compensated
according to the rules of this Convention to the
extent that these damages are not reasonably

separable.,
Article €

The limitation of the liability of the owner
of a ship under this Convention shall be [determined
by the applicable national law]| [determined in
accordance with the provisions of the Convention on
Timitaetion of Liability for Maritime Claims, 1976 ]
[1imited to ] units of account in respect of any
one incident| [limited to [ | urits of account in
respect of any one incident, .this amount to be
obtained by applying the limitation amountis of the
Convention on Limitation of Tiatility for Maritime
Claims, 1976 and =zdding the bhalance thereto}.

liahility c¢f the shinper

Article 7
1. The shipper of a hazardous substance shall be

liable to pay compensation to any person suffering
damrge caused by that substance during its carriage
by sea if such person has been t"'*“n to obhtain
from the owner full compensation for the dameg

under this Jonvention:

(a) Dbecanse the damage exceeds the owner's
liability under this Convention ag limited pursuant
to the applicable national law in accordance with
Lrticle 6;

o

(b) TYbecause the ovner liable for the damage
under frticle 3 ig financially incapable of mecting
his obligations in full: an owner heing treated as
financially incap atle of meeting his obligations
if the p@rson suffering the damage has been unable
to obtain full satisfaction of the amount of
compensation due under this Convention after having
taken 2ll reasonable steps to pursue the legal
remedies aveilable to him.
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Similar to 2. Whenever the damage engages the liability of LONS VII(1)
Article 4(1) two or more shippers of hazardous substances carried

of Alternative I in the same ship or in different ships and the damage
is not reasonably sepsrable, the shippers involved
'shall be jointly and severally liable for such damage,
However, the liability of any one shipper shall not
exceed the limit laid down in Article 8,

3, The shipper shall be entitled to invoke all
defences and remedies available to the owner under
Article 3, paragraphs 2 and 3,

4. Wothing in this Convention shall prejudice any
right of recourse of the shipper against the owner
or third parties or of shippers inter se.

Identical with Article 8
‘ Article 7 of _
Alternative T 1. The liability of the shipper under this Convention

shall be limited to [ ] units of account in respect of
any one incident.

2.  The shipper shall not be entitled to limit his LIMC 4
liability if it is proved that the damage resulted

from his personal act or omission, committed with the

intent to cause such damage or recklessly and with

knowledge that such damage would probably result.

3. For the purpose of availing himself of the HenefitCLe v(3)
of the limitation providad forin parasroph 1 4he ghipper
shall constitute a fund for the total sum representing
the 1imit of his 1iability with the court or other
competent authority of any one of the Contracting
States in which action 1s brought under Aiticle 14.
The fund can be constituted either by depositing the
sum or by producing a bank guarantee or other

‘ guarantee, acceptable under the legislation of the
Contracting State where the fund is constituted,
and considered to be adequate by the court or
another competent authority.

4. The fund shall be distributed among the CLC Vé%)
claimants in proportion to the amounts of their CLEE 6(6)
established claims,

5. If before the fund is digtributed the shipper CLC V(
or any of his servants or agents or any person CLEE 6
providing him insurance or other financial security
has as a result of the incident in question, paid
compensation for damage, such person shall, up to

. the amount he has paid, acquire by subrogation the
rights which the person so compensated would have
enjoyed under this Convention.

'\
-3~

)
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Tdentical with
Article 8 of
Alternative I

6. The right of subrogation provided for in - one v(6)
paragreph 5 may also be exeércised by = person other CLEE 6(8)
than those mentioned therein in resvect of any : '

amount of compensation for damage which he may have

peid but only to the extent that such subrogation is

permitted under the RppTlcable national law.

7. Where the shipper or any other person CLC Vv
establishes tlat he may be compellec to pay at a NHE
later date in whole or in part any such amount of
compensabtion, with regard to which such person would

have enjoyed a right of subrogation under paragraph 5

O\~
~~—J

\O ~r

)

"or 6, had the compensation been pald hefore the fund

was distrivuted, the court or other competent
authority of the State where the fund has been
constituted may order that a sufficlent sum shall
be provisionally set eside to enable such person
at such later date to enforce his claim against
the fund. ' '

8. L shivper who has taken preventive measures CLEE 6(10)
shall in respect of the costs of those measures

have the same rights against the fund as any other

claimant.

9. The insurer or other person providing financial CLC v(11)
security shall be entitled to constitute a fund in

accordance with this Article on the same conditions

and having the same effect as if it were constituted

by the ehipper. Such fund may be constituted even in

the event that according to paragraph 2 the shipper

shall not be entitled to limit his liability, but its
constitution shall in that case not prejudice the

rights of any claimant against the shipper.

srbicle 9 CLC VI
' CLEE 7
1. Where the shipper, after an incident, has
constituted a fund in accordance with Art1<]e 2, and
is entitled to 1limit his liability,

(a) no person having a claim for damage arising
out of that incident shall be entitled to exercise any
right against any other assets of the shipper in respect
of such claim;

(b) the court or cther competent authority of any
Contracting State shall order the release of any
property belonging tc the shipper which has heen
arrested in respect of a claim for damage arising
out cf that incident, and shall similarly release any
bhail or otner gecurity furnished to evoid such arrest,.

2. The foregoing shall, however, only apply if the
claimant has access to the court administering the fund
and the fund is actually available in respect of his
claim.
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Tdentical with Article 10 LIMC 8
Articlie 9 '
. of Alternative I 1. The unit of account referred to in Article 8 is

the Special Drawing Rizht as defined by the International
Monetary Fund. The amount mentioned in Article 8 shall
be converted into the national currency of the State in
which limitation is sought, according to the value of
that currency at the date the limitation fund is
constituted, payment is made, or security is given which
under the law of that State is equivalent to such
payment. The value of a national currency in terms of

" the Special Drawing Right, of a Contracting State which

is a-member of the International Monetary Fund, shall be
calculated in accordance with the method of valuation
applied by the International Monetary Fund in effect at
the date in guestion for its operations and transaotions.
The value of a national currency in terms of the Special
Drawing Right of a Contracting State which is not a member
of the International Monetary Fund, shall be calculated in
a manner determined by that Contracting State.

2. Nevertheless, those States which are not members of
the International Monetary Fund and whose law does not
permit the application of paragraph 1 may, at the time

of signature without reservation as to ratification,
acceptance or approval, or at the time of ratification,
acceptance, approval or accession, or at any time
thereafter, declare that the limit of liability provided
for in this Convention to bhe applied in their territories

" shall be [ | monetery units.

3. The monetary wunit referred to in paragraph 2 corresponds
to sixty-five and a half milligrams of gold of millesimal
finencss nine hundred. The conversion shall he nade
aceording to the law of the State concerned.

4, The calculation mentioned in the last sentence of

paragraph 1 and the conversion mentioned in paragraph 3

" shall be made in such a manner as to express in the

national currency of the Contracting State as far as
possible the same real value for the amount in Article 8
as 1s expressed there in units of account. Contracting
States shall communicate to the depositary the manner of
calculation pursuant to paragraph 1, or the result of the
conversion in paragraph 3, as the case may be, at the
time of the signature without reservation as to
ratification, acceptance or approval, or when depositing
an instrument referred to in Article ... and whenever
there is a change in either.
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Compulsory insurance

Identical with Lrticle 11
Article 11 of o
Alternative I 1. The shipper of & consignment of hazardous substances

shall be reguired to maintain insurance or other financial
security, such as a bank guarantee in the sum laid down

in Article 8, paragraph 1, to cover his liakility for
damage under this Convention.

5

3

. L certificate attesting that insurance or other
financial security is in force in accordance with the
provisions of this Convention shall be irsued by the
insurer or other person providing financial security for
the shipper's liability with respect to each consignment.
This certificate shall be delivered by the shipper to the
owner when the consignment is handed over for carriage

5

by sea. [It shall be issued in a Contracting State. |

3. This certificate shall be in the form of the annexed
model and shall contain the following particulars:

=

(a)' the name of the ship or the ‘ships on bhoard of
which the consignment i1s expected to be carried and their
port of registrationy; '

(b) he name and principal place of business of the
shippers;
(¢c) the particulars, including the leading marks if
appropriate, necessary for identification of the
. consignment; these particulars shall also contain a
~description of the substances which is in accordance with
the requireménts of any applicable international regulations
‘relating to sea carriage of dangerous goods:

() the type of security referred to in paragraph 1;

(e) the name and principal vnlace of business of the
insurer or other person giving security, and, where
appropriate, the place where the insurance or security is
establighed; '

(f) the period of validity of the insurance or other
security.

4. The certificate shall be issued in English or French

or shall, if issued in any other lénguagé, include a
translation into one of those languages.

5. The insurance or other financial guarantee shall te
effected with an insurer or other person providing security
approved for this purpose by [the State where the
certificate is issved.] [any Contracting State ],

& The insurance or security shall cover the entire period
of the shipper's 1iability.




Tdentical with
Article 12 of
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‘may at any time request consultation with another
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7. Certificates issued in a Contracting State in
accordance with this Article shall be accepted in the
other Contracting States for all purposes covered by the
present Convention. Necvertheless a Contracting State

Contracting State should it believe that an insurer or
other person providing security approved by such State

in accordance with paragraph 6 is not financially capable
of meeting the obligations imposed by the Convention.

8. iny claim for compensation for damage under this CLC VII(8)
Convention may be brought directly against the insurer
or other person providing financial security for the
shipper's liability for damage. In such a case the
defendant may, irrespective of the fact whether or not
the shipper shall be entitled fto limit his liability,:
avail himself of the limit prescribed in Article 8,
paragraph 1. He may further avail himself of the
defences (other than the bankruptcy or winding up of

the shipper) which the shipper himself would have been
entitled to invoke. Furthermore, the defendant mey
avail himself of the defence that the damage resulted
from the wilful misconduct of the shipper himself, but
the defendant shall not avail himself of any other
defence which he might have heen entitled to invoke in
proceedings brought by the shipper against him nor may
he dispute any fact indicated in the certificate issued
by him. The defendant shall in any event have the right
to require the shipper to be joined in the proceedings.

9. IAny. sums provided by insurance or by other CLEE 8(4)

_financial security maintained in accordance with

paragraph 1 shall be available in the first place for
the satisfaction of claims under this Convention.

10. WVhere the shipper is a Contracting State [or, in . CLEE 8(5)
case a Contracting State is a Foderal State, a state,

republic or canton of such State,] the shipper shall

not be required to. maintain insurance or other

financial security to cover its liability.

1. The owner shall ensure that no consignment of
hazardous substances i1s taken over for carriage on
board his ship, unless a certificate has been issued
in accordance with the requirements of Article 11.

2. If the owner doeg not prove that such certificate
has been issued with respect to the consignment in
question or does not reveal the identity of the shipper,
he shall he deemed also to be the shipper for the
purpose of this Convention.
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5. However, paracraph

1 shall not apply, if the owner
proves that the shipver failed to inform him of the
hazerdous nature of the substance, that he had no
reasonable grounds to cuspect that the particulars
furrished vy the shipper were Lnaccurate and thet he
had no reasonable means of checking these particulers.
For the purposes of this paragraph the owner shall be
liable for the act, neglect ant defadlt of "any person
rendering service in connecction with the euploitetion
of the ship, performed within the scope of his
employment.

o

0]

flaims and Actions

article 13

Identical with 1. Rights of compensation under this Convention shall CLC VIIT .
Lrticle 1%(1) be extinguished unless an acticn is brought thereunder CILEE 10
of ilternative I within [threel years from the date at which the person

suffering the damage knew or ought reasonahly to have

known of the damage. However, in no case shall an

action be brought after [six]| years from the date of

the incident which caused the damage. Where this

incident consists of a series of occurrences, the

[six] vears' period shall run from the date of the

first such occurrence.

Similar to 2. [Wotwithstanding paragraph 1, any right of
Article 13(2) recourse of the owner against the shipper and of the

of Alternative I shipper against the owner shall in no case be

extinguished bhefore the ewpiry of a period of.[six]
months as from the date on which the person seeking
recourse acquired knowledge of the bringing of an
action sgainst him under this Convention. ]

Tdentical with Article 14 CLC IX
Article 15 of _ ' CLEE 11
Alternative T 1. Where an incident has causcd damage [in the

territory, including the territorial sea] of one or
more Contracting States, or preventive measures have
been taken, actions for compensation may only be brought
in the courts of any such Contracting State or States.
Reagonable notice of any such action shall be given to
the defendant.

2. Lach Contracting State shall ensure that its
courts possess the necessary jurisdiction to entertain
such actions for compensation.

3. Aifter a fund has heen constituted, elther by the »
owner according to the applicable law under Article 6,

or by the shipper in accordance with Article 8, the

courts of the State in which the fund is constituted ’
shall be exclusively competent to determine all matters
relating to the apportionment and distribution of the
fund.
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Article 15 FunD 7(6)
1. Where an action under Article 3 for compensation

for damage has been brought against the owner of the
ship carrying the hazardous substances before a
competent court in a Contracting State, the claimant
shall be entitled under the national law of that State
to notify the shipper of the hazardous substances wvhich
have caused the damage of the proceedings. Where

such notification has been made in accordance with the
formalities required by the law .of the court seized

and in such time and in such manner that the shipper
has heen in fact in & position effectively to intervene
as a party to the proceedings, any judgement rendered
by the court in such proceedings shall, after it has
become final and enforceable in the State where the
judgement was given, become binding upon the shipper in
the senge that the facts and findings in that judgement
may not be disputed by the shipper even if the shipper
has not actually intervened in the proceedings.

2. Bach Contracting State shall ensure that the
shipper shall have the right to intervene as a party

“to any legal proceedings instituted before a competent

court of that State against the owner.

%3, Except as otherwise provided by paragraph 1 the
shipper shall not be bound by any judgement or decision
in proceedings to which he has not been a party or hy
any settlement to which he is not a party.

4. Paragraphs 1 to 3 shall also apply respectively to
the insurer of the shipper or any other person providing
financial security for his liability for damage in
accordance with Article 1l.

Article 16 - CLC X
' : ‘ : CLEE 12
1. Any judgement given by a court with jurisdiction
in accordance with Article 14 which is enforceable in
the State of origin-where it is no longer subject to
ordinary forms of review, shall be recognized in any
Contracting State, excepb: ~

L

(a) where the judgement vas obtained by fraud; or

- (b) where the defendant was not given reasonable
notice and e fair opportunity to present his case.

2. A judgement recognized under paragraph 1 shall be
enforceable in each Contracting State as soon as the
formalities required in that State have been conplied
with. The formalities shall not permit the merits of
the case to be re-—opened.
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Tdentical with
Article 17 of
Alternative T

cf. Article 3%(1)
of Alternatives T
and IT

cf. Article 4
of Alternatives T
and IT

Similar to
Article 3(2)

of Alternatives I
and IT

that substance during its carriage by sea.

‘ 2 . '

Supersession clause ST .

Article 17 CLC XIT
This Convention shall supersede any convention in force

or open for signature, ratification or accession at the date

on which the convention is opened for signature, but only to

the extent that such Conventions would be in conflict with

it; however, nothing in this Article shall affect the

obligations of Contracting States o non-Contracting States

arising under such conventions.

ALTERNATIVE TTT

Basis of liability

Article 3

1.  Except as provided in paragraphs 3 and 4, a shipper of
2 hazardous substance shall be liable for damage caused by

Whenever the damage engages the liability of two or more
shippers of hazardous substances carried in the same ship or
the damage has resulted from an incident involving two or more
ships carrying hazardous substances, all shippers concerned
shall be jointly and severally liable for all such damage
which is not reasonably sepdrable. However, the liability

of any one shipper shall not exceed any limit which may be
applicable to him in accordance with Article 5.

3, No liability shall attach to the- %hlpner if he CLC ITT(2)

‘proves that the damage:

(a) resulted from an act of war, hostilities,
civil war, insurrection or a natural phenomenon of an
exceptional and irresistible character, or

(b) was wholly caused by an act or omission done
with the intent to cause damage by a third party,
provided however that for the purpose of this provision
the owner of the ship carrying the hazardous substances
shall not he considered a third party, or

(c)

was wholly caused by the negligence or other

wrongful‘act of any Government or other authority
esponsible for the maintenance of lights or other
nav1gatlona1 aids in the exercise of that function.




Similar to
Article 3(3)

of Alternatives I
and IT

Similar to
Article 3(4)

of Alternatives I
and IT )

cf. Article 3(5)
of ALlternative II

Tdentical with
Article 5 of
Alternatives 1
and IT
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4. If the shipper proves that the damage resulted CLC III(3)
wholly or partially from an act or omission done with

the intent to cause damage by the person who suffered

the damage, or from the negligence of that person, the

shipper may be exonerated wholly or partially from his

liability.

5. No claim for compensation for damage shall be CLC III(4)
made against the shipper otherwise than in accordance

with this Convention. ¥o claim fer damage under this

Convention may be made against the servants. or agents

of the shipper. '

6. Nothing in this Convention shall prejudice the
question whether the shipper liable for damage in
accordance with its provisions has a right of recourse.

Lrticle 4 LONS TV

Whenever voth damage as defined in Article 1,

" paragraph 6 and other damage have been caused by one

.incident, the entire damage shall he compensated

Tdentical with
Article 7 of
Alternative I
and Article 8 of
Alternative II

according to the rules of this Convention to the extent
that these damages are not reasonably separable.

Limitation of liability

w5 Article 5

1. The liability of the shipper under this Convention
shall be limited %o [ ] units of account in respect of
any one incident.

2. The shipper shall not be entitled to limit his LIMC 4
liability if it is proved that the damage resulted

from his personal act or omission, committed with the

intent to cause such damage or recklessly and with

knowledge that such damage would probably result.

3. For the purpose of availing himself of the benefit CLC v(3)
of the limitation provided for in paragraph 1 the
shipper shall constitute a fund for the total sum
representing the limit of his liability with the court
or other competent authority of any one of the
Contracting States in which action is brought under
Article 11. The fund can be constituted either by
depositing the sum or by producing a barnk guarantee

or other guarantee, acceptable under the legislation

of the Contracting State where the fund is constituted,
and considered to be adequate by the court or another
coupetent authority,
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4.  The fund shall be distributed among the claimants CLC V(4)
in proportion to the amounts of their established CLEE 6(6)
claims, '

5. If vefore the fund is distributed the shipper or cLe v(s)
any of his servants or agents or any person providing CiER 6(7)
him insurance or other financial security has as a

result of the incident in question paid compensation for

damage, such person shall, up to the amount he has paid

acquire by subrogation the rights which the person so

compensated would have enjoyed under this Convention.

6. The right of subrogation provided for in CLC v(6)
paragraph 5 may also be exercised by a person other CLEE 6(8)

than those mentioned therein in respect of any amount
of compensation for damage which he may have paid

but only to the extent that such subrogation is
permitted under the applicable national law.

7. Where the shipper or any other person establishes CLC V(7
that he may be compelled to pay at a later date in CITE 6(
whole or in part any such amount of compensation, with

regard to which such person would have enjoyed a right

of subrogation under paragravh 5 or 6, had the

compensation been paid before the fund was distributed,

the court or other competent Luthority of the State

where the fund has been constituted may order that a

sufficient sum shall be provisionally set aside to

enable such person at such later date to enforce his

claim against the fund.

)
9)

8. A shipper who has taken preventive measures shall CLEE 6(10)
in respect of the costs of those measures have the
seme rights against the fund as any other claimant.

9. The insurer or other person providing financial CLC Vv(11)
security shall be entitled to constitute a find in

accordance with this Article on the same conditions

and having the same effect as if it were constituted

by the shipper. Such fund may be constituted even in

the event that according to paragraph 2 the shipper

shall not be entitled to limit his liability, but its
constitution shall in that case not prejudice the

rights of any claimant against the shipper.

'Y
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Tdentical with ' Article 6 CLC VI
Article 8 of . | CLEE 7
Alternative I 1. VWhere the shipper, after an incident, has
and Article 9 constituted a fund in accordance with Article 5,

of Alternative II and is entitled to 1limit his 1liability,

(a) no person having a claim for damage
arising out of that incident shall be entitled
to exercise any right against any other assets
of the shipper in respect of such claim;

(b) the Court or other competent authority
of any Contracting State shall order the release
of any property belonging to the shipper which
has been arrested in respect of a claim for damage
arising out of that incident, and shall similarly
release any bail or other security furnished to
avoid such arrest.

2. The foregoing shall, however, only apply if
the claimant has access to the Court administering
the fund and the fund is actually available in
respect of his claim.

Identical with Article 7 ) TIMC 8
Article 9 of
Alternative T 1. The unit of account referred to in Article 5

and Article 10 is the Special Drawing Right as defined by the

of Alternative IT International Monetary Fund. The amount mentioned
in Article 5 shall be converted into the national
currency of the State in which limitation is
sought, according to the value of that currency
at the date the limitation fund is being
constituted, payment is made, or security is given
which under the law of that State is equivalent to
such payment. The value of a national currency in
terms of the Special Drawing Right of a Contracting
State which is a member of the International Monetary
Fund, shall be calculated in accordance with the
method of valuation applied by the International
Monetary Fund in effect at the date in question for
its operations and transactions. The value of a
national currency in terms of the Special Drawing
Right of a Contracting State which is not a member
of the International Monetary Fund, shall be
calculated in a manner determined by that
Contracting State.

2. Nevertheless, those States which are not members

of the International Monetary Fund and whose law does

not permit the application of paragraph 1 may, at the
time of signature without reservation as to ratification,
acceptance or approval, or at the time of ratification,
acceptance, approval or accession, or at any time
thereafter, declare that the limit of liability provided
for in this Convention to be applied in their territories
shall be [ ] monetary units.
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Tdentical with
Article 11 of

Alternatives I
and IT

3. The monetary unit referred to in paragraph 2
corresponds to sixty-five and a half milligrams of

gold of millesimal fineness nine hundred. The conversion
shall be made according to the law of the State concerned.

4, The calculation mentioned in the last sentence of
paragraph 1 and the conversion mentioned in paragraph 3
shall be made in such a manner as to express in the
naticnal currency of the Contracting State as far as
possible the same real value for the amount in Article 5
as 1s expressed there in units of account. Contracting
States shall communicate to the depositary the manner of
calculation pursuant to paragraph 1, or the result of
the conversion in paragraph 3, as the case may be, at
the time of the signature without reservation as to
ratification, acceptance or approval, or when depositing
an instrument referred to in Article ... and whenever
there is a change in either.

Compulsory insurance.

irticle §

1. The shipper of a consignment of hazardous substances
shall be required to maintain insurance or other
financial security, such as & bank guarantee in the sum
laid down in fArticle 5, paragraph 1, to cover his
liability for damage under this Convention.

2. A certificate attesting that insurance or other
financial security is in force in accordance with the
provisions of this Convention shall be issued by the
insurer or other person providing financial security for
the shipper's liability with respect to each consignment.
This certificate shall be delivered by the shipper to
the owner when the consignment is handed over for
carriage Dby sea,. [It shall he issued in a Contracting
State. |

3. This certificate shall be in the form of the
annexed mwodel and shall contain the following particulers:

(a) the neme of the ship or the ships on board of
which the consignment is expected to bhe carrled and their
port of registration:

b the name and principal place .of business of the
b &
shippers

(¢c) the particulars, including the leading marks if
appropriate, necessary for identification of the
consignment; these particulars shall also contain a
description of the substances which is in accordance with
the requirements of any applicable international
regulations relating to sea carriage of dangerous goods;
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(d) the type of security referred to in paragraph 1;

(e) the nsme and brincipal place of business of the

.insurer or other person giving security, and, where

appropriate, the place where the insurance or security
is established;

(f) the period of validity of the insurance or other
security,

4. The certificate shall be issued in English or French
or shall, if issu~d in any other language, include a
translation into one of those languages.

5. The insurance or other financial guarantee  shall be
effected with an insurer or other person providing security
approved for this purpose by [the State where the
certificate is 1ssued] [any Contracting State].

6. The insurance or security shall cover the entlre period

of the shipper's 11ab111ty.

1. [Certifioates igssued in a Contracting State in
accordance with this Article shall be accepted in the other
Contracting States for all purposes covered by the present
Convention. Nevertheless| a Contracting State may at any
time request consultation with another Contracting State
should it believe that an insurer or other person providing
security approved by such State in accordance with
paragraph 5 is not financially cap-ble of meeting the
obligations imposed by the Convention.

8. Any claim for compensation for dam-ge under this CLC VII(8)
Convention may be brought directly against the insurer

or other person providing financial security for the
shipper's liability for damage. In such a case the
defendant may, irrespective of the fact whether or not

the shipper shall be entitled to limit his liability,

avail himself of the 1imit prescribed in Article 5,
paragraph 1. He may further avail himself of the

defences (other than the bankruptcy or winding up of the
shipper) which the shipper himself would have been entitled
to invoke. TFurthermore, the defendant may avail himself

of the defence that the damage resulted from the wilful
misconduct of the shipper himself, but the defendant shall
not avail himself of any other defence which he might have
been entitled to invoke in proceedings brought by the
shipper against him nor may he dispute any fact indicated
in the certificate issued by him. The defendant shall in
any event have the right to require the shipper to bhe

jolned in the proceedings.
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9. Any sums provided by insurance or by other CLEE 8(4)
financial security maintained in accordance with

paragraph 1 shall be available in the first place

for the satisfaction of claims under this Convention.

10. Where the shipper is a Contracting State [or, in  CLEE 8(5)
cas= a Contracting State is a Federal State, a state,

republic or canton of such State, ]| the shipper shall

not be required to maintein insurance or other

finencial security to cover its liability.

Identical with - ' Article 9

Article 12 of " :

Alternatives I 1. The owner shall ensure that no consignment of

and IT hazardous substances is taken over for carriage on
board his ship, unless a certificate has been issued
in accordance with the reguirements of Article 8,

2. If the owner does not prove that such certificate
has been issued with respect to the consignment in
question or does not reveal-the identity of the shipper,
he shall be deemed also to be the shipper for the
purpose of this Convention.

3. However, paragraph 2 shall not apply if the owner
proves that the shipper failed to inform him of the
hazardous nature of the substance, that he had no
reasonable grounds to suspect that the particulars
furnished by the shipper were inaccurate and that he

had no reasonable means of checking these particulars.
For the purposes of this paragraph the owner: shall be
liable for the act,; neglect and default of any person
rendering service in connection with the exploitation of
the ship, performed within the scope of his employment.

Claims and actions

Identical with ' Article 10
Article 13(1) of ' :
Alternatives I 1. Rights of compensation under this Convention shall CLC VIIT
and IT bé extinguished unless an action is brought thereunder CILEE 10
within [three] years from the date at which the person
“suffering the damage knew or ought reasonably to have
known of the damage. However, in no case shall an
action be brought after [six] years from the date of
the incident which caused the damage. Where this
incident consists of a series of occurrences, the
[six]| years' period shall run from the date of the
first such occurrence.

Similar to 2.  [Notwithstanding paragraph 1, any right of recourse
Article 13(2) of of the shipper against the owner shall in no case be
Alternatives I extinguished before the expiry of a period of [six]

and IT months as from the date on which the person seeking

recourse acquired knowledge of the bringing of an
action against him under this Convention. ]
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Identical with Article 11 CLC IX
Article 15 of CLEE 11
Alternative T 1. VWhere an incident has caused damage [in the
and Article 14 territory, including the territorial seal of one or
of Alternative II more Contracting States, or preventive measures have
been taken, actions for compensation may only be
brought in the courts of any such Contracting State
or States. Reasonable notice of any such action
shall be given to the defendant.
2. Bach Contracting State shall ensure that its
courts possess the necessary Jjurisdiction to
entertain such actions for compensation.
3. After a fund has heen constituted under
Article 5 the courts of the State in which the fund
is constituted shall be exclusively competent to
determine all matters relating tc the apportionment
and distribution of the fund.
Tdentical with Article 12 CILC X
Article 16 of CLEE 12
Alternatives I 1. Mny judgement given by a court with jurisdiction
and IT in accordance with Article 11 which is enforceable in

Tdentical with
Article 17 of
Alternatives T
and IT

the State of origin where it is no longer subject to
ordinary forms of review, shall be recognized in any
Contracting State, except:

(a) where the judgement was obtained by fraud; or

(b) where the defendant was not given reasonable
notice and a fair opportunity to present his case.

2. A judgement recognized under paragroph 1 shall be
enforceable in each Contracting Btate as soon as the
formalities required in that State have been complied
with. The formalities shall not permit the merits of
the case to be re-opened.

Supersession clause

Article 13 CLC XIT

This Convention shall supersede any convention in
force or open for signature, ratification or accession !
at the date on which the Convention is opened for |
signature, but only to the extent that such conventions
would be in conflict with it; however, nothing in this
Article shall affect the ohligations of Contracting States
to non-Contracting States arising under such conventions.
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ANNEX X
INFORMAL PROPOSAL

FINLAND

Draft Resolution

The Third United Nations Conference on the Iaw of the Sea,

Referring to Paragraph 3 of Article 236 of the present Convention,

Bearing in mind, that a number of international conventions call for the
establishment of international rules governing the responsibility and liability for
pollution damages,

Noting that the issue concerning international responsibility of States is
under consideration from the general point of view in the International Law
Commission,

Noting also that specific questions concerning responsibility and liability for
pollution damage to the marine environment are being dealt with by several
international organizations including UNEP and IMCO,

Taking into aecount that a variety of rules on responsibility and liability for
pollution damage to the marine environment are contained in several international
conventions in force,

Recognizing the need to create an international regime to govern the
responsibility and liability to ensue from any type of marine pollution incidents
to ensure the proper implementation of the present Convention,

Recognizing further the complex nature of the issue and the limited
possibilities for its exhaustive consideration at the present Conference,

[Reguests] the General Assembly of the United Nations to convene, upon due
preparations involving competent international bodies and organizations, a
Diplomatic Conference after the entry into force of +the present Convention and
within [ten] years from the signing of the Final Act of the Third United Nations
Conference on the Law of the Sea, in order to establish, with respect to marine
pollution incidents, an international convention on the criteria and procedures for
the deftermination of liability, the assessment of demage, the payment of compensation
and the settlement of related disputes.
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ANNEX XTI

PROTOCOL TO THE INTERNATIONAL CONVENTION O CIVIL
LIABILITY FOR OIL POLLUTION DAMAGE, 1969 3/

THE.PARTIES TO THE PRESENT PROTOCOL '

BEiNG PARTIES %o the International Convention on Civil Llablllty for 011 Pollutlon
Damage, done at Brussels on 29 Hovewber 19693 ' :

HAVE AGREED AS T'OLLOWS:
Article I
For the purpose of the present Protocol:

1. "Convention" means the International Convention on ClVll Llablllty for 0il
Pollution Damage, 1969.

2. "Organization' has the same meaning as in the Convention.

e ﬁSeoretary-General" means the Secretary-General of the Organization.
Article IT
Article V of the Convention is amended as follows:
(1) Paragraph 1 is replaced by the following texts

"The owner of a ship shall be entitled to limit his liability under this
Convention in respect of any one incident to an aggregate amount of 133 units of
account for each ton of the ship's tonnage. However, thls aggregate amount shall not
in any event exceed 14 million units of account."

(2) Paragraph 9 is replaced by the following text:

9(a) The "unit of account" referred to in paragraph 1 of thlu Article is tne Sp001al
Drawing Right as defined by the International Monetary TFund. The amounts mentioned
in paragraph 1 shall be converted into the national currency of the State in which
the fund is being constituted on the basis of the value of that currency by reference
to the Special Drawing Right on the date of the constitution of the fund. The value
of the national currency, in terms of the Special Drawing Right, of a Contracting
State which is a member of the International Monetary Tund, shall be calculated in
accordance with the method of valuation applied by the International lonetary Fund in
effect at the date in questlon for its operations and transactions. The value of the
national currency, in terms of the Special Drawing Right, of a Contracting State which
is not a member of the International lMonetary Fund, shall ‘Dbe naloulated in a manner
determined by that State.

9(b) Nevertheless, a Contracting State which is not a member of the International
Monetary Tund and whose law doeés not pernit the application of the provisions of
paragraph 9(a) of this Article way, at the time of ratification, acceptance,

i/ The Protocol was prepared by the conference to revise the unit of account
provisions of the 1969 International Convention on Civil Liability for 0il Pollution
Damage in London on 19 November 1976. Tor +the text of the Final Act ot the
Conference, see IMCO publication 77.05.E.
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approval of or accession to the present Convention, or at any time thereafter,

declare that the limits of liability provided for in paragraph 1 fo be applied in

its territory shall, in respect of any one 1ncidenu, be an aggregate of 2,000 monetary
units for each ton of the ship's tonnage provided that this aggregate amount shall

not in any event exceed 210 million monetary units. The monetary unit referred to 1n
this paragraph corroupondu to sixty-five and a half milligrammes of gold of ,
millesimal fineness nine hundred. The conversion of these amounts into the natlonal
currency shall be made according to the law of the otﬂto concerned.

9(c) The calculation mentioned in the last sentence of paragraph 9(a) and the
conversion mentioned in paragraph 9(b) shall be made in such a manner as to express
in the national currency of the Contracting State as far as possible the same real
value for the amounts in paragraph 1 as is. expressed there in units of account.
Contracting States shall communicate to the depositary the manner of calculation
pursuant to paragraph 9(a), or the result of the conversion in paragraph 9(b) as the
case may be, when depositing an instrument referred to in Article IV and whenever
there is a change in either.

Article IIT

1. The present Protocol shall be open for signature by any State which has signed
the Convention or acceded thereto and by any State invited to attend the Conference
to Revise the Unit of Account Provisions of the Convention on Civil Llablllty for
0il Pollution Damage, 1969, held in London from 17 to 19 Hovember 1976. The
Protocol shall be open for signaturc from 1 TFebruary 1977 to 31 December 1977 at the
Headquarters of the Organization.

2. Subject to paragraph 4 of this Article, the present Protocecl shall be subject
to ratification, acceptance or approval by the States which have signed it.

3. Subject-to paragraph 4 of this Article, this Protocol shall be open for
accession by States which d4id not sign it.

4. The present Protocol may be ratified, accepted, approved or acceded to by
States Parties to the Convention.

Article 1V

1. Ratification, acceptance, approval or accession shall be effected by the ‘deposit
of a formal instrument to that effect with the Secretary-General.

2. Any instrument of ratification, acceptance, approval or accession deposited
after the entry into force of an amendment to the present Protocol with respect to
all existing Parties or after the completion of all measures required for the entry
into force of the amendment with respect to all existing Parties, shall be deemed to
apply to the Protocol as modified by the amendment.

Article V

1. The present Protocol shall enter into force for the States which have ratified,
accepted, approved or acceded to it on the ninetieth day following the date on which
eight States including five States cach with not less than 1,000,000 gross tons of
tanker tonnage have deposited instruments of ratification, acceptance, approval or
accession with the Secretary-General. .

2. Tor each State which subsequently ratifies, accepts, approves or accedes to'it,
the present Protocol shall enter into force on the ninetieth day after the deposit by
such State of the appropriate instrument. '
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Article VI

1. The present Protocol may be denounced by any Party at any tlme after the date
on which the Protocol enters into force for that Party.

:2,a Denun01atlon shall be effected by the dep031t of an 1nstrument to that effect
with the Secretary-General.

3. Denunciation.shall take effect one year, or such longer period as may be
specified in the instrument of denunciation, after its deposit with the
Secretary-General.

Article VIT

1. A Conference for the purpose of revising or amehding the present Protocol may
be convened by the Organization.

2. The Organization shall convene a Conference of Parties to the present Protocol
for the purpose of revising or amending it at the request of not less than one-third
of the Parties.

Article VIII

1. The present Protocol shall be deposited with the Secretary-General.
2. The Secretary-General shall:

(a) Inform all States which have signed the present Protocol or acceded thereto

(i) each new signature or deposit of an instrument together with the date
thereof;

(ii) the date of entry into force cf the present Protocolj;

(iii) +the deposit of any instrument of demunciation of the present Protocol
together with the date on which the denunciation takes effect;

(iv) any amendments to the present Protocol;

(b) Transmit certified true copies of the present Protocol to all States which
have signed the present Protocol or acceded thereto.

Article IX

As soon as the present Protocol enters into force, a certified true copy thereof
shall be transmitted by the Secretary-General to the Secretariat of the
United Nations for registration and publication in accordance with Article 102 of the
Charter of the United Nations.
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Article X
The present Protocol is established in a single original in the English and

French languages, both tests being equally authentic. Official translations in the
Russian and Spanish languages shall be prepared and deposited with the signed original.

DONE AT LONDON this nineteenth day of November one thousand nine hundred and
seventy-six, ’ '

IN VITNESS WHEREOIF the undersigned f/ being duly authorized for that purpose
have signed the present Protocol.

¥/ Signatures omitted,

o
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ANNEX XIII =~

Excerpts;from document A/CONF.62/WP‘10/Rev.l;of.the .
-Phird United Nations Conference on the Law of the Sea.

Article 71
Responsibility of the flag State for damage caused by
a -warship or other government ship operated for -
non-commercial purposes

The flag State shall bear international responsibility for any loss or damage:
to the coastal State resulting from the non-compliance by a warship or other
government ship operated for hon-commercial purposes with the laws and regulatlons
of the coastal State concerning passage through the territorial sea or with the
provisions of this Convention or other rules of ianternational law.

Art%ple 29

1-"

(b) Refrain from any threat or use of force against the sovereigunty, -
terrltorlal integrity or political indeperidence of States bordering straits, or in
other manner in violation of the principles of international law embodied in the -
Charter of the United Nations; :

24 ~

(b) Comply with generally aCCppted lnternatlonal regulations, procedures and
practices for the prevention, reduction and control .of pollution from ships.

Article 42
Laws and regulatlous of States bordering
straits relating to transit passage

Te -

(a) The safety of navigation and the revulatlon of marine trafficy as
provided in article 41; :

(b) The prevention, reduction and control of pollution, by giving effect to
applicable international regulations regarding the dlscharge of oil, 011y wastes
and other noxious substances in the strait;

- Article 4}
Navigation and safq_y aids and other improvements and
the prevention, reduction and control of pollution

(b) For the prevention, reduction and control of pollution from ships.

Azticle 44
Duties of States bordering straits

States bordering straits shall not hamper transit passage and shall give
appropriate publicity to any danger to navigation oxr overflight within or over the
strait of which it has knowledge. There shall be no suspension of transit passage.
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Article Hd
Duties of ships and aircraft during their passage, research and survey
activitieg, duties of the archipelagic State and laws and regulations
of the archipelagic State relating-to archipelagic sea lanes passage

Articles 39, 40, 42 end 44 cpply mutntle mutandis to arknloeloglc sea lanes sage.

Article 56
Rights, jurisdiction and duties of the coastal State in the
exclusive economic zone

10“
(iii) +the preservation of the marine enviroument.

Article 115
Breaking or injury of a_ s submarlne cqble or pipeline

Every State shall take the necessary legislative measures to provide that the
breaking or injury by a ship flying its flag or by a person subject to its
jurisdiction of a submarine cable beneath the high seas done wilfully or through
culpable negligence, in such a manner as to be liable to interrupt or obstruct
telegraphic or telephonic communications, and similarly the breaking or injury of
a submarine pipeline or high~-voltage power cable shall be a punishable offence.
This provision shall appiy also to conduct calculated or likely to result in such
bresking or injury. However, it shall not- apply to any break or injury caused by
persons who acted merely with the legitimate object of saving their lives or their
ships, after having taken all necessary precauntions to avoid such break or injury.

Article 114

Breaking or injury by owners of a submarine cable or
pipeline of another submarine cable or pipeline

Every State shall take the necessar;” legislative meas res to provide that, if
persons subject to its jurisdiction vho are the owners of o cable or a pipeline

beneath the high seas, in laying or repairing that cable or pipeline, cause a break
in or injury to another cable or pipeline, they shall bear the cost of the repairs.

Article 115
-Indemmity for loss incurred in avolding injury to
a submarine cable or pipeline

Every State shall take the necessary legislative measures to ensure that the
owners of ships who can prove that they have sacrificed an anchor, a net or any
other fishing gear, in order to avoid injuring a submarine cable or pipeline, shall
be indemnified by the cwner of the cable or pipeline, provided that the owmer of
the ship has taken all reasonable precautionary measures beforehand.

Article 117
Duty of States to adopt with respoﬁt to thelr nationals measures for the
conservation of the 11v%gg_gggqu"co of thc high seas

A1l States have the duty to adopt, or to co-operate with other States in
adopting such measures for their respective nationals as may be necessary for the
conservation of the living rescurces of the high seas.




UNEP/IG., 23/INF. 3
Annex XIII ©
page 3

. Article 139
Respon31b111ty to ensure compliance
and liability for damage

1. States Parties shall have the responsibility to ensure that activities in the
Area, whether undertaken by States Parties, or state enterprises, or persons
natural or juridical which possess the nationality of States Parties or are
‘effeotlvely controlled by them or their nationals, shall be. carried out in conformlty
with the provisions of this Part. The same responsibility applies to international
organizations for activities in the Area undertaken by such organizations. Without
prejudice to applicable principles of international law and article. 21 of amnex II
damage’ caused by the failure of a State Party to carry out its responsibilities
under this Part shall entail liability. A State Party shall not however be liable
for damage caused by any failure to comply by a person whom it has sponsored under
article 153, paragraph 2(b), if the State Party has taken all. necessary and
appropriate measures to secure efféctive compliance under article 153, paragraph 4.

2« A-group of States Parties or a group of international organlzatlons, actlng
together, shall be Jjointly and severally responSLBle under these articles,

3 States Parties shall take appropriate measures to ensure that the responsibility
provided for in paragraph 1 shall apply mutatis mutandis to international
organizations.

Article 145

Protection of the marine environment

With respect to activities in the Area, necessary measures shall be taken in
order to ensure effective protection for the marine environment from harmful effects
which may arise from such activities in accordance with Part XIT. To that end the
Authority shall adopt appropriate rules, regulations and procedures for,iﬂﬁ§£~él£§'

(a) The prevention of pollution and contamination, and other hazards to the
marine environment, including the coastline, and of interference with the ecological
balance of the marine environment, particular attention being paid to the need for
protection from the consequences of such activities as drilling, dredging, excavation,
disposal of waste, construction and operation or maintenance of 1nsta11atlons,
pipelines and other devices related to such activities;

(b) The protection and conservatlon of the natural resources of the Area and
the prevention of damage to the flora and fauna of the marine environment.

Accommodation of aotlv1tles in the Area
and in the marine environment

1. Activities in the Area shall be carried out with reasonable regard for other
act1v1t1es in the marlne environment.

2 Stationary and mobile installations relating to the conduct of act1v1t1es in
the Area shall be subject to the following conditions:

(a) Such installations shall be erectcd, emplaced and removed solely in
accordance with the provisions of this Part and subject to rules and’ regulations .
adopted by the Authority., The erection, emplacement and removal of* such installations
shall be the subject of timely notification through Notices to Mariners or other
generally recognized means cf notification;
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(p) Such installations shall not be located in the Area where they may obstruct
passage through sea lancs of vitel importance for intermational shipping or in areas
of intense fishing activity;

(c) Safety zones shall be cstablished around such installations with ,
appropriate markings to ensure the safety both of the installations themselves and
of shipping. The configuration and location of such safety zones shall not be such
‘as to form a belt impeding the lawful access of shipping to particular maritime
zones or navigation along international sea lanes;

(d) Such instéllations shall be uscd ekclusively for pecaceful purposes.

(e) Such installations shall not possess the status of islands. They shall
have no territorial sea, nor shall their presence affect the determination of
territorial or jJurisdictional limits of any kind.

B Other activities in the marine environment shall be conducted with reasonable
regard for activities in the Area.

Article 150

Policies relating to activities in the Area

Activities in the Area shall be carried out in accordance with the provisions
of this Part in such a manner as to foster healthy development of the world economy
and balanced growth of international trade, and to promote internstional co-operation
for the over—all development of all countries, especially the developing countries
and with a view to ensuring:

(a) orderly and safe development and rational management of the resources
of the Area, including the cofficient conduct of activities in the Area and, in
accordance with sound principles of conservation, the avoidance of unnecessary waste;

(b) the exp-nding of dpportunities ‘or participation i such activities
consistent particulerly with articles 144 and 148;

(¢) participation in revewuecs by the Authority znd the transfer of technology
to the Enterprise and developing countries as provided for in this Convention;

(d) increasing availability of the minerals produced from the resources of the
Area as nceded, in conjunction with minerals produced from other sources, to ensure
supplies to consumers of such minerals;

(¢) Just and stable prices remunerative to producers and fair to consumers
for minerals produced both from the resources of the Area and from other sources,
and promoting equilibrium between supply and demand;

(f) the enhancing of opportunities for all States Parties, irrespective of
their social and economic systems or geographicdal location, to participate in the
development of the resources of the Area and preventing monopolization of the
expioration and exploitation of the resources of the Area; and

(g) the protection of developing countriecs for adverse effects on their
economiss or on their export carnings resulting from az reduction in the price of
affected mineral, or in the volume of that wmineral exported, to the extent that such
reductions arc caused by activitics in tho Ares, as provided in article 151.
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Article 192
General obligation

States have the‘obligation to protect-and preserve the rmarine environment,

|  Article 194
Measures to prevent, reduce and control pollution
of the marine environment

1. States shall take all necessary measures consistent with this Convention to
prevent,; reduce and control pollution of the marine environment from any source
using for this purpose the best practicable means at their disposal and in accordance
with their capabilities, individually or jointly as appropriate, and they shall
endeavour to harmonize their policies in this connection.

2.  States shall take all necessary measures to ensure that activities under their
jurisdiction or control are so conducted that they do not cause damage by pollutien
to other States and their envirvonment, and that pollution arising from incidents or
activities under their jurisdiction or control does not spread beyond the areas where
they exercise sovereign rights in accordance with this Convention.

3 The measures taken pursuant to this Part shall deal with all sources of pollution
of the marine environmment. These measures shall include, inter alia, those designed
to minimize to the fullest possible extent:

(a) Release of toxic;'harmful and.noxious substances, especially those which
are persistent:

(1) from land-based sources;
(ii) from or through the atmosphere;.
(iii) by dumping. |
(b) Pollution from vessels, in particular for preventing accidents and dealing

with emergencies, ensuring the safety of operations at gea, preventing intentional
and unintentional discharges, and regulating the design, construction, equipment,

operation and manning of vessels;

(c) Pollution from installations and devices used in exploration or exploitation
of the natural resources of the sea~bed and subsoil, in particular for preventing
accidents and dealing with emergencies, ensuring the safety of operations at .sea,
and regulating the design, construction, equipment, operation and manning of such
installations or devices;

(d) Pollution from other installations and devices operating in the marine
enviromment, in particular for preventing accidents and dealing with emergencies
ensuring the safety of operations at sea, and regulating the design, construction,
equipment, operation and manning of such installations or devices. : ’

de In taking measures to prevent, reduce or control pollution of the marine
environment, States shall refrain from unjustifiable interference with activities
pursuance of the rights and duties of other States exercised in conformity with this
Convention, -
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5e The measures taken in accordance with this Part shall include those necessary
to protect and preserve rare or fragile ccosystems as well as the habitat of
depleted, threatened or endangered species and other marine life,

Article 195
Duty not to transfer dama@e or hezards or transform

one type of ‘pollution into another

In taking measures to prevent, reduce and control pollution of the marine
environment, States shall so act as not to transfer, dircctly or indirectly, damage
or hazards from one area.to another or transform one type of pollution into another.

Article 198

Notification of imminent or actual damage

A State which becomes aware of cases in which the marine environment is in

imminent danger of being damaged or has been damaged by pollution shall immediately

notify other States it deems likely to be affected by such damage, as well as the
competent international organimabions, global or regional.

Articlec 225 .
Duty to avoid adverse consequences in the
exercige of the povers of enlo“cemant

In the exercise of their powers of enforcement against foreign vessels under
this Convention, States shall not endanger the safety of navigation or otherwise
cause any hazard to a vessel, or bring it to an unsafe port or anchorage, or cause
an unreasonable risk to the marine environment. ;

Article 252

Liability oﬁ_gg: es arising from

enforcement measurcs

States shall be liable for damage or loss attributable to them arising from
measures taken pursuant to section 6 when such measures were unlawful or exceeded
those reasonably required in the light of available information, States shall
provide for recourse in thelr courts for actions in respect of such damage or loss.

Article 235

Responsibility and 1liabilit

1. States are responsible for the fulfilment of their intefnational obligations
concerning the protection and preservation of the marine environment. They shall
be liable in accordance with internstional law.

24 Statbes shall ensure that recourse is available in accordance with theixr

legal systems for prompt and adequate compensation or other relief in respect of
damage caused by pollution of the marine enviromment by natural or juridical persons
under their jurisdiction.

:

£

%,  With the objective of assuring prompt and adequabc compensabtion in respect of
all damage caused by poll lution of the marine cnvironment, States shall co-operate in
the implementation of existing international law and the further development of
international law relating to responsibility and liability for the assessment of and
compensation for damage and the settlement of related disputes, as well as, where

appropriate, development of criteria and procedurcs for payment of adequate oomDonuailon\

such as compulsory insurance or compensation funds

-
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Article 237 :
Obligations under other conventions on the
protection abd preservation of the
" marine environment

1. The provisions of this Part shall be without prejudice to the specific
obligations assumed by States under special conventions and agreements concluded
previously which relate to the protection and preservation of the marine environment
and to agreements which may be concluded in furtheranoe of the general principles

set forth in this Convention.

2e ‘ Specific obligations assumed by Stabtes under special conventions, with respect
to the protection and preservation of the marine enviromment, should be applied in a
manner consistent with the general principles and objectives of this Convention,

Article 248

Duty to provide information
to the coastal State

States and competent international organizations which intend to undertake
marine scientific research in the exclusive economic zone or on the continental
shelf of a coastal State shall, not less than six months in advance of the expected
starting date of the research project, provide that State with a full description of:

(a) the nature and objectives of the research project;

(b) the method and means to be used, including mame, tonnage, type and class
of vessels and a description of scientific equipment; .

(c) the precise geographical areas in which the activities are to be conducted;

(&) the expected date of first appecarance and final departure of the research
vessels, or deployment of the equipment and its removal, as appropriate;

(e) the name of the sponsoring institution, its director, and the person in
charge of the research project; and

(f) the extent to which it is considered that the coastal State should be able
to participate or to be represented in the research project.

Article 249
Duty to comply with certain conditions

1. States and competent internationzl organizations when undertaking marine
gscientific research in the exclusive economic zone or on the continental shelf of
a coastal State shall comply with the following conditions;

(a) Ensure the rights of the coastal State, if it so desires, to participate
or be represented in the research project, especially on board research vessels and
other craft or installations, when practicable, without payment of any remuneration
to the scientists of the coastal State and without obligation to comtribute towards
the costs of the research project;

(b) Provide the coastal State, at its request, with preliminary reports; as
soon as practicable, and with the final results and concludions after the completion
of the research;
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(¢) TUndertake to provide access for the coastal State, at its request, to all
data and samples derived frxom-ithe research project and likewise to furnish it with
data which may bo copied and samples whi-n may be divided without detriment to their
scientific value;

(d) If requested, assist the coastal State in assessing such data and samples
and the results thereof:

(e) Ensure, subject to paragraph 2, that the rescarch results are made
internationally available through appropriate national or international channels,
as soon as feasible;

| (£) Inform the coastal State immediately of any major change in the research
Programme;

(g) Unless otherwise agreed remove the scientific installations or equipment
once the research is completed, - '

2 This article is without prejudice to the conditions established by the laws
and regulations of the coastal State for the granting of consent where the coastal
State, notwithstanding the provisions of article 246 nevertheless grants consent
to the project in question. -

Article 279
Obligation to settle disputes by peaceful means

The States Parties shall scttle any dispubte between them relating to the
interpretation or application of this Convention in accordance with paragraph 3 of
article 2, and shall seek a solution through the pcaceful means indicated in
paragraph 1 of article 33, of the Charter of the United Nations.

Article 281
Obligation to exchange views

1. If a dispute arises between States Parties relating to the interpretation or
application of this Convention, the parties to the dispute shall procecd expeditiously .
to exchange views regarding settlement of the dispute through negotiations in good X
faith or other peaceful means.

2. Similarly, the parties shall procced to an exchange of views whenever a procedure
for the settlement of a dispute has been terminated without a settlement of the
dispute, or where a sebtlement has Teen reached and the circumstances require further
consultation regarding the manner of its implementation.

Article 282

Obligations under gencral, regional or special agreements

If States Parties which are parties to a dispute relabing to the interprotation
or application of this Convention have accepted, through a general, regional oxr
special agreement or some other instrument or instruments, an obligation to scttle
such dispute by resort to a final and binding procedurc, such dispute shall, at the
request of any party to the dispute, be referred to such procecdurce In this case

¢

any obher procedurc provided in this Part shall not apply, unless the parties to t

the dispute otherwise agree.

‘

-
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Article 21

Liability

Any responsibility or liability for wrongful damage arising out of the conduct
of operations by the Contractor shall lie with the Contractor, account being taken
of contributory factors by the Authority. Similarly, any responsibility or liability
for wrongful damage arising out of the exercise of the powers and functions of the
Authority shall lie with the Authority, account being taken of contributory factors
by the Contractor. Liability in every case shall be for the actual amount of damages.

Statutes of the Enterprise

Article 2
Relationship to the Authority

Nothing in this Convention shall meke the Enterprise liable for the acts or
obligations of the Authority, or the Authority liable for the acts or obligations
of the Enterprise.

Article 3
Limitation of Liability

No member of the Authority shall be liable by reason only of its membership
for the acts or obligations of the Enterprise.




