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D The initial text of the above definition was draited in the 1light of the
very limited asmount of documentation on the subject available to the Secretariat
prior to the Venice Consultation; some revisions were made in the light of the
discussions at Venice, while non-substantive linguistic changes were introduced
by the working group ccnvencd in Geneva on 3-0 Iovember 1977. é/

4, The observations that follow are based on an examinotion of relevant
provisions and procedures (existing or proposed) in a number of jurisdictions,
some of which are non-Mediterraneaun. These jurisdictions have, in general,
not been identified cince some of the texts have not yet been prommlgated and
since they are presented only as modsls that might help to advance the
negotiating process whereby a definition may e reached that is satisfactory

to all the negotiating Parties. The only exceptions that have been wmade are
in the casc of an IMCO instrument (Example 1) and an BEC Dirvective (Example 2).

5. The examples cited reflect the diversity in the legal and administrative
approaches that have been taken in different countries to deal with sources of
pollution that were in existence wrior to the adoption of a given legal text.
In some instances, the interpretative provisicns place emphasis on new
installations, sources, or discharges, whereas elsevhere '"new installations!
may not be defined while the concept of existing installatiouns, sources, or
discharges is formelly clarified. Conversions or modifications of existing
installations, etc. receive special attention in sowe jurisdictions, since it
is clear that national authorities are in nractice called upon to determine
cases where modifications oxr extensions to an existing installation are of
such magnitude 25 to require a licence or permit that corresponds to that
issued for a mnew installation. Even such apparently clear terms as "begun’
or "commenced" have been defined in some jurisdictions.

6. While most of the examples cited arce taken from texts dealing with water
pollution control, sowme of them are also taken from texts on air pollution
control. Although control strategies differ, the basic philosophies
underlying the classification of sources can be regarded as similar, at least
in those respects that are relevant to this Note.

a/ Document UMEP/IG.11/3/Amnex IIT (p. 6, paragraph 21).


Anastasia Vergiris
Line
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EXAMPIE 1
The Regulations for the Preoventi ion of Polluvion hy Jewagc from Shins
(Avnex IV to the ;nte*agtlo-al Convention for the Preveantion of Pollution

from Jhips, 197%) coatain the ollcrwog definitions in Regulation 1=

"New chip' means a ship:

(a) for which thc building contract is placed, or in the abscuce of a
building contract, the ikecl of wiiich is laid, or which is at o
similar stage of counciruction, on or after the dete of entry into

force of this Annex; or

(b) the delivery of which is three
entry into force of this Amex."

more after the date of

@
o]
H

"Bxisting ship' meains a chip which is nolt a new ship.”
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EXAMPIE 2

Directive No. 78/176/EEC of the Council of the Buropean Jomrmiiities
on waste from the titanium dioxide indusitry cstablishes = distinction betucen.
"existing industrial establishments” and 'nev industrial establishments' in
two prezmbular paragraphs. The definition of "new incustrial establishuments"
given in item (e) of Article 2 of the Dircctive is as follous -

gtablislhments
which are in tlie process of being set uwn on the date of entry into force of
this Directive or which are set up after that date. ILxtensions to existing
industrial establishuents leading %o en increase of 15 000 tomnes per year or
more in the titanium dioxide on-site production capacity of the establishment
concerned shall be treated as nev industrial establishments."

"iaew industrizal establishments! weans those industrial ecstal
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BRAMPLL 3

The countiry from which ihis cxample qmenatcs nas a comprcehensive statute
on water pollution coutrol,; promlgated ia 1974. One of the princinal
substantive provisions prascribcs that no person way, without the nrevious
consent of the competent anthorities, "bring into use any new or altered outlet
for the discharge of sewngz or trade effluent into a stream or well or begin to
make any new discharge of sewage or trode cffluent into a stream or well.®

The following definitions apply for the purposes of this provision:

“the expression 'nmew or altered omtlet! means any outlet which is wholly
or partly constructed on or after the commencement of [the Act] or which
(whetaer so constructed oxr aot) ig substantizlly altered after such commcncement;

the expression 'new discharge' means a digzcharge wiich is not, as respects
the nature end composition, tcmperaiure, volume and rote of discharge of the
effluent substantially a continuation of a dischargce made within the preceding
fwrelve months (vhether by the smue or o different outlet), so however that a
discharge which is in other respectsc a continuation of previous discharge nade
as aforesaid shall not be deemed to be a new discharge by reason of any
reduction of the temperature or volume or rate of discharge of the effluent as
ceompared with the previous discharge.”
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EXAMPIE 4

In this case, the country's Water Pollution Lair dates from 1971 while the
basic implementing orxdinance was issued in 1972 and awended in 1974. The
country has a federal structure and major responsibility for implementeation
of technical mecsurcs for water pollution control devolves upon the regional
Jurisdictions. The Lew itself containg two sections decling respectively with
new cases of waste vater discharge and existing cases, as follows:

'"Discharge of waste water: new cases

15. Liquids or gases, and cspecially waste wvater, originating from the
drainage systems of localitics, dwelling-houseg, work sitec, largc-scale or
small-scale industrial undertekings, agricultuizl undcrtazings, vessels, or
other facilities, may not be discharged into water unlecss they have been treated
in accordance with [regional] legislation, The discharge of waste water shall
be subject to authorization by the competent [regional] authority."

i
i

"Discharge and scepage of licuid wastes: existing cases

16. (1) The [regional authorities] shall ensure that all wmethods of
disposal by discharge and seepage that are liable to cause pollution are
adapted so as to comply with the requirements concerning water protection or
are discarded within ten years of the entry into force of this law, They
shall establish time-limits on the basis of the urgency of each case and in
accordance with the [regional] plan for the enhancesient of water quality.
Longer time~limits may be granted, as an exceptional measure, in the cage of
outflows and seepages of minor impoxrtance.®

The quest. on of conversions is derlt with in two otk:r sections, which
prescribe as follows:

"Construction permits: (a) within the arca served by the wmaster
severage nlan

19. Permits may not he issued for the construction or conversion of
buildings or installations, of any nature vhatsoever, in zones designated foxr
constxruction or, in the absence of such zones, within the area served by the
master sewerage plan, unless adequate provision has been made for discharge
of waste water into drains. In cases wherc, for imperative reasons, small
buildings or installations cannot yet ve comnccted to the drainage system,
the competent authority way as an exceptional wmeasure and subject to the
approval of the [regional] tecihnical water mrotection service, issue a
construction permit provided that conditions permitting connexion to the
system can be created within the near future and that, until such time, the
removal of waste water can be realized by an adequate alternative method ...".

Construction nermits: (b) outside the srea served by the masfer
gswcragze plan

20, A pexrmit may not be issued for the construction or conversion of
buildings and installations outside the area scrved Dy the wmaster sewerage
plan unless thc applicant can produce factuwal evidence tihat there is a need
therefor. The counstruction permit mey not be issued until a suitable vaste
water removal and trcatment system or alternative suitable method of waste
water disposal haz been decided upcit and the [regionalj technical water
protection service hasgs given its agreement.”
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. BXAMPIE 4 (comt'i.)

The initial intermretation given %o the term couversion” in the 1972
implementing ordinancc was non-cuantitative; as a result of the 1774 awendment,
the relevant definition now reads az follows:

"For the purpeses of Scetiong 19 and 20 ..., ‘‘econversion’ meocns 22y
modification madc to Huildings with the aim of incrcasiang by nere then onc-quarter
thn premlses a351gnou uo a pa“‘ icular use (accommedation of persons, agrictlturc,
cthod of utilization or operation to a ’

corrv~pona1ng extent."
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EXAIPIE 5

In this case (which relates to a llediterranesn Sta
environmental protection was promilgated in 1976. It provides for the licensing
or notification of envirommentall:r harmful instclletions, the cpplication for a
licence or the notification bheing svbmitted jointly with the espplication for a
construction permit. Relevant in the nresent context is the Tact that the
application for a licence or the notification mist be renewed in the event of the
installation being transferred, extended; or converted, or the manufacturing
processes being altered, in such a woy as to entail :

te), the hanic stetute on

hazards or adverse affects

as referred to in the initial »nrovisions of the law in guestion. It may be expected
that the precisc modalities governing ihe interpretation of the above provicions
will be clarified by Ministerial circular or administrative regulations.
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BXAIPIE 5

This case 1l.keulse rela

tes to _Terrancan State w..lch enacted a beasic
law on water pollution in 1S70. system of discherge licences i1s imposed
for all rnev 1nsua_latlous, although tiel term nev in telWQtloqs is not

defined. It sting civil ox manurfacturing installations
whose nurpose ic ¢ T - fmich are exionded, coaverted, or itransferred after
the cowmencement 2 neu dlﬁchafge lioence, It appears that

the interpretation of s oglven rige o anme difficy lLJ, and
conseguenvly a d;ﬂ?t circular has been prepared Ly the health ministry explainin
the mamner in which Shis warticulax isicn iz to bc anplied, os follows:

"Under [+the rolevan® vrovisions of the law], a new discharge licence must be
applied for from the competent authorities in the case of existing installation ...
that arxc extenied, converitel, or ironsferred ...

It has heen notad that a rigid opplication of these rules would subject
economic wndsrtakingg to cerhain co:straints, narticularly those undertalzings
vhose activity iz characterized by a continuoung evolution of technological »rocesses,
in view of the fact tlhait they will be recuired to submit rencated applications for
licencee in respsct of the save dicchareasg, oven in cases where extensions or
modifications of existing Feellifizs in 2 aroduciion nlant do not modify in any
way the cualitative end guantitative charactaristicg of existing diccharges.

It therefore zzcns n2c
T 2

zoary oo formulate instruciiong concerning the correct
and wiform implementation of o i !

In this context, it 1oHuld appear to be opnoritune to emph
engure the correct irserpretation »f the rules, that the 1
has heen to ’ in 10:

asize, in order to
egicslator!s objective

The concep. . of emvm~icn or conve. .lorn of producticr slan®is must thersfore he
viewed frOL the above-mwneloase 3 lo facilitate their
i it would seem o0 se concents by an

nt of the increase in the

This eriterion should e

zge in vroduction on the

to the production processes by means

DTOY of cguipment, or more rational
nships hot rg of produsticn, wiich entail an
increase in the productivity of the sstablischiment of un %o 10 nper cent of that
reported at tha time of the initiael application for a discharge licence, are not to

e regarcded ag true
)

zweasions or conversicns, previded that there have been no
changes in ti d

€z )
= no,
quasite twv“ end guransitative characterictics of the dischargec

]

concerned,
T 1ch caae it i3 nuot necegocart o apolv © 2 nev disch ce 11 7 11 thouel
1l such casées, 1t L3 o ]_.-Cvguc-..-.,‘j Lo Cl _Q"Lu’ 20T & neu O._Su_;al‘te liceznice a._u‘IOLJ.tfl,
if the competoni authoz itics o request, She parties concerned must be in a position
to prove thaﬁ the incroaced productica will =2nteil rno augmentation, even temporary,
g
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EXAMPIE 6 (cont'd)

In the case of conversgions and cxmansions of installations that cause an
increase in the productivity of the establishment of between 10 and 50 per cent
of that initially remorted, new discharge licencec must be epplied for, and the
parties concerned must vrovide the competent authorifies with all relevant particulars
enabling a serious evaluation to be carried out aimed at (1) verifying to what
extent and in what mamner the changes will affect existing discharges, and
(2) determining whether one is dealing vith an extension as such or a aew
installation.

In the case of extensions or modifications of installations that will entail
an increase in the production capacity of the plant greater than 50 ver cent, one
is undoubtedly dealing with a new installation, and consequently the nev discharges
are subject to the measures provided for [elscwhere in the law]."
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EXAMPLE 7

In another tiediterrancan State, s d.a ac beein prepared dealing
with the basic technologies required to 2k e discharge oi pollutants in
‘llould efifluents origineting from industr nrocesses. Those provisions relevant
to this llote demonstrate a concern to nohv;tsll pollution Irom new installations
while at the same time agsuring the gradusl adaptation of existing industrial nlants
to the weculrements to which new installationg are subject. The relevant sectionsg
read as follows:

r%

1. (1) ...

| e}
\

(2) Industrial plants engaged in [+
shall require, for their establishment, ex

ctivities listed in an Annc:]
sio

renort by the [competent Ilinistry] on the proces
cq
e
U

n, or transfer, z favourabls
sing znd treatment methods
used 5o as to ensure compliance with the oa51 ualitative parameters for
liguid wastes, prior to their discharge into the external environmenit. A
favourable report shall likewisce be required for the introduction of
modifications ‘o the industrizl process or to any of the equipment used
vhich, while not causing an augmentation in the production capacity, give
rise to a significant increasc in the guantity or a significani change in
the nature of the nollutents contained in the final effluents lrom the

.
|

industrial ectablishment.
L I S

i (1) In gencral, existing industrial »nlants must adapt themselves to the
basic qualitative parameters for efiluente in the manner and within the neriods
laid down by the {competent Ministry], in accordance with the ciroum ence
in each case ... In particular, at the time of any exte Dsior to exict i 2
industrial nlants, the provisions laid down in [the relevant Section] must be
complied with and in zach case arrengements must be made to modernize the
methods uned to deal with water pol_ution from existiig installations, in
order to accelerate their gradual acaptation to new sxigencies.

ft

\)

Cne of the transitional provisions in the decree contains the following
definition of "existing industrial plants®:

[
3

fexisting industrial plante’ shall be interpreted as meaning those that are
operation on the datc of entry into force of the [decree] or vhich applied for
provisional registration in the Industrial Register prior to the gaid date,
provided that final registration takes place within 10 months after the date of
promigation of the present »nrovision ,..'". g/

g/ In the country concerned, provisional registration occurs pricr o the
commencement of construction work, vwhile final registration (equivalent to an
onerating licence in other countries ) occurs vhen construction has been completed
and the new installation is ready for start-up.
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EXAMPIE 8

The term ''new installation® is not used in the water pollution law of another
country, which has a federal strTucture. Instead, the term uced is *source®
(defined as any building, stiucture, facilitr, or installation from which therc is
or may be a discharge of pollutantss. The term 'new source” is deiined to mean
Yany source, the construction of which is commenced after the publication of
pronosed regulations prescribing [a standard] vhich will be applicable to such
source, if such standard is thercafter promulgated in accordance with [the relevant
provisions of the law].

The term "construction' is defined as follous:

"any placement, assembly, or ingtellation of facilities or equipment
(includi contractual obligations to purchase such facilities ox
equipmen€§ at the premises vhere such equipment will be used, including
preparation work at such premises.®

In order to assist those responsible for the implementation of the above
provision, detailed guidance on the modalities for determining whether a source is
to be considered as a new source is given in the following terms:

(1) A source should be considered a new source provided that at the time
of proposal of the applicable new source stendard of performance, there has not
been any:

(a) Significant site preparation work, such as major clearing or excavation,
but not including feasibility and design studies, or erection of facilities
or structures in connexion with such studics;

(b) Placement, assembly, or installation of unique facilities or equipment
at the premises where such facilities or equinment will be used; or

(c) Contractual obligation to purchase such unigue facilities or equipment,
provided that:

(i) The term !contractual obligation! shall refer only to binding
contracts, and shall not include options to nurchase or purported
contracts which are terminable at little or no loss; and

(ii) The term 'facilities or equipment' shall mean the following,
provided that the wvalue of such items represents a subsiantial commitment
to construct a particular facility:

(a) structures;

(v) structural materials unique to a particular site; or

(¢) mechinery, process equipment, or construction equipment for use
at a particular site. The term 'facilities or equipment!’

shall not include fuel or other fungibdle, non-site-specific
commodities.



2) For the wurvosesof determining applicability of thece regulationsto

nev construction invo] yvingdirect discharge intothel coun*=v'saters ], three
categories of new constructionaredescribed:a Yotally newsource,amodification,anda
to an existing sourcemzjoralieration.A totally newsourceissunject totsunder [ the
nev source requirenenrelavant provisions |. Such facili tizsinclude nally known as grecn
both what are traditio field operationsand total reconstruction

Modifications to an existing sourceholdinga...discharge permi tare
intended by [the relevant law] anditslegicglative nistory tobesubiectonly to
sernit modification wrocedures..,and are notconsidersd to be nev sources.
Modifications incude changec in wroduction capaci tyby modificetion tooraddition.
of wrocess units in amanuacturing process.ltray also invol ve the addi tion of
reated but new w»rodu et lines.

The category ofnewconstructioncalled'major alterationiscstablished by
these guideines to accommodatesi tuationswhich donobnaturally fall into
either of the above mew construction categorics. The purpose istodistinguish
»ant and wrocess modifications vhichshould not beconsidered to be new sources
from those major aterationsvhicheffectively create s newsource, but which by
circumstances are -ocated atthesamesite orareassociated with existing sources.,.the
A major ateration iconstructionof an addi tional industrial facility or
faciities on the exi .sting si tevhich functions independently of the existing
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EXAIPIE 9

In one of the States of which the federal nation referr=d to in Bxample 8
is constituted, the air pollution regulations include the following definition of
"new source":

"Wew source is any air conteminant source constructed after April 3, 1972,
and any air contaminant source constructed prior to that date to which any
modification is made after that date.™

The term "modification’® is defined as follows:

"Modification is any physical change in, or change in the method of operation
of an air contaminant source wvhich increases the amount of any air contaminant
emitted by such source or which results in the emission of any air contaminant

not previously emitted, except thnat:

1. zroutine maintenance, repair, and replacement shall not be considered
physical changes, and

2. the following shall not be considered a change in the method of
operation:

(i) an increase in the production rate, if such increase does not
exceed the operating design capacity of the affected source;

(ii) an increase in the hours of operation; and

(iii) the use of an alternate fuel if the source is designed to
accommodate such alternate fuel:

provided, however, that the [competent authority] is notified within
thirty (30) days of such changes."
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BXAIPLE 10

The regulzations on waterworks, severage, and re
the States of which the federal nation referred to i
include ths to the apn

e following provisions relating
s

specification

)]

"{2) PLANS AND SPECTPICATTONS TO 3T SUBMITTED.
shall be submitted to and zpnroved Ly |the commetient
construction for:

(a) Wew uater supplies, also for extencions a
pumning equ*pmenv, pu”l lﬂat7OP, storage or any
t

(v) New sewerage systems and alte*at
which may meterially affcct *
location of the outles.

{¢) WNew refuse disposal nlants and material modifications

f existing systems
effluent, or

(d) 411 plans and specifications shall be accompanied by an appnlication for

approval."
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EXAMPLE 17

In another country having a federal structure, a series of regulationz have
been issued to implement the country's Fisheries Act. Definitions are given in
certain of these regulations of the terms existing plant” and "new plant® (or of
corresponding terms). Thus, a text dealing with liquid effluents from meat and
poultry plant contains the following definitions:

"texisting plant' means a plant that commenced commercial production before
the date of the coming into force of [%he text];

'new plant' means a plant that did not commence commercial production bvefore the

date of coming into force of [the text] and that commences commercial production
on or after that date."

A corresponding text dealing with pulp and peper effluents contains the
following definitions:

Mtaltered mill' means any mill the processes of which are, after the coming
into force of [this text], altered, thereby resulting in a change in the quality
of the effluent from the mill but does not include eny mill the processes of which
are altered solely for the purpose of pollution abatement;

'expanded mill' weans any existing mill in which, after the coming into force
of [this text], equipment has been installed that increases the production of the
mill by ten pexr cent or more;

lexisting mill' means any mill other than a new mill, expanded mill, or
altered mill;

'new mill' means any mill that commences operations after the coming into
force of [this text].





