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INTRODUCTION

This publication has been developed in pursuance of the aims of Agenda 21 which recognizes, among other
things, the need to facilitate information exchange, including the dissemination of information on environmental law.

The compendium of judicial decisions was devised with two objectives. First, it aims to create awareness and
enthusiasm among lawyers and non-lawyers alike on the current trends in the jurisprudence related to environmental
matters. Second, it aims to provide resource materials for reflecting on specific pieces of court decisions from the
point of view of scope and perspective, grounded as they are in the unique legal traditions and circumstances of
different countries and legal jurisdictions.

The promotion of sustainable development through legal means at national and international levels has led to
recognition of judicial efforts to develop and consolidate environmental law. The intervention of the judiciary is
necessary to the development of environmental law, particularly in implementation and enforcement of laws and
regulatory provisions dealing with environmental conservation and management. Thus, an understanding of the de-
velopment of jurisprudence as an element of the development of laws and regulations at national and international
levels is essential fore long term harmonization, development and consolidation of environmental law, as well as its
enforcement. Ultimately, this should promote greater respect for the legal order concerning environmental manage-
ment.

Indeed, when all else fail, the victims of environmental torts turn to the judiciary for redress. But today’s environ-
mental problems are challenging to legislators and judges alike by their novelty, urgency and dispersed effect. Over
the last two decades, many countries have witnessed a dramatic increase in the volume of judicial decisions on
environmental issues as a result of global and local awareness of the link between damage to human health and to the
ecosystem and a whole range of human activities. In many countries, the judiciary has responded to this trend by re-
fashioning legal — sometimes age old — tools to meet the demands of the times; with varying degrees of success. But
such practices have hardly taken root in Africa where not much judicial intervention has been in evidence.

The complexity of environmental laws and regulations at national and international levels makes it necessary for
today’s legal practitioners, particularly from Africa, urgently to assimilate and understand the concepts and principles
arising from the developing jurisprudence. Only then would they be able to respond appropriately to the growing
environmental challenges. In most countries, awareness of the potential of judicial intervention in the environmental
field has grown largely because citizens bring proceedings in courts; while in other countries the effectiveness of the
judicial mechanisms are still poor because of lack of information and a dearth of human and material resources. This
is compounded by the weaknesses of institutions in charge of environmental law enforcement. This Compendium is
produced in the belief that this bottleneck can be overcome by the provision of information, such as is contained in the
Compendium. The information will be a resource for training and awareness creation.

It is vital today that lawyers in all countries keep abreast of the jurisprudence in other countries, in order to
appreciate pertinent changes and trends in their own countries. Comparative study of judicial intervention offers a
formidable avenue for the enforcement of environmental law and the vindication of public rights. Courts have to
entertain environmental suits and decide on the law in each specific context. As stressed by Raymond Awvrilier in
“I’Ecologie a I'épreuve du droit”, “legal practitioners must understand and tackle questions of current policies,
scope of administrative competence and conflicting expert evidence in environmental cases”.

Given the novelty of environmental law, this Compendium is a unique opportunity for practitioners, particularly
those from Africa, where case law is still scarce, to raise their level of awareness and sensitivity to ecological con-
cerns and to share their experiences on possible approaches to resolving environmental disputes.

The Compendium is divided into national decisions and international decisions, each numbered Volume 1. It is
anticipated that after one year subsequent volumes will be published of either national decisions or international
decisions, as the availability of materials and resources permit, and if the response to this Volume indicates that
demand for such material exists. The volume on national decisions is itself divided into parts reflecting emerging
themes in environmental litigation. However these themes provide only a loose grouping, and the reader would be
well advised to read the cases without undue attention to the grouping adopted here, as in many instances, the themes
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recur in several cases. Secondly, the first part of the volume contains cases in the English language which are drawn
from the common law jurisdictions while the second part contains cases in the French language which are drawn from
the civil law system. In both cases the reproduction of the cases is preceded by an overview and analysis of the cases.
This is in the English language for both the English language and French language decisions. The decisions at inter-
national level contains judgements from the International Court of Justice as well as of arbitral tribunals. No particu-
lar thematic division has been attempted for these. The cases are reproduced simply in chronological order.

For further information or for comments please contact:

The Task Manager

UNEP/UNDP/Dutch Joint Project on Environmental Law and Institutions in Africa
UNEP - ELI/PAC

P.O. Box 30552

Nairobi, Kenya

tels. 254 2 623815/623923/624256/624236

Fax 254 2 623859

Email: charles.okidi@unep.org

Vi



. BACKGROUND TO THE INTERNATIONAL JUDICIAL SYSTEM

The International Court of Justice

A fundamental principle of the Charter of the United Nations is the pacific settlement of disputes between mem-
ber states. This is dealt with in Chapter VI of the Charter. Article 33(1) provides as follows:

“The parties to any dispute the continuance of which is likely to endanger the maintenance of international peace
and security, shall, first of all, seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, judicial
settlement, resort to regional agencies, or other peaceful means of their own choice”.

Article 36(3) states that legal disputes should, as a general rule, be referred by the parties to the International
Court of Justice (ICJ) in accordance with the provisions of the Statute of the Court. However Article 95 states that this
shall not prevent members of the UN from entrusting the solution of their differences to other tribunals by virtue of
agreements already in existence or which may be concluded in the future.

Chapter XIV deals with the International Court of Justice. Article 92 stipulates that the ICJ shall be the principal
judicial organ of the United Nations. Article 93 provides that all members of the United Nations are ipso facto parties
to the Statute of the ICJ. Article 94(2) deals with the enforcement of decisions of the ICJ. It provides that if any party
to a case fails to perform the obligations incumbent upon it under a judgement rendered by the Court, the other party
may have recourse to the Security Council, which may, if it deems necessary, make recommendations or decide upon
measures to be taken to give effect to the judgement.

The Statute of the International Court of Justice is based upon the Statute of its predecessor, the Permanent Court
of International Justice. Article 36 of the Statute deals with the jurisdiction of the Court. It gives to the Court compul-
sory jurisdiction in only those cases in which parties have declared that they recognise as compulsory ipso facto and
without special agreement, in relation to any other state accepting the same obligation, the jurisdiction of the Court.
The kinds of legal disputes with which the Court may deal are set out in Article 36(2) as follows:

(a) the interpretation of a treaty;
(b)  any question of international law;
(c) the existence of any fact which, if established, would constitute a breach of an international obligation;

(d)  the nature or extent of the reparation to be made for the breach of an international obligation.

Arbitration

Promoting peaceful settlement of disputes remains one of the most important and most difficult objectives of the
international legal order. Though it is complex in nature, Article 33 of the Charter of the United Nations lists arbitra-
tion among the methods of peaceful settlement. A number of interpretations of this method in literature is discernible
since some decades. Arbitration is seen as an “equitable means of settlement of legal disputes by the application of
legal rules, principles and techniques”.

Arbitration as a means of settlement of disputes offers considerable flexibility as to the legal status of the Parties
and the legal techniques used.

The development of the inter-State arbitration is often taken as one gauge of the efficacy of the rule of law in the

international legal system. Where notification confirms the existence of a conflict of interests, or where affected
states request it, consultation and negotiation are required.

Sources of International Law

Article 38, which is considered as an authoritative statement on the sources of international law, deals with the
sources of law which the ICJ is to apply in determining disputes referred to it.

vii



JUDICIAL DECISIONS ON MATTERS RELATED TO ENVIRONMENT / INTERNATIONAL DECISIONS VOLUME [

These are:

(a) international conventions, whether general or particular, establishing rules expressly recognised by the
contesting parties;

(b) international custom, as evidence of a general practice accepted as law;
(c)  the general principles of law recognised by civilised nations;

(d)  judicial decisions and the teachings of the most highly qualified publicists of the various nations, as
subsidiary means for the determination of the rules of law.

Article 38(2) states that the Court has the power to decide a case ex aequo et bono, if the parties agree thereto.

Like the rest of the Statute of the ICJ Article 38 originates from the statute that governed the ICJ’s predecessor,
the Permanent Court of International Justice. The sources of international law which it sets out are drawn from the
traditional sources. It does not ascribe any role to recently emergent “soft law” sources, such as the resolutions and
declarations of the United Nations and other international institutions which have come to occupy a position of such
prominence in the development of international environmental law.

International conventions, or treaties, are agreements whereby two or more states establish a relationship be-
tween themselves governed by international law. In the hierarchy of sources, treaties come first. If there is a treaty
between the disputing parties that is relevant to the dispute reference will be made to it before resorting to the other
sources.

Treaties have recently overtaken international custom as a source. But prior to the Second World War, interna-
tional law consisted primarily of doctrines, principles and rules developed through the customary practice of States.
Customary international law addresses issues unregulated by treaties and other sources of law, facilitates the interpre-
tation of treaties and paves the way for the codification of doctrines, principles and rules through treaties. Interna-
tional custom is constituted by two elements: state practice and the belief that the practice is obligatory as a matter of
law (opinion juris). -

The phrase “general principles of law recognised by civilised nations” was included in the Statute of the Perma-
nent Court of International Justice to assist in the resolution of cases where neither treaty law nor customary law
provides the solution to a dispute. General principles of law therefore provide a residuary source of law, ensuring that
there is no gap in the law. The phrase refers not to the rules of law themselves but to the general propositions under-
lying the various rules of law, such as the principle that no one shall be judge in his own cause.

Judicial decisions, which includes also arbitral awards and decisions on international law in national courts, have
only subsidiary value as sources of law. Indeed, Article 59 of the Statute of the ICJ stipulates that decisions of the ICT
in contentious cases have no binding force except as between the parties and in respect of the case under considera-
tion. Nevertheless the ICJ and other tribunals attempt to follow their own previous rulings to ensure a measure of
predictability in the development of international law.

Article 38(2) gives the Court power to decide a case et aequo et bono, that is, according to what is fair and
appropriate, if the parties to the case agree. This provision gives power to reach a just decision given the facts of the
case, regardless of whether the decision conforms to the law. For the Court to do this the parties must agree, and this
rarely happens.

The Concept of “Soft Law”

In recent years, declarations and resolutions of the United Nations and other intergovernmental agencies have
increasingly been cited as evidence of international law. This has been the case particularly in relation to newly
emerging concerns such as human rights and environmental conservation.

Whereas the ICJ is a judicial organ, the other UN bodies, such as the General Assembly and the Security Council
are political organs. The extent to which their pronouncements can be seen as contributing to the development of
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BACKGROUND

international law is therefore controversial.

The General Assembly does not have law making powers. Its resolutions and declarations are not legally binding.
However, they carry considerable moral and political authority which can be characterised as a “soft law” effect.
They can also influence the creation of new international law. For instance they may enunciate principles or rules
which subsequent state practice adopts as customary law, or which are subsequently incorporated into treaties. They
may constitute evidence of state practice to which reference can be made in judicial pronouncements. It has also been
argued that, in exceptional cases, such as of unanimity, they may have the effect of creating law. That positions
articulated by States in the General Assembly can lead to binding legal obligations has been put beyond doubt by the
Nuclear Tests Cases. Whether this can be extended to cover positions adopted by states in voting in the General
Assembly is still disputed.

The conceptual dispute notwithstanding it is impossible to ignore the “soft law” effect of resolutions and decla-
rations of international fora, particularly in the environmental conservation and human rights fields. Examples of
declarations with this “soft law” effect include the 1972 Stockholm Declaration on the Human Environment and the
1992 Rio Declaration on Environment and Development, whose principles of sustainable development (relied on by
Judge Weeramantry in his dissent in the Gabceikovo-Nagymaros Case), impact assessment, participation, precau-
tion, and polluter pays have become reference points.

SELECTED DECISIONS

In this Compendium, the following decisions have been selected as illustrating principles of international environ-
mental law:

1 Trail Smelter Case, United States of America versus Canada (1938 and 1941)

2. Affaire du Lac Lanoux, Espagne versus France, (1957) [in French].
3. Nuclear Test Cases, Australia versus France and New Zealand versus France, (1974)
4, Fisheries Jurisdiction Cases, United kingdom of Great Britain and Northern Ireland versus Iceland and

Federal Republic of Germany versus Iceland (1974)
5. Case Concerning the Gabcikovo-Nagymaros Project, Hungary versus Slovakia (1997)

6. Stichting Greenpeace Council v Commission of European Communities (1998)
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lll. OVERVIEW AND ANALYSIS OF SELECTED
INTERNATIONAL DECISIONS

1. Trail Smelter Case
(i) Background

The case commenced with a special agreement referred to as the Convention for settlement of difficulties arising
from operation of smelter at Trail, B.C., signed between the US and Canada on 15 April 1935. In Articles II and III of
the Convention the parties agree to constitute a tribunal to decide:

(a)  whether damage caused by the Trail Smelter has occurred since 1 January 1932, and if so, what indemnity
should be paid therefore?

(b)  if so, whether the Trail Smelter should be required to refrain from causing damage in the future and, if so,
to what extent?

(¢) if so, what measures or regime should be adopted or maintained by the Trail Smelter?
(d)  what indemnity or compensation should be paid on account of any decisions rendered by the Tribunal?

Article IV provided that the Tribunal was to apply the law and practice followed in the USA as well as interna-
tional law and practice.

The dispute arose as a result of damage occurring in the territory of the US due to activity of a smelter situated in
Canada. The damage arose from sulphur dioxide fumes which were emitted from the smelter. It was claimed that the
height of stacks increased the area of damage in the US. In 1927 the US proposed that the matter be referred to the
International Joint Commission for investigation. Its report was presented in 1931. It determined that up to 1 January
1932 the damages incurred by the US should be compensated in the sum of US $350,000. Two years after this Report
the US indicated to Canada that damage was still occurring and negotiations were renewed leading to the signing of
the Convention.

(ii) The Award

On 16 April 1938 the Tribunal gave its decision in the first and fourth questions. It found that damage had been
caused in US territory by the Trail Smelter since 1 January 1932 up to 1 October 1937 and that the indemnity to be
paid for the damage was US $78,000 as the complete and final indemnity and compensation for all damage which
occurred between such dates. The Tribunal postponed a final decision on the remaining questions, and on the exist-
ence of damage, if any, and the indemnity to be paid occurring after 1 October 1937 to a later date to enable further
studies to be conducted to determine an appropriate regime to be set up.

On 11 March 1941 the Tribunal gave its final decision on the remaining questions. The Tribunal needed to
determine whether the Trail Smelter should be required to refrain from causing damage in the US in the future. It
observed that no case of air or water pollution dealt with by an international tribunal had been brought to its attention.
It therefore would rely on decisions of the Supreme Court of the United States which could be taken as a guide in the
field of international law in sofar as they had dealt with controversies between the various federal states of the US.
The Tribunal held that these decisions provided an adequate basis for holding that under the principles of interna-
tional law, as well as the law of the United States, no State has the right to use or permit the use of its territory in such
a manner as to cause injury by fumes in or to the territory of another or the properties or persons therein, when the
case is of serious consequence and the injury is established by clear and convincing evidence.

The Tribunal found therefore that Canada was responsible in international law for the conduct of the Trail Smelter.
It had a duty to see to it that conduct was in conformity with Canada’s obligations under international law. Accord-
ingly the Trail smelter would be required to refrain from causing any damage through fumes in the US. The Tribunal
decided, finally, that, to prevent future damage, a regime of control, which it stipulated, would be applied to the
operations of the Smelter.




OVERVIEW

2. Lac Lanoux Case

The Lac Lanoux arbitration case involving France and Spain shows how the process of prior consultation and
negotiation has been interpreted by an international arbitral tribunal, not only as a treaty stipulation, (specifically the
Bayonne Treaty of 1866 between France and Spain), but more generally as a principle of customary law.

Background
The Lac Lanoux negotiations began in 1917. The case was put to arbitration in 1956.

Lake Lanoux is located on the French side of the Pyrenees mountain chain. It is fed by many streams rising in
France and running only in the French territory. However, its waters also run into the headwaters of the river Carol
which, some 25 kilometres from the lake, do cross the Spanish frontier at Puigcerda, having previously fed the Canal
of Puigcerda, which is the private property of that town. After some 6 kilometres in Spanish territory, the Carol joins
the Segre, which ultimately flows into the Ebro. The frontier between France and Spain was fixed by the Treaty of
Bayonne, 1866 and an additional Act thereto, whereby regulations were made for the joint use of the water resources.

Spain alleged that certain plans proposed by France would adversely affect Spanish rights and interests contrary
to the Treaty, and could only be undertaken with prior consent of both Parties.

Award

In the light of the agreement between the two countries (treaty of Bayonne, 1866, and Additional Act), the
tribunal found that the conflicting interests aroused by the industrial use of international rivers must be reconciled by
mutual concessions embodied in the agreements which needed to be interpreted. In the present case, the Tribunal was
of the opinion that “the French scheme complied with the obligations of Article 11....In carrying out without prior
agreement between the two Governments, works for the utilization of the waters of Lake Lanoux...and brought to the
notice of the representatives of Spain...., the French Government was not committing a breach of the provisions of the
Treaty of Bayonne...or of the Additional Act”.

The Tribunal said that, because the question before it related uniquely to a treaty of 1866, the tribunal would
apply the treaty if it was clear. But if interpretation was necessary, the tribunal would turn to international law,
allowing it in this case to take account of the “spirit” of the Pyrennées treaties and “des régles du droit international
commun”, and also consider certain rules of customary international law in order to proceed to the interpretation of
the Treaty and the Act.

Commentary

The tribunal discussed the applicable law because the Parties (France and Spain) disagreed on this issue of
international rights and obligations of States sharing common natural resources such as water. Consultations and
negotiation in good faith are necessary not only as a mere formality, but as an attempt to conclude an agreement for
the prevention of conflicts.

3. Nuclear Tests Cases

Like the Fisheries Jurisdiction Cases the Nuclear Tests Cases were two, with the facts being the same in all
material respects. The fist case was between Australia and France while the second was between New Zealand and
France.

(i) Background

Between 1966 and 1972 France had conducted atmospheric tests of nuclear weapons in the territory of French
Polynesia in the South Pacific Ocean. This had released into the atmosphere radioactive matter. France created “pro-
hibited zones” for aircraft and “dangerous zones” for aircraft and shipping, in order to exclude aircraft and shipping
from the area. These zones had been put into effect during the period of testing in each year in which the tests had
been carried out.

Xi
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The tests released into the atmosphere radioactive matter. The main firing sitec was Mururoa atoll, 6000 kilome-
tres east of Australia. Australia asserted that the tests caused some fallout of radioactive matter to be deposited on its
territory. France maintained that the radioative matter produced by the tests were so infinitesimal that it was negligi-
ble, and that it did not constitute a danger to the health of Australian population.

In May 1993 Australia instituted proceedings against in the ICJ. It asked for a declaration that the carrying out of
further atmospheric nuclear weapon tests was not consistent with the applicable rules of international law, and an
order that France not carry out further tests. Australia asked for, and obtained, interim orders that France should avoid
further tests. France declined to accept the Court’s jurisdiction and did not participate in the proceedings. The Court
ruled however that it had jurisdiction to hear the case.

Australia claimed that France had violated the following rights:

(a)  aright possessed by every state to be free from atmospheric nuclear tests conducted by any state arising
from what is now a generally accepted rule of customary international law prohibiting all such tests;

(b)  aright inherent in Australia’s own territorial sovereignity to be free from the deposit on her territory and
dispersion in her air space, without her consent, of radioactive fall-out from the nuclear tests. The mere
fact of the trespass from the fall-out, the harmful effects which flow from such fall-out and the impair-
ment of her independent right to determine what acts shall take place within her territory are all violations
of this right; (c) a right derived from the character of the high seas as res communis, and possessed by
Australia in common with all other maritime states to have freedom of the high seas respected by France
and, in particular, to require her to refrain from (1) interference with the ships and air craft of other states
on the high seas and superadjacent air space and (2) pollution of the high seas by radioactive fall-out.

(ii) The legality of atmospheric nuclear weapons tests

The Court held that before deciding on the legality of the tests it needed to examine, as a preliminary matter,
whether or not there was a dispute between the parties. The Court therefore had to consider whether Australia re-
quested a judgement which would only state the legal relationship between it and France with regard to the matters in
issue or a judgement which required one or both of the parties to take, or to refrain from taking, some action. In other
words, the Court had to decide the true object and purpose of the claim.

The Court observed that Australia’s objective was to bring about the termination of the French atmospheric
nuclear tests. It had repeatedly sought to obtain from France a permanent undertaking to refrain from further atmos-
pheric tests but France had refused to give one. The Court held that it was clear that if France had given a firm,
explicit and binding undertaking to refrain from further atmospheric tests, Australia would have regarded its objec-
tive as having been achieved. Therefore, Australia’s claim could not be regarded as a claim for a declaratory judge-
ment since such a declaration would only be a means to an end, which was the cessation of the French nuclear tests.

The Court observed that, in the months following the commencement of the proceedings, France had made
public its intention to cease the conduct of atmospheric nuclear tests at the end of the 1974 series of tests, and move
on to underground tests. This was stated by, among others, France’s President at a press conference, its Minister for
Defence on television and its Minister for Foreign Affairs in the UN General Assembly.

The Court held that declarations made by way of unilateral acts, concerning legal or factual situations, may have
the effect of creating legal obligations. Further, that when it was the intention of the State making the declaration that
* it should become bound according to its terms, that intention conferred on the declaration the character of a legal
undertaking, the state being thenceforth legally required to follow a course of conduct consistent with the declaration.
An undertaking of this kind, if given publicly, and with the intention to be bound, was binding without the need for
any acceptance or reply from other States. And that whether the statement was written or oral made no difference.

The Court held therefore that, in announcing that the 1974 series of tests would be the last, the French Govern-
ment conveyed to the world at large its intention to terminate the tests. In light of this development Australia’s objec-
tive had in effect been accomplished in as much as France had undertaken to hold no further atmospheric tests. These
declarations had caused the dispute between the parties to disappear. Therefore, no further judicial action was re-
quired as there was nothing on which to give judgement.
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(iii) Minority opinions

A number of minority opinions remarked on the fact that the Court had not ruled on the lawfulness or otherwise
of France’s atmospheric nuclear tests which, in their view, was the gist of the dispute.

Several judges pointed out that in order to succeed Australia would have had to show that its claim for prohibition
of further tests was based on conduct by the French government which was contrary to the rules of international law.
In other words, what Australia would have had to show was that there existed a rule of customary international law
whereby states were prohibited from causing, through atmospheric nuclear tests, the deposit of radioactive fall-out on
the territory of other states. In order to be bale to determine the dispute it would have been necessary for the Court to
consider, at the outset, whether such a rule of customary law existed.

To ascertain whether such a rule did exist the attitude of states towards these tests had to be examined. There was
no evidence that a sufficient number of states, economically and technically capable of manufacturing nuclear weap-
ons, refrained from carrying out atmospheric nuclear tests because they considered that customary international law
forbade it. Further, states on whose territory radioactive fall-out from atmospheric tests had been deposited had not
protested on the basis that this was a breach of customary international law. Australia itself had given support to the
United Kingdom and the United States whenever these countries conducted atmospheric nuclear tests. This was an
admission by Australia that such tests were not contrary to international law since, according to Judge Gros, “what is
laudable on the part of some states [cannot be considered] execrable on the part of others.” Thus, it could not be said
that a rule of customary international law forbidding such tests existed.

A second weakness in Australia’s case related to whether Australia possessed the standing to institute the pro-
ceedings. Any nuclear explosion in the atmosphere gives rise to radioactive fallout over the whole of the hemisphere
where it takes place. Australia was only one of the many territories on whose territory France’s tests had given rise to
the deposit of radioactive fall-out. This raised the question whether, in the case of a right possessed by the interna-
tional community as a whole, an individual state, independent of material damage to itself, was entitled to seek the
respect of that right by another state. This question would also have needed to be determined at the outset.

(iv) Commentary

It is clear that the Court side stepped the real dispute between the parties, perhaps because of an acute conscious-
ness of the fact that, France having declined to participate in the proceedings would not comply with an adyerse
ruling. Therefore, whereas the case raised important questions of international environmental law, these were not
substantively dealt with.

4. Fisheries Jurisdiction Cases

There are two cases concerning fisheries jurisdiction, one between the UK and Iceland, and the other between
Germany and Iceland. The cases were determined separately but are on all fours in all material repects.

(i) Background

In 1948 Iceland passed a law called “Law concerning the scientific conservation of the Continental Shelf Fisher-
ies.” This gave the Ministry of Fisheries power to establish conservation zones within Iceland’s continental shelf and
to issue regulations for the protection of fishing grounds within those zones. This move was prompted by the “pro-
gressive impoverishment” of the fishing grounds arising out of the increased efficiency of fishing gear used. Iceland
therefore sought to establish an exclusive fishing zone around its coastline, reserved for its nationals only, as a way of
conserving the fisheries.

In 1952 Iceland established a fishery zone extending to 4 miles from its coastline. The UK, who traditionally
fished in the area, protested the establishment of the zones. In 1958 Iceland extended the fishery limits to 12 miles and
prohibited all fishing activities by foreign vessels within the 12 mile zone. The UK refused to accept the 12 mile limit
and its vessels continued to fish within the zone. The UK and Iceland commenced negotiations in order to resolve
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their differences. In 1961 they reached an agreement which provided that (a) the UK would no longer object to the 12
mile zone; (b) UK vessels would continue to fish within the zone for three years; and (c) Iceland would continue to
work for the extension of its fisheries jurisdiction but would give the UK six months notice of such extension, and in
case of dispute, the matter would be referred to the ICJ.

In 1971 Iceland decided to extend its fisheries jurisdiction to 50 miles with effect from 1st September 1972. The
UK protested. In the talks that followed the UK proposed that Iceland’s objectives of conserving the fisheries in issue
could be achieved by a catch limitation agreement. The UK expressed readiness to recognise Iceland’s preferential
requirements on account of its dependence on the fisheries. Iceland rejected the catch limitation approach.

The UK referred the dispute to the ICJ in accordance with the 1961 Agreement. Iceland declined to recognise the
Court's jurisdiction but the Court held that it had jurisdiction under the 1961 Agreement and proceeded to determine
the case. The UK asked the Court to declare that the claim by Iceland to a zone of exclusive fisheries jurisdiction
extending to 50 miles is without foundation in international law, and that as against the UK, Iceland was not entitled
unilaterally to assert exclusive fisheries jurisdiction beyond the limits agreed to in 1961.

(ii) The law on fisheries conservation

The Court observed that two concepts had crystallised as customary law in recent years. The first was the concept
of the fishery zone, the area in which a state may claim exclusive fishery jurisdiction independently of its territorial
sea, which had now been extended by general consensus to 12 miles. The second was the concept of preferential
rights of fishing in adjacent waters in favour of the coastal state in a situation of special dependence on its coastal
fisheries. The concept was particularly applicable in situations where, in spite of adequate fisheries conservation
measures, the yield ceased to be sufficient to satisfy the requirements of all those who were interested in fishing in a
given area. In such a case, where intensification in the exploitation of fisheries resources makes it imperative to
introduce some system of catch limitation and sharing of the resources, special consideration is to be given to the
coastal state whose population is overwhelmingly dependent on the fishing resources in its adjacent waters,

The Court observed further that the concept of a 12 mile fishery zone had been accepted by the parties in the 1961
Agreement, as had the concept of preferential rights. At the same time the UK’s historic fishing rights in these same
waters had been acknowledged. The Icelandic regulations, on their part, were issued as a claim to exclusive rights,
going beyond the concept of preferential rights and seeking to establish an exclusive fishery zone in which all foreign
fishing vessels would be prohibited.

The Court held that the concept of preferential rights was not compatible with the exclusion of all fishing activi-
ties of other states. The concept implied a certain priority, but not the extinction of the concurrent rights of other
states, and particularly of a State which, like the UK, had for many years fished in the waters in question. Therefore
the fact that Iceland was entitled to claim preferential rights did not justify its claim unilaterally to exclude the UK's
fishing vessels in the waters beyond the 12 mile limit. Indeed, given the UK’s own dependence on the fishing in these
waters, the conservation and efficient exploitation of the fish stocks in issue were of importance to both the parties.
Consequently, the Icelandic regulations establishing a zone of exclusive fisheries jurisdiction extending to 50 miles
could not be applied to UK fishing in the area.

An equitable solution required that Iceland’s preferential fishing rights be reconciled with the UK’s traditional
rights. This could not be achieved through the extinction of the UK’s fishing rights. The parties should therefore
negotiate in order to define the extent of each other’s rights.

(iii) Minority opinions

A number of members of the Court observed that the Court’s decision had focused on specifying the conditions
for the exercise of preferential rights, for conservation of fish species, and historic rights, rather than on answering the
question whether Iceland’s claims were in accordance with the rules of international law. The judgement was based
on the circumstances and special characteristics of the case in dispute. It did not rule on the UK's main contention, i.e
that there was a customary rule of international law prohibiting extensions by states of their exclusive fisheries
jurisdiction beyond 12 miles. In the view of these members of the Court, such a rule did not exist.
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5. Gabcikovo-Nagymaros Case

(i) The Background

This is the most recent of the international environmental law decisions to be handed down by the International
Court of Justice. It is also the case which most directly raises issues relating to sustainable development and the
equitable sharing of natural resources.

The case arose out of a treaty signed in 1977 between Hungary and Czechoslovakia. Following the partition of
Czechoslovakia in 1993 Slovakia took the place of Czechoslovakia under the Treaty.

The Treaty provided for the construction and operation of a barrage system on the section of the Danube River
within the two countries. This was to be a joint investment to produce hydroelectricity, improve navigation on the
relevant section of the Danube and protect areas along the banks against flooding. The Parties undertook to ensure
that the Project did not impair the quality of the water in the Danube, and that nature would be protected in the course
of the construction and operation of the system.

The Treaty provided for the building of two series of locks, one at Gabcikovo (in Slovak territory) and the other
at Nagymaros (in Hungarian territory). The two locks were to constitute “a single and indivisible operational system
of works.” The cost of the joint investment was to be borne by the two parties in equal measure and parties were to
participate in equal measure in the use of the system.

Work on the project started in 1978. Due to domestic criticism focusing on the economic and environmental
implications of the project, Hungary suspended the works at Nagymaros in May 1989 pending the completion of
various studies. Later, in October 1989 it abandoned the works altogether. By this time work on the Gabcikovo sector
was well advanced, with the most advanced sections being 95% complete while the least advanced were up to 60%
complete. On the Nagymaros sector, on the other hand, very little work had been done.

Czechoslovakia protested Hungary’s suspension, and subsequent abandonment, of the works. Prior to Hungary’s
abandonment of the works negotiations to find a solution commenced. These eventually proved fruitless and, in May
1992, Hungary terminated the Treaty.

While negotiations were ongoing, Czechoslovakia started investigating alternative solutions. One of them, “Vari-
ant C”, entailed a diversion of the Danube by Czechoslovakia on its territory and the construction, also on its territory,
of a reservoir with a storage capacity about 30% less than that of the one initially contemplated. Work on Variant C
began in November 1991 and, in October 1992, Czechoslovakia put it into operation without the involvement of

Hungary.

In April 1993 the parties agreed to submit the dispute to the ICJ. They requested the Court to decide, first,
“whether the Republic of Hungary was entitled to suspend and subsequently abandon, in 1989, the works on the
Nagymaros Project and on the part of the Gabcokovo Project for which the Treaty attributed responsibility to the
Republic of Hungary.” Secondly, the parties asked the court to decide whether “the Czech and Slovak Republic was
entitled to proceed, in November 1989, to the provisional solution, and put it into operation in October 1992.” The
Court was also asked to determine the legal consequences of its judgement on these questions.

(ii) Hungary’s termination of the treaty

Hungary relied on a “state of ecological necessity” as justifying its termination of the treaty in 1989. It saw
several ecological dangers from the works: the quality of the water would be impaired due to erosion and silting, there
were risks of eutrophication and the fluvial fauna and flora would become extinct. Slovakia, on the other hand, denied
the existence of a “state of ecological necessity.” It argued that whatever ecological problems might have arisen could
have been remedied.

The “state of necessity” is “the situation of a State whose sole means of safeguarding an essential interest threat-
ened by a grave and imminent peril is to adopt conduct not in conformity with what is required of it by an interna-
tional obligation to another state.”
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The Court stated that the state of necessity is a ground recognised by customary international law for precluding
the wrongfulness of an act not in conformity with an international obligation. For it to be successfully invoked the
following conditions must be satisfied;

(a) it must have been occasioned by an essential interest of the State which has committed the act conflicting
with one of its international obligations; ’

(b)  that interest must have been threatened by a grave and imminent peril;
(c)  the act being challenged must have been the only means of safeguarding that interest;

(d)  that act must not have seriously impaired an essential interest of the State towards which the obligation
existed; and

(e) the state which has committed the act must not have contributed to the occurrence of the state of neces-
sity.

The Court accepted that Hungary's concerns about the effects of the project on its natural environment related to
its essential interest: safeguarding the ecological balance has come, in the last two decades, to be considered an
essential interest of all states. It held, however, that Hungary’s uncertainties as to the ecological impact of the project
could not, alone, establish the objective existence of a peril that could justify invoking state of necessity. The exist-
ence of a peril must be established at the relevant point in time, and the mere apprehension of a possible peril will not
suffice since such peril must be grave and imminent. The environmental dangers highlighted by Hungary were
mostly of a long term nature, and remained uncertain. Even if it could have been established that the project would
ultimately have constituted a grave peril for the environment in the area, the peril was not imminent in 1989, the time
when Hungary suspended and then abandoned the works. In any case, Hungary had means other than abandonment of
the works, of responding to any such peril, for instance the adoption of mitigatory measures.

Therefore, on the first question, the Court held that Hungary was not entitled to suspend and subsequently abandon
the project, and that it’s notification of termination of the Treaty did not have the legal effect of terminating it.

(iii) Czechoslovakia’s implementation of an alternative solution

Hungary considered that Variant C was a contravention of the 1977 Treaty, the convention ratified in 1976 regard-
ing the water management of boundary waters, the principles of sovereignity, territorial integrity, the inviolability of
state borders, as well as the general customary norms on international rivers and the spirit of the 1948 Belgrade
Danube Convention. For its part, Czechoslovakia considered that recourse to Variant C had been rendered inevitable
for economic, ecological and navigational reasons because of the unlawful suspension and abandonment of the works
by Hungary.

Slovakia maintained that implementing Variant C did not constitute an internationally wrongful act. It argued that
it had a right, in the face of Hungary’s abandonment of the project, to implement a solution as close as possible to the
original project, ie, the “principle of approximate application.” Also, that it had a duty to mitigate the damage to itself
resulting from Hungary’s unlawful actions. Given the advanced state of the works on the Slovak side at the time of
Hungary’s termination of the Treaty, the economic loss and environmental prejudice arising out of a failure to put the
system into operation would have been immense.

The Court, while acknowledging the serious problems facing Czechoslovakia on account of Hungary’s actions,
held that Variant C failed to meet the cardinal condition of the 1977 Treaty, that the project was to be a “joint invest-
ment constituting a single and indivisible operational system of works.” This could not be carried out by unilateral
action, such as Slovakia’s. Moreover, the operation of Variant C led Slovakia to appropriate for its own use and
benefit between 80 and 90% of the waters of the Danube before returning them to the main bed of the river, despite
the fact that the Danube is not only a shared international watercourse but also an international boundary river. The
Court held that the implementation of Variant C by Slovakia was an internationally wrongful act.

The Court considered whether the wrongfulness could be precluded on the ground that the measure was in re-
sponse to Hungary’s prior failure to comply with its obligations. It observed that for wrongfulness to be so precluded
the countermeasure adopted must be commensurate with the injury suffered. The Court held that Czechoslovakia, by
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unilaterally assuming control of a shared resource, thereby depriving Hungary of its right to an equitable and reason-
able share of the natural resources of the Danube failed to respect the proportionality which is required by interna-
tional law. Czechoslovakai’a diversion of the river was therefore not a justified countermeasure.

Therefore the Court held, on the second question, that whereas Czechoslovakia was entitled to proceed with the
preparatory works for variant C it was not entitled to implement it.

(iv) Consequences of the Court’s judgement

On the issue of the consequences of the Court’s findings the Court held that, as the 1977 Treaty was still in force
it would continue to govern the relationship between the Parties. Therefore, the Parties should to negotiate on how the
Treaty’s multiple objectives could still be fulfilled. The Court observed that the Project’s impact upon, and implica-
tions for, the environment were a key issue and the that parties should lock afresh at the effects on the environment of
the operation of the power plant. Whatever solution is found by the parties must take account of the objectives of the
Treaty, the norms of international environmental law and the principles of the law of international watercourses.

The Court suggested that one way in which the Parties could achieve these multiple objectives would be for them
to re-establish the joint regime by making Variant C conform to the Treaty through the joint operation of the current
works, and its modification to satisfy Hungary’s environmental concerns. The Court stated further that the re-estab-
lishment of the joint regime would reflect the concept of common utilization of shared water resources in accordance
with the Convention on the Law of the Non-Navigable Uses of International Watercourses, and would constitute the
best solution in this instance.

(v) Minority Opinions

The Court’s decision was not unanimous: there were both seperate, but concurring, opinions and dissenting
opinions.

. Judge Weeramantry gave a separate opinion focusing on the role played by the principle of sustainable develop-
ment in balancing the competing demands of development and environmental protection, the principle of continuing
environmental impact assessment and the use of principles such as estoppel for the resolution of erga omnes problems
such as environmental damage.

Judge Weeramantry observed that had the possibility of environmental harm been the only consideration to be
taken into account Hungary’s contentions would have proved conclusive. But there were other factors to be taken into
account, not least the developmental aspect. The Project was important to Slovakia from the point of view of devel-
opment. Therefore the Court had to balance between the environmental and developmental considerations, which it
could only do through the principle of sustainable development, which Judge Weeramantry considered to be an
integral part of modern international law. This case marked the first occasion on which it had received attention in the
jurisprudence of the Court.

On the principle of continuing environmental impact assessment Judge Weeramantry observed that this referred
not merely to an assessment prior to the commencement of the project, but a continuing assessment and evaluation as
long as the project was in operation. In this instance the principle of EIA was incorporated into the Treaty. Environ-
mental law would read into treaties which may be considered to have significant impact on the environment, such as
this one, a duty of monitoring the environmental impacts of the project during its operation since there has been
growing international recognition of the concept of continuous monitoring as part of EIA.

On the issue of estoppel Judge Weeramantry suggested that inter partes adversarial procedures might not be
suitable in resolving a case involving imminent serious or catastrophic environmental danger. He observed that inter-
national environmental law would need to proceed beyond weighing the rights and obligations of the parties within a
closed compartment of individual state self-interest, unrelated to the global concerns of humanity as a whole. This
case presented an opportunity for such reconsdieration.

(iv) Commentary

This judgement marks an important milestone in the development of the ICJ’s jurisprudence on international
environmental law.
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In the Gabcikovo-Nagymaros Case the Court held that Slovakia had committed an internationally wrongful act
by implementing Variant C, though not in carrying out the preparatory works. The Court equated Slovakia’s act with
Hungary’s act in terminating the Treaty. This set the stage for the it’s direction to the parties to negotiate a settlement
on an equal footing, both having been found at fault. However the ruling has justifiably been criticised as not support-
able on the facts. Clearly, there would not have been any point in Slovakia carrying out works which it could not put
into operation. In his seperate opinion, Judge Koroma expressed disatisfaction with this aspect of the Court’s judge-
ment and observed that “justice would have been enhanced had the Court taken account of the special circumstances
[justifying Slovakia’s actions].” Other members of the Court also dissented from this aspect of the judgement.

6. Stichting Greenpeace Council v. Commission of the European Communities

By this case Greenpeace challenged the Commission’s decision to disburse funds to Spain to construct two power
stations in the Canary islands. The basis of the challenge was the alleged failure to carry out an environmental impact
assessment study in accordance with European Community requirements. Greenpeace relied on the provisions gov-
erning the disbursment of structural funds which provides that “Measures financed by the Funds or receiving assist-
ance from the European Investment Bank or from other existing financial instruments shall be in keeping with the
provisions of the Treaties, with instruments adopted thereto and without Community policies, including those con-
cerning ... environmental protection.”

The Commission objected to the challenge on the basis of, inter alia, the locus standi of Greenpeace to bring the
action. The Court upheld the challenge, pointing out that under Community law required that a party coming to Court
must be affected by an act in manner which differentiated him from all other persons.
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TRAIL SMELTER CASE

PARTIES:

SPECIAL AGREEMENT:

ARBITRATORS:

United States of America, Canada.

Convention of Ottawa, April 15, 1935

Charles Warren (U.S.A.), Robert A.E. Greenshields (Canada),

Jan Frans Hostie (Belgium).

AWARD:

Canadian company.- Smelter operated in Canada.-
Fumes.-Damages caused on United States territory.-Re-
course to arbitration.-Date of damages.-Evidence.-
Cause.-Effect.-Indirect and remote damage.-Violation of
Sovereignty.-Interpretation of Special Agreement as to
scope.-Preliminary correspondence.-Interest.-Future re-
gime applicable.-Appointment of technical consultants.-
Law applicable.-National Law.-matters of procedure.-
Convention, Article IV.-Reference to American law.-Pro-
visional decision.-Certain questions finally settled.-Res
Jjudicata -Error in law.-Admissibility of revision.-Pow-
ers of tribunal.-Discovery of new facts.-Denial.-Costs of
investigation.-Claim for indemnity.-Such costs no part
of damage.-Claim for request to stop the nuisance.-Law
applicable.-Coincidence of national and international
laws.-Responsibility of States.-Air and water pollution.-
Protection of sovereignty.-Institution of regime to pre-
vent future damages.-Indemnity or compensation on ac-
count of decision or decisions rendered.

Special agreement

CONVENTION FOR SETTLEMENT OF DIFFICUL-
TIES ARISING FROM OPERATION OF SMELTER AT
TRAIL, B.C!!

Signed at Ottawa, April 15, 1935; ratifications exchanged
Aug. 3, 1935

The President of the United States of America, and His
Majesty the King of Great Britain, Ireland and the Brit-
ish dominions beyond the Seas, Emperor of India, in re-
spect of the Dominion of Canada.

Considering that the Government of the United States
has complained to the Government of Canada that fumes
discharged from the smelter of the consolidated Mining
and Smelting Company at Trail, British Columbia, have
been causing damage in the State of Washington, and

Considering further that the International Joint Commis-

April 16, 1938, and March 11, 1941

sion, established pursuant to the Boundary Waters Treaty
of 1909, investigated problems arising from the opera-
tion of the smelter at Trail and rendered a report and
recommendations thereon, dated February 28, 1931, and

Recognizing the desirability and necessity of effecting a
permanent settlement,

Have decided to conclude a convention for the purposes
aforesaid, and to that end have named as their respective
plenipotentiaries:

The President of the United States of America:

PIERRE DE L. BOAL, Chargé d’ Affaires ad interim of
the United States of America at Ottawa;

His Majesty the King of Great Britain, Ireland and the
British dominions beyond the Seas, Emperor of India,
for the Dominion of Canada:

The Right Honorable RICHARD BEDFORD
BENNETT, Prime Minister,

President of the Privy Council and Secretary of State for
External Affairs

Who, after having communicated to each other their full
powers, found in good and due form, have agreed upon
the following Articles:

Article I

The Government of Canada will cause to be paid to the
Secretary of State of the United States, to be deposited
in the United States Treasury, within three months after
ratifications of this convention have been exchanged, the
sum of three hundred and fifty thousand dollars, United
States currency, in payment of all damage which occurred
in the United States, prior to the first day of January,
1932, as a result of the operation of the Trail Smelter.

! U.S. Treaty Series No. 893
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Article IT

The Government of the United States and of Canada,
hereinafter referred to as “the Governments”, mutually
agree to constitute a tribunal hereinafter referred to as
“the Tribunal”, for the purpose of deciding the questions
referred to it under the provisions of Article III. The Tri-
bunal shall consist of a chairman and two national mem-
bers.

The chairman shall be a jurist of repute who is neither a
British subject nor a citizen of the United States. He shall
be chosen by the Governments, or, in the event of failure
to reach agreement within nine months after the exchange
of ratifications of this convention, by the President of
the Permanent Administrative Council of the Permanent
Court of Arbitration at The Hague described in Article
49 of the Convention for the Pacific Settlement of Inter-
national Disputes concluded at The Hague on October
18, 1907.

The two national members shall be jurists of repute who
have not been associated, directly or indirectly, in the
present controversy. One member shall be chosen by each
of the Governments;.

The Governments may each designate a scientist to as-
sist the Tribunal.

Article III

The Tribunal shall finally decide the questions, herein-
after referred to as “the Questions”, set forth hereunder,
namely:

(1) Whether damage caused by the Trail Smelter in the
State of Washington has occurred since the first day of
January, 1932, and, if so, what indemnity should be paid
therefor?

(2) In the event of the answer to the first part of the
preceding Question being in the affirmative, whether the
Trail Smelter should be required to refrain from causing
damage in the State of Washington in the future and, if
so, to what extent?

(3) In the light of the answer to the preceding Ques-
tion, what measures or regime, if any, should be adopted
or maintained by the Trail Smelter?

(4) What indemnity or compensation, if any, should be
paid on account of any decision or decisions rendered
by the Tribunal pursuant to the next two preceding Ques-
tions?

Article IV

The Tribunal shall apply the law and practice followed

in dealing with cognate questions in the United States of
America as well as international law and practice, and
shall give consideration to the desire of the high con-
tracting parties to reach a solution just to all parties con-
cerned.

Article V
The procedure in this adjudication shall be as follows:

1. Within nine months from the date of the exchange
of ratifications of this agreement, the Agent for the Gov-
ernment of the United States shall present to the Agent
for the Government of Canada a statement of the facts,
together with the supporting evidence, on which the Gov-
ernment of the United States rests its complaint and pe-
tition.

2. Within a like period of nine months from the date
on which this agreement becomes effective, as aforesaid,
the Agent for the Government of Canada shall present to
the Agent for the Government of the United States a state-
ment of the facts, together with the supporting evidence,
relied upon by the Government of Canada.

3. Within six months from the date on which the ex-
change of statements and evidence provided for in para-
graphs 1 and 2 of this article has been completed, each
Agent shall present in the manner prescribed by para-
graphs 1 and 2 an answer to the statement of the other
with any additional evidence and such argument as he
may desire to submit.

Article VI

When the development of the record is completed in ac-
cordance with Article V hereof the Governments shall
forthwith cause to be forwarded to each member of the
Tribunal a complete set of the statements, answers, evi-
dence and arguments presented by their respective Agents
to each other.

Article VII

After the delivery of the record to the members of the
Tribunal in accordance with Article VI the Tribunal shall
convene at a time and place to be agreed upon by the two
Governments for the purpose of deciding upon such fur-
ther procedure as it may be deemed necessary to take. In
determining upon such further procedure and arranging
subsequent meetings, the Tribunal will consider the in-
dividual or joint requests of the Agents of the two Gov-
ernments.

Article VIII

The Tribunal shall hear such representations and shall
receive and consider such evidence, oral or documen-




THE TRAIL SMELTER CASE

tary, as may be presented by the Government or by inter-
ested parties, and for that purpose shall have power to
administer oaths. The Tribunal shall have authority to
make such investigations as it may deem necessary and
expedient, consistent with other provisions of this con-
vention.

Article IX

The Chairman shall preside at all hearings and other
meetings of the Tribunal and shall rule upon all ques-
tions of evidence and procedure. In reaching a final de-
termination of each or any of the Questions, the Chair-
man and the two members shall each have one vote, and,
in the event of difference, the opinion of the majority
shall prevail, and the dissent of the Chairman or mem-
ber, as the case may be, shall be recorded. In the event
that no two members of the Tribunal agree on a ques-
tion, the Chairman shall make the decision.

Article X

The Tribunal, in determining the first question and in
deciding upon the indemnity, if any, which should be
paid in respect to the years 1932 and 1933, shall give
due regard to the results of investigations and inquiries
made in subsequent years.

Investigators, whether appointed by or on behalf of the
Governments, either jointly or severally, or the Tribunal,
shall be permitted at all reasonable times to enter and
view and carry on investigations upon any of the proper-
ties upon which damage is claimed to have occurred or
to be occurring, and their reports may, either jointly or
severally, be submitted to and received by the Tribunal
for the purpose of enabling the Tribunal to decide upon
any of the Questions.

Article X1

The Tribunal shall report to the Governments its final
decisions, together with the reasons on which they are
based, as soon as it has reached its conclusions in re-
spect to the questions, and within a period of three months
after the conclusions of proceedings. Proceedings shall
be deemed to have been concluded when the Agents of
the two Governments jointly inform the Tribunal that they
have nothing additional to present. Such period may be
extended by agreement of the two Governments.

Upon receiving such report, the Governments may make
arrangements for the disposition of claims for indem-
nity for damage, if any, which may occur subsequently
to the period of time covered by such report.

Article XII

The Governments undertake to take such action as may

be necessary in order to ensure due performance of the
obligations undertaken hereunder, in compliance with the
decision of the Tribunal.

Article XIII

Each Government shall pay the expenses of the presen-
tation and conduct of its case before the Tribunal and the
expenses of its national member and scientific assistant.

All other expenses, which by their nature are a charge
on both Governments, including the honorarium of the
neutral member of the Tribunal, shall be borne by the
two Governments in equal moieties,

Article XIV

This agreement shall be ratified in accordance with the
constitutional forms of the contracting parties and shall
take effect immediately upon the exchange of
ratifications, which shall take place at Ottawa as soon as
possible.

IN WITNESS WHEREQOF, the respective plenipotenti-
aries have signed this convention and have hereunto af-
fixed their seals.

Done in duplicate at Ottawa this fifteenth day of April,
in the year of our Lord, one thousand, nine hundred and
thirty-five.

[seal] PIERRE DE L. BOAL.

[seal] R.B. BENNETT.

TRAIL SMELTER ARBITRAL
TRIBUNAL

DECISION

REPORTED ON APRIL 16, 1938, TOTHE
GOVERNMENT OFTHE UNITED STATES OF
AMERICAANDTOTHE GOVERNMENT OF THE
DOMINION OF CANADA UNDERTHE CON-
VENTION SIGNED APRIL 15, 1935

This Tribunal is constituted under, and its powers are
derived from and limited by, the Convention between
the United States of America and the Dominion of Canada
signed at Ottawa, April 15, 1935, duly ratified by the
two parties, and ratifications exchanged at Ottawa, Au-
gust 3, 1935 (hereinafter termed “the Convention™).

By Article I1 of the Convention, each Government was
to choose one member of the Tribunal, “a jurist of re-
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pute”, and the two Governments were to choose jointly
a Chairman who should be a “jurist of repute and neither
a British subject nor a citizen of the United States”.

The members of the Tribunal were chosen as follows:
by the United States of America, Charles Warren of
Massachusetts; by the Dominion of Canada, Robert A.E.
Greenshields of the Province of Quebec; by the two
Governments jointly, Jan Frans Hostie of Belgium.

Article II, paragraph 4, of the Convention provided that
“the Governments may each designate a scientist to as-
sist the Tribunal”; and scientists were designated as fol-
lows: by the United States of America, Reginald S. Dean
of Missouri; and by the Dominion of Canada, Robert E.
Swain of California. The Tribunal desires to record its
appreciation of the valuable assistance received by it from
these scientists.

The duty imposed upon the Tribunal by the Convention
was to “finally decide” the following questions:

(1) Whether damage caused by the Trail Smelter in the
State of Washington has occurred since the first day of
January, 1932, and, if so, what indemnity should be paid
therefor?

(2) In the event of the answer to the first part of the
preceding question being in the Affirmative, whether the
Trail Smelter should be required to refrain from causing
damage in the State of Washington in the future and, if
so, to what extent?

(3) Inthe light of the answer to the preceding question,
what measures or regime, if any, should be adopted or
maintained by the Trail Smelter?

(4) What indemnity or compensation, if any, should be
paid on account of any decision or decisions rendered
by the Tribunal pursuant to the next two preceding ques-
tions?

The Tribunal met in Washington, in the District of Co-
lumbia, on June 21, 22, 1937, for organization, adoption
of rules of procedure and hearing of preliminary state-
ments. From July 1 to July 6, it travelled over and in-
spected the area involved in the controversy in the north-
ern part of Stevens Country in the State of Washington
and it also inspected the smelter plant of the Consoli-
dated Mining and Smelting Company of Canada, Lim-
ited, at Trail in British Columbia. It held sessions for the
reception and consideration of such evidence, oral and
documentary, as was presented by the Governments or
by interested parties, as provided in Article VIII, in
Spokane in the State of Washington, from July 7 to July
29, 1937; in Ottawa, in the Province of Ontario, from
August 23 to September 18, 1937; and it heard argu-
ments of counsel in Ottawa from October 12 to October

19, 1937.

On January 2, 1938, the Agents of the two Governments
Jjointly informed the Tribunal that they had notning ad-
ditional to present. Under the provisions of Article XI of
the Convention, it then became the duty of the Tribunal
“to report to the Governments its final decisions .... and
within a period of three months after the conclusion of
the proceedings”, i.e., on April 2, 1938.

After long consideration of the voluminous typewritten
and printed record and of the transcript of evidence pre-
sented at the hearings, the Tribunal formally notified the
Agents of the two Governments that, in its opinion, un-
less the time limit should be extended, the Tribunal would
be forced to give a permanent decision on April 2, 1938,
on the basis of data which it considered inadequate and
unsatisfactory. Acting on the recommendation of the Tri-
bunal and under the provisions of Article XI authorising
such extension, the two Governments by agreement ex-
tended the time for the report of final decision of the
Tribunal to three months from October 1, 1940.

The Tribunal is prepared now to decide finally Question
No. 1, propounded to it in Article III of the Convention;
and it hereby reports its final decision on Question No.
1, its temporary decision on Questions No. 2 and No. 3,
and provides for a temporary regime thereunder and for
a final decision on these questions and on Question No.
4, within three months from October 1, 1940.

Wherever, in this decision, the Tribunal has referred to
decisions of American courts or has followed American
law, it has acted pursuant to Article IV as follows: “The
Tribunal shall apply the law and practice followed in
dealing with cognate questions in the United States of
America...”

In all the consideration which the Tribunal has given to
the problems presented to it, and in all the conclusions
which it has reached, it has been guided by that primary
purpose of the Convention expressed in the words of
Article IV, that the Tribunal “shall give consideration to
the desire of the high contracting parties to reach a solu-
tion just to all parties concerned”, and further expressed
in the opening paragraph of the Convention as to the “de-
sirability and necessity of effecting a permanent settle-
ment” of the controversy.

The controversy is between two Governments involving
damage occurring in the territory of one of them (the
United States of America) and alleged to be due to an
agency situated in the territory of the other (the Domin-
ion of Canada), for which damage the latter has assumed
by the Convention an international responsibility. In this
controversy, the Tribunal is not sitting to pass upon claims
presented by individuals or on behalf of one or more in-
dividuals by their Government, although individuals may
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come within the meaning of “parties concerned”, in Ar-
ticle IV and of “interested parties”, in Article VIII of the
Convention and although the damage suffered by indi-
viduals may, in part, “afford a convenient scale for the
calculation of the reparation due to the State” (see Judge-
ment No. 13, Permanent Court of International Justice,
Series A, No.17, pp.27,28).

PART ONE

By way of introduction to the Tribunal’s decision, a brief
statement, in general terms, of the topographic and cli-
matic conditions and economic history of the locality
involved in the controversy may be useful.

The Columbia River has its source in the Dominion of
Canada. At a place in British Columbia named Trail, it
flows past a smelter located in a gorge, where zinc and
lead are smelted in large quantities. From Trail, its course
is easterly and then it swings in a long curve to the Inter-
national Boundary Line, at which point it is running in a
southwesterly direction; and its course south of the
boundary continues in that general direction. The dis-
tance trom Trail to the boundary line is about seven miles
as the crow flies or about eleven miles, following the
course of the river (and possibly a slightly shorter dis-
tance by following the contour of the valley). At Trail
and continuing down to the boundary and for a consid-
erable distance below the boundary, mountains rise on
either side of the river in slopes of various angles to
heights ranging from 3,000 to 4,500 feet above sea-level,
or between 1,500 to 3,000 feet above the river. The width
of the valley proper is between one and two miles. On
both sides of the river are a series of bench lands at vari-
ous heights.

More or less half way between Trail and the boundary is
a place, on the east side of the river, known as Columbia
Gardens; at the boundary on the American side of the
line and on the east side of the river, is a place known as
Boundary; and four or five miles south of the boundary
on the east bank of the river is a farm named after its
owner, Stroh farm. These three places are specially noted
since they are the locations of automatic sulphur dioxide
recorders installed by one or other of the Governments.
The tewn of North-port is located on the east bank of the
river, about nineteen miles as the crow flies, and auto-
matic sulphur dioxide recorders have been installed here
and at a point on the west bank northerly of Northport. It
is to be noted that mountains extending more less in an
easterly and westerly direction rise to the south between
Trail and the boundary.

Various creeks are tributary to the river in the region of
Northport, as follows: Deep Creek flowing from south-

west to northwest and entering the river slightly north of
Northport; opposite Deep Creek and entering on the west
side of the river and flowing from the northwest, Sheep
Creek; north of Sheep Creek on the west side, Nigger
Creek; south of Sheep Creek on the west side, Squaw
Creek; south of Northport, on the east side, flowing from
the southeast, Onion Creek.

About eightmiles south of Northport, following the river,
is the town of Marble; and about seventeen miles, the
town of Bossburg. Three miles south of Bossburg is the
town of Evans; and about nine miles, the town of Marcus.
South of Marcus and about forty-one miles form the
boundary line is the town of Kettle Falls which, in gen-
eral, may be stated to be the southern limit of the area as
to which evidence was presented. All the above towns
are small in population and in area. '

At Marble and to the south, various other creeks enter
the river from the west side - Rattlesnake Creek, Crown
Creek, Flat Creek, and Fifteen Mile Creek.

Up all the creeks above mentioned, there extend tribu-
tary valleys, differing in size.

While, as stated above, the width of the valley proper of
the river is from one to two miles the width of the valley
measured at an altitude of 3,000 feet above sea-level, is
approximately three miles at Trail, two and one-half miles
at Boundary, four miles above Northport, three and one-
half miles at Marble. Near Bossburg and southward the
valley at the same altitude broadens out considerably.

As to climatic conditions, it may be stated that the re-
gion is, in general, a dry one though not what is termed
“arid”. The average annual precipitation at Northport
from 1923 to 1936 inclusive averaged slightly below sev-
enteen inches. It varied from a minimum of 9.60 inches
in 1929 to a maximum of 26.04 inches in 1927. The av-
erage crop-year precipitation over the same period is
slightly over sixteen inches, with a variation from a mini-
mum of 10.10 inches in 1929 to a maximum of 24.01 in
1927. The rainfall in the growing-season months of April,
May and June at Northport, has been in 1932, 5.43 inches;
in 1933, 3.03 inches in 1934, 2.74 inches; in 1933, 2.02
inches; in 1929, 4.44 inches. The average snowfall was
reported in 1915 by United States Government agents as
fifty-eight inches at Northport. The average humidity
varies with some regularity from day to day. In June,
1937, at Northport, it had an average maximum of 74
per cent at 5 a.m. and an average minimum of 26 per
cent at 5 p.m.

The range of temperature in the different months as it
appears from the records of the years 1934, 1935, and
1936, at Northport was as follows: In the months of No-
vember, December, January and February, the lowest
temperature was 1° (in January, 1936), and the highest
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was 60" (in November 1934); in the growing-season
months of April, May, June and July, the lowest tem-
perature was 12° (in April, 1936), and the highest was
110° (in July, 1934); in the remaining months of August,
September, October and March, the lowest temperature
was 8° (in October, 1935), and the highest was 102° (in
August, 1934).

The direction of the surface wind is, in general, from the
northeast down the river valley, but this varies at differ-
ent times of day and in different seasons. The subject of
winds is treated in detail in a later part of this decision
and need not be considered further at this point.

The history of what may be termed the economic devel-
opment of the area may be briefly stated as follows: Pre-
vious to 1892, there were few settlers in this area, but
homesteading and location of farms received an impe-
tus, particularly on the east side of the river, at the time
when the construction of the Spokane and Northern Rail-
way was undertaken, which was completed between the
City of Spokane and Northport in 1892, and extended to
Nelson in British Columbia in 1893. In 1892, the town
of Northport was founded. The population of Northport,
according to the United States Census in 1900, was 787;
in 1910, it was 476; in 1920, it was 906; and in 1930, it
was 391, The population of the area which may be
termed, in general, the “Northport Area”, according to
the United States Census in 1910, was 1,448; in 1920, it
was 2,142; and in 1930, it was 1,121. The population of
this area as divided into the Census Precincts was as fol-
lows;

1900 1910 1920 1930
Boundary 74 91 73 87
Northport 845 692 1,093 510
Nigger Creek 27 97 29
Frontier 103 71 22
Cummins 244 89
Doyle 187 280 195
Deep Creek 65 119 87 81
Flat Creek 52 126 137 T
Williams 71 103 60 37

(It is to be noted that the precincts immediately adjacent
to the boundary line were Frontier, Nigger Creek and
Boundary; and that Frontier and Nigger Creek Precincts
are at the present time included in the Northport Pre-
cinct.)

The area of all land in farms in the above precincts, ac-
cording to the United States census of Agriculture in 1925
was 21,551 acres; in 1930, 28,641 acres; and in 1935,
24,772 acres. The area in crop land in 1925 was 3,474
acres; in 1930, 4, 285 acres; and in 1933, 4,568 acres.
The farm population in 1925 was 496; in 1930, 603; and
in 1935, 466.

In the precincts nearest the boundary line, viz., Bound-
ary and Northport (including Frontier and Nigger Creek
prior to 1935 Census), the area of all land in farms in
1925 was 5,292 acres; in 1930, 8,040 acres; and in 1935
5,666 acres. The farm population in 1925 was 149; in
1930, 193; and in 1935, 145.

About the year 1896, there was established in Northport
a business which has been termed the “Breen Copper
Smelter”, operated by the LeRoi Mining and Smelting
Company, and later carried on by the Northport Smelt-
ing and Refining Company which was chartered in 1901.
This business employed at times from five hundred to
seven hundred men, although, as compared with a mod-
ern smelter like the Trail Smelter, the extent of its opera-
tions was small. The principal value of the ores smelted
by it was in copper, and the ores had a high sulphur con-
tent. For some years, the somewhat primitive method of
“heap roasting” was employed which consisted of roast-
ing the ore in open piles over woodfires, frequently called
in mining parlance, “stink piles”. Later, this process was
changed. About seventy tons of sulphur were released
per day. This Northport Smelting and Refining Company
intermittently continued operations until 1908. From
1908 until 1915, its smelter lay idle. In March, 1916,
during the Great War, operation was resumed for the pur-
pose of smelting lead ore, and continued until March 5,
1921, when it ceased business and its plant was disman-
tled. About 30 tons of sulphur per day were emitted dur-
ing this time. There is no doubt that damage was caused
to some extent over a more or less restricted area by the
operation of this smelter plant.

The record and evidence placed before the Tribunal does
not disclose in detail claims for damage on account of
fumigations which were made between 1896 and 1908,
but it does appear that there was considerable litigation
in Stevens County courts based on such claims. It also
appears in evidence that prior to 1908, the company had
purchased smoke easements from sixteen owners of land
in the vicinity covering 2,330 acres. It further appears
that from 1916 to 1921, claims for damages were made
and suits were brought in the courts, and additional smoke
easements were purchased from thirty-four owners of
land covering 5,556.7 acres. These various smoke
easements extended to lands lying four or five miles north
and three miles south and three miles east of Northport
and on bothsides of the river, and they extended as far as
the boundary line.

In addition to the smelting business, there have been in-
termittent mining operations of lead and zinc in this lo-
cality, but they have not been a large factor in adding to
the population.

The most important industry in the area in the past has
been the lumber industry. It had its beginning with the
building of the Spokane & Northern Railway. Several
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saw mills were constructed and operated, largely for the
purpose of furnishing ties to the railway. In fact, the grow-
ing trees - yellow pine, Douglas fir, larch, and cedar -
were the most valuable asset to be transformed into ready
cash. In early days, the area was rather heavily wooded,
but the timber has largely disappeared and the lumber
business is now of small size. It appears from the record
in 1929 that, within a radius covering some thirty-five
thousand acres surrounding Northport, fifteen out of
eighteen sawmills had been abandoned and only three
of the small type were in operation. The causes of this
condition are in dispute. A detailed description of the
forest conditions is given in a later part of this decision
and need not be further discussed here.

As to agricultural conditions, it may be said that farming
is carried on in the valley and upon the benches and
mountain slopes and in the tributary valleys. The soils
are of a light, sandy nature, relatively low in organic mat-
ter, although in the tributary valleys the soil is more loamy
and fertile. In some localities, particularly on the slopes,
natural sub-irrigation affords sufficient moisture; but in
other regions irrigation is desirable in order to produce
favorable results. In a report made by Dr. EC. Wyatt,
head of the Soils Department of the University of Al-
berta, in 1929, it is stated that “taken as a unit, the crop
range of these soils is wide and embraces the crops suited
to the climate conditions. Under good cultural operations,
yields are good.” At the same time,it must be noted that
a large portion of this area is not primarily suited to ag-
riculture. In a report of the United States Department of
Agriculture, in 1913, it is stated that “there is approxi-
mately one-third of the land in the Upper Columbia Ba-
sin unsuited for agricultural purposes, either because it
is too stony, too rough, too steep, or a combination of
these factors. To utilize this large proportion of land and
to meet the wood needs of an increasing population, the
Upper Columbia Basin is forced to consider seriously
the problem of reforestation and conservation.” Much of
the farming land, especially on the benches is land cleared
from forest growth; most of the farms contain from an
eighth to a quarter of a section (80-160 acres); and there
are many smaller and some larger farms.

In general, the crops grown on the farms are alfalfa, timo-
thy, clover, grain cut green for hay, barley, oats, wheat,
and a small amount of potatoes. Wild hay is cut each
year to some extent. The crops, in general, are grown for
feed rather than for sale, though there is a certain amount
of wheat and oats sold. Much of the soil is apparently
well suited to the predominant crop of alfalfa, which is
usually cut at present twice a year (with a small third
crop on some farms). Much of the present alfalfa has
been rooted for a number of years.

Milch cattle are raised to a certain extent and they are
grazed on the wild grasses on the hills and mountains in
the summer months, but the dairying business depends

on existence of sufficient land under cultivation as an
adjunct to the dairy to provide adequate forage for the
winter months.

In early days, it was believed that, owing to soil and cli-
matic conditions, this locality was destined to become a
fruit-growing region, and a few orchards were planted.
For several reasons, of which it is claimed that fumiga-
tion is one, orchards have not thrived. In 1909-1910, the
Upper Columbia Company purchased two large tracts,
comprising about ten thousand acres, with the intention
of developing the land for orchard purposes and selling
of timber in the meantime, and it established a large or-
chard of about 900 acres in the town of Marble. The
project, as early as 1917, proved a failure.

In 1896, a smelter was started under American auspices
near the locality known as Trail. In 1906, the Consoli-
dated Mining and Smelting Company of Canada, Lim-
ited, obtained a charter of incorporation from the Cana-
dian authorities, and that company acquired the smelter
plant at Trail as it then existed. Since that time, the Ca-
nadian Company, without interruption, has operated the
Smelter and from time to time has greatly added to the
plant until it has become one of the best and largest
equipped smelting plants on this continent. In 1925 and
1927, two stacks of plant were erected to 409 feet in
height and the Smelter greatly increased its daily smelt-
ing of zinc and lead ores. This increased product resulted
in more sulphur dioxide fumes and higher concentrations
being emitted into the air; and it is claimed by one Gov-
ernment (though denied by the other) that the added
height of the stacks increased the area of damage in the
United States. In 1916, about 5,000 tons of sulphur per
month were emitted; in 1924, about 4,700 tons; in 1926,
about 9,000 tons - an amount which rose near to 10,000
tons per month in 1903. (It is to be noted that one ton of
sulphur is substantially the equivalent of two tons of sul-
phur dioxide or SO,.)

From 1925, at least, to the end of 1931, damage occurred
in the state of Washington, resulting from the sulphur
dioxide emitted from the Trail Smelter.

As early as 1925 (and there is some evidence earlier)
suggestions were made to the Trail Smelter that damage
was being done to property in the northern part of Stevens
County. The first formal complaint was made in 1926,
by one J.H. Stroh, whose farm (mentioned above) was
located a few miles south of the boundary line. He was
followed by others, and the Smelter Company took the
matter up seriously and made a more or less thorough
and complete investigation. This investigation convinced
the Trail Smelter that damage had been and was being
done, and it proceeded to negotiate with the property
owners who had made complaints or claims with a view
to settlement. Settlements were made with a number of
farmers by the payment to them of different amounts.
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This condition of affairs seems to have lasted during a
period of about two years. In June, 1928, the County
Commissioners of Stevens County adopted a resolution
relative to the fumigations; and on August 25, 1928, there
was brought into existence an association known as the
“Citizens’ Protective Association”. Due to the creation
of this association or to other causes, no settlements were
made thereafter between the Trail Smelter and individual
claimants, as the articles of association contained a pro-
vision that “no member herein shall make any settlement
for damages sought to be secured herein, unless the writ-
ten consent of the majority of the Board of Directors
shall have been first obtained”.

It has been contended that either by virtue of the Consti-
tution of the State of Washington or of a statute of that
State, the Trail Smelter (a Canadian corporation) was
unable to acquire ownership or smoke easements over
real estate, in the State of Washington, in any manner. In
regard to this statement, either as to the fact or as to the
law, the Tribunal expresses no opinion and makes no
ruling.

The subject of fumigations and damage claimed to re-
sult from them was first taken up officially by the Gov-
ernment of the United States in June, 1927, in a commu-
nication from the Consul General of the United States at
Ottawa, addressed to the Government of the Dominion
of Canada.

In December, 1927, the United States Government pro-
posed to the Canadian Government that problems grow-
ing out of the operation of the Smelter at Trail should be
referred to the International Joint Commission, United
States and Canada, for investigation and report, pursu-
ant to Article IX of the Convention of January 11, 1909,
between the United states and Great Britain. Following
an extensive correspondence between the two Govern-
ments, they joined in a reference of the matter to that
Commission under date of August 7, 1928. It may be
noted that Article IX of the Convention of January 11,
1909, provides that the high contracting parties might
agree that “any other question or matters of difference
arising between them involving the rights, obligations
or interests of either in relation to the other, or to the
inhabitants of the other, along the common frontier be-
tween the United States and the Dominion of Canada
shall be referred from time to time to the International
Joint Commission for examination and report... Such re-
ports shall not be regarded as decisions of the question
or matters so submitted either on the facts or on the law,
and shall not, in any way, have the character of an arbitral
award.”

The questions referred to the International Joint Com-
mission were five in number, the first two of which may
be noted: First, the extent to which property in the State
of Washington has been damaged by fumes from Smelter

at Trail, B.C; second, the amount of indemnity which
would compensate United States interests in the State of
Washington for past damages.

The International Joint Commission sat at Northport to
take evidence and to hear interested parties in October,
1928; in Washington, D.C., in April, 1929; at Nelson in
British Columbia in November, 1929; and final sittings
were held in Washington, D.C., on January 22 and Feb-
ruary 12, 1930. Witnesses were heard; reports of the in-
vestigations made by scientists were put in evidence;
counsel for both the United States and Canada were
heard, and briefs submitted; and the whole matter was
taken under advisement by the Commission. On Febru-
ary 28, 1931, the Report of the Commission was signed
and delivered to the proper authorities. The report was
unanimous and need not be considered in detail.

Paragraph 2 of the report, in part, reads as follows:

In view of the anticipated reduction in sulphur fumes
discharged form the Smelter at Trail during the
present year, as hereinafter referred to, the Commis-
sion therefore has deemed it advisable to determine
the amount of indemnity that will compensate United
States interests in respect of such fumes, up to and
including the first day of January, 1932. The Com-
mission finds and determines that all past damages
and all damages up to and including the first day of
January next, is the sum of $350,000. Said sum, how-
ever, shall not include any damage occurring after
January 1, 1932.

In paragraph 4 of the report, the Commission recom-
mended a method of indemnifying persons in Washing-
ton State for damage which might be caused by opera-
tions of the Trail Smelter after the first of January, 1932,
as follows:

Upon the complaint of any persons claiming to have
suffered damage by the operations of the company
after the first of January, 1932, it is recommended by
the Commission that in the event of any such claim
not being adjusted by the company within a reason-
able time, the Governments of the United States and
Canada shall determine the amount of such damage,
if any, and the amount so fixed shall be paid by the
company forthwith.

This recommendation, apparently, did not commend it-
self to the interested parties. In any event, it does not
appear that any claims were made after the first of Janu-
ary, 1932, as contemplated in paragraph 4 of the report.

In paragraph 5 of the report, the Commission recom-
mended that the Consolidated Mining and Smelting Com-
pany of Canada, Limited, should proceed to erect and
put in operation certain sulphuric acid units for the pur-
pose of reducing the amount of sulphuric acid units for
the purpose of reducing the amount of sulphur discharged
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form the stacks. It appears, from the evidence in the
present case, that the General Manager of the company
had made certain representations before the Commission
as to the intentions of the company in this respect. There
is a conflict of testimony as to the exact scope of these
representations, but it is unnecessary now to consider
the matter further, since, whatever they were, the com-
pany proceeded after 1930 to make certain changes and
additions. With the intention and purpose of lessening
the sulphur contents in the smoke emissions at the stacks,
the following installations (amongst others) have been
made in the plant since 1931; three 112 tons sulphuric
acid plants in 1931; ammonia and ammonium sulphate
plant in 1931; two units for reduction and absorption of
sulphur in the zinc smelter, in 1936 and 1937, and an
absorption plant for gases from the lead roasters in June,
1937. In addition, in an attempt to lessen injurious
fumigations, a new system of control over the emission
of fumes during the crop-growing season has been in
operation, particularly since May, 1934. It is to be noted
that the chief sulphur contents are in the gases form the
lead smelter, but that there is still a certain amount of
sulphur content in the fumes form he zinc smelter. As a
result of the above, as well as of depressed business con-
ditions, the tons of sulphur emitted into the air from the
plants fell from about 10,000 tons per month in 1930 to
about 7,200 tons in 1931, and to 3,400 tons in 1932. The
emission of sulphur rose in 1933 to 4,000 tons, and in
1934 to nearly 6,300 tons, and in 1935 to 6,8000 tons. In
1936, it fell to 5,600 tons; and in January to July, 1937
inclusive, it was 4,750 tons.

Two years after the signing of the International Joint
Commission’s Report of February 28, 1931, the United
States Government on February 17, 1933, made repre-
sentations to the Canadian Government that existing con-
ditions were entirely unsatisfactory and that damage was
still occurring, and diplomatic negotiations were re-
newed. Correspondence was exchanged between the two
countries, and although that correspondence has its im-
portance, it is sufficient here to say, that it resulted in the
signing of the present Convention.

Consideration of the terms of that Convention is given
more in detail in the later parts of the Tribunal’s decision.

PART TWO

The first question under Article III of the Convention
which the Tribunal is required to decide is as follows:

(1) Whether damage caused by the Trail Smelter in the
State of Washington has occurred since the first day of
January, 1932, and, if so, what indemnity should be paid
therefor.

In the determination of the first part of this question, the
Tribunal has been obliged to consider three points, viz.,
the existence of injury, the cause of the injury, and the
damage due to the injury.

The Tribunal has interpreted the word “occurred” as ap-
plicable to damage caused prior to January 1, 1932, in
so far as the effect of the injury made itself felt after that
date. The words “Trail Smelter” are interpreted as mean-
ing the Consolidated Mining and Smelting Company of
Canada, Limited, its successors and assigns.

In considering the second part of the question as to in-
demnity, the Tribunal has been mindful at all times of
the principle of law which is set forth by the United States
courts in dealing with cognate questions, particularly by
the United States Supreme Court in Story Parchment
Company v. Paterson Parchment Paper Company (1931),
282 U.S. 555 as follows: “Where the tort itself is of such
a nature as to preclude the ascertainment of the amount
of damages with certainty, it would be a perversion of
fundamental principles of justice to deny all relief to the
injured person, and thereby relieve the wrongdoer from
making any amend for his acts. In such case, while the
damages may not be determined by mere speculation or
guess, it will be enough if the evidence show the extent
of the damages as a matter of just and reasonable infer-
ence, although the result be only approximate.” (See also
the decision of the Supreme Court of Michigan in Allison
v. Chandler. 11 Michigan 542, quoted with approval by
the United States Supreme Court, as follows: “But shall
the injured party in an action of tort, which may happen
to furnish no element of certainty, be allowed to recover
no damages (or merely nominal), because he cannot show
the exact amount with certainty, though he is ready to
show, to the satisfaction of the jury, that he has suffered
large damages by the injury? Certainty, it is true, would
thus be attained; but it would be the certainty of injus-
tice... Juries are allowed to act upon probable and infer-
ential, as well as direct and positive proof.”).

The Tribunal has first considered the items of indemnity
claimed by the United States in its Statement (p.52) “on
account of damage occurring since January 1, 1932, cov-
ering: (a) Damages in respect of cleared land and im-
provements thereon; (b) Damages in respect of uncleared
land and improvements thereon; (c) Damages in respect
of livestock; (d) Damages in respect of property in the
town of Northport; ((g) Damages in respect of business
enterprises’.

With respect to Item (a) and to Item (b), viz., “Damages
in respect of cleared land and improvements thereon”,
and “Damages in respect of uncleared land and improve-
ments thereon”, the tribunal has reached the conclusion
that damage due to fumigation has been proved to have
occurred since January 1, 1932, and to the extent set forth
hereafter.




JUDICIAL DECISIONS IN MATTERS RELATED TO ENVIRONMENT/INTERNATIONAL DECISIONS VOLUME [

Since the Tribunal has concluded that, on all the evi-
dence, the existence of injury has been proved, it be-
comes necessary to consider next the cause of injury.
This question resolves itself into two parts — first, the
actual causing factor, and second, the manner in which
the causing factor has operated. With reference to causa-
tion, the Tribunal desires to make the following prelimi-
nary general observations, as to some of the evidence
produced before it.

(1) The very satisfactory data from the automatic sul-
phur dioxide recorders installed by each of the Govern-
ments, covering large portions of each year from 1931
to 1937, have been of great value in this controversy.
These records have thrown much light upon the nature,
the durations, and the concentrations of the fumigations
involved; and they will prove of scientific value in any
future controversy which may arise on the subject of
fumigations.

(2) The experiments conducted by the United States at
Wenatchee in the State of Washington and by Canada at
Summerland in British Columbia, and the experiments
conducted by scientists elsewhere, the results of which
have been testified to at length before the Tribunal, have
been of value with respect to the effects of sulphur diox-
ide fumigations on plant life and on the yield of crops.
While the Canadian experiments were more extensive
than the American, and were carried out under more sat-
isfactory conditions, the Tribunal feels that the number
of experiments was still too limited to warrant in all cases
so positive conclusions as witnesses were inclined to draw
from them: and on the question of the effect of
fumigations on the yield of crops, it seems probable that
more extensive experimentation would have been desir-
able, especially since, while the total number of experi-
ments was large, the number devoted to establishing each
type of result was in most cases rather small. Moreover,
conditions in experimental fumigation plots can rarely
exactly reproduce conditions in the field; and there was
some evidence that injury occurred on various occasions
to plant life in the field, under durations and degrees of
concentration which never produced injury to plant life
int he experimental plots.

(3) Valuable evidence as to the actual condition of crops
in the field was given by experts on both sides, and by
certain non-expert witnesses. Unfortunately, such field
observations were not made continuously in any crop
season or in all parts of the area of probable damage;
and, even more unfortunately, they were not made si-
multaneously by the experts for the two countries, who
acted separately and without comparing their conclusions
with each other contem’poraneously.

(4) The effects of sulphur dioxide fumigations upon the
forest trees, especially upon the conifers, were testified
to at great length by able experts, and their studies in the

field and in the experimental plots, with reference to
mortality, deterioration, retardation of ring growth and
shoot growth, sulphur content of needles, production of
cones and reproduction in general, have been of great
value. As is usual in this type of case, though the poor
condition of the trees was not controverted, experts were
in disagreement as to the cause — witnesses for the
United States generally finding the principal cause of
injury to be sulphur dioxide fumigations, and witnesses
for Canada generally attributing the injury principally to
ravages of insects, diseases, winter and summer droughts,
unwise methods of logging, and forest and ground fires.
It is possible that each side laid somewhat too great em-
phasis on the causes for which it contended.

(5) Evidence was produced by both sides as to experi-
mental tests of the sulphur contents of the soils and of
the waters in the area. These tests, however, were, for
the most part, too limited in number and in location to
afford a satisfactory basis from which to draw absolutely
positive conclusions.

In general, it may be said that the witnesses expressed
contrary views and arrived at opposite conclusions, on
most of the questions relating to cause of injury.

The Tribunal is of opinion that the witnesses were com-
pletely honest and sincere in their views and that the
expert witnesses arrived at their conclusions as the inte-
gral result of their high technical skill. At the same time,
it is apparent that remarks are very pertinent, such as
were made by Judge Johnson in the United States Dis-
trict Court (Anderson v. American Smelting & Refining
Co., 265 Federal Reporter 928) in 1919:

Plaintiff’s witnesses give it as their opinion and best
judgement that SO, was the cause of the injuries ap-
pearing upon the plants in the field; defendants® wit-
nesses in like manner express the opinion and give it
as their bet judgement that the injury observed was
caused by something else other than SO,. It must not
be overlooked that witnesses who give opinion evi-
dence are sometimes unconsciously influenced by
their environment, and their evidence colored, if not
determined, by their point of view. The weight to be
given to such evidence must be determined in the light
of the knowledge, the training, the power of obser-
vation and analysis, and in general the mental equip-
ment, of each witness, assuming, as I do, that the
witnesses of the respective parties were honest and
intended to testify to the truth as they perceived it...
The expert witnesses called by plaintiffs, who made
a survey of the affected area, made valuable obser-
vations; but seem to have assumed as a basis for their
conclusions that leaf markings having the appearance
of SO, injury were in fact SO, injury - an unwar-
ranted generalization ... It is quite evident that the
testimony of witnesses whose mental attitude is to
account for every injury as produced by some other
cause is no more convincing than the testimony of
witnesses who attribute every injury similar in ap-
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pearance to SO, injury to SO, as the sole and only
cause. The expert witnesses of defendants manifested
the same general mental attitude; that is to say, they
were able to find a sufficient cause operating in any
particular case other than SO, and therefore gave it
as their opinion that such other cause was the real
cause of the injury, or markings observed. The real
value I find in the testimony of these opinion wit-
nesses of the parties lies in their description of ap-
pearances and statement of the surrounding circum-
stances, rather than in their ultimate expressed opin-
ions. I have no doubt of the accuracy of the experi-
ments made by the expert and scientific witnesses
called by the parties.

On the basis of the evidence, the United States contended
that damage had been caused by the emission of sulphur
dioxide fumes at the Trail Smelter in British Columbia,
which fumes, proceeding down the valley of the Colum-
bia River and otherwise, entered the United States. The
Dominion of Canada contended that even if such fumes
had entered the United States, they had caused no dam-
age after January 1, 1932. The witnesses for both Gov-
ernments appeared to be definitely of the opinion that
the gas was carried from the Smelter by means of sur-
face winds, and they based their views on this theory of
the mechanism of gas distribution. The Tribunal finds
itself unable to accept this theory. It has, therefore, looked
for a more probable theory, and has adopted the follow-
ing as permitting a more adequate correlation and inter-
pretation of the facts which have been placed before it.

It appears from a careful study and comparison of re-
corder data furnished by the two Governments, that on
numerous occasions fumigations occur practically simul-
taneously at points down the valley many miles apart -
this being especially the fact during the growing season
from April to October. It also appears from the data fur-
nished by the different recorders, that the rate of gas at-
tenuation down the river does not show a constant trend,
but is more rapid in the first few miles below the bound-
ary and more gradual further down the river. The Tribu-
nal finds it impossible satisfactorily to account for the
above conditions, on the basis of the theory presented to
it. The Tribunal finds it further difficult to explain the
times and durations of the fumigations on the basis of
any probable surface-wind conditions.

The Tribunal is of opinion that the gases emerging from
the stacks of the Trail Smelter find their way into the
upper air currents, and are carried by these currents in a
fairly continuous stream down the valley so long as the
prevailing wind at that level is in that direction. The up-
per air conditions at Northport, as stated by the United
States Weather Bureau in 1929 (quoted in Canadian
Document A 1, page 9) are as follows:

The 5 a.m. balloon runs show the prevailing direc-
tion, since the Weather Bureau was established in
Northport, to be northeast to an altitude of 600 me-
tres above the surface. The average velocity, up to

600 metres level, is from 2 to 5 miles per hour. Above
the 600 metres level the prevailing direction is south-
west and gradually shifts into the west-southwest and
west. The average velocities gradually increase from
5 miles per hour to about 30 miles per hour at the
highest elevation, about 700 metres.

It thus appears that the velocity and persistence of the
upper air currents is greater than that of the surface winds.
The Tribunal is of opinion that the fumigations which
occur at various points along the valley are caused by
the mixing with the surface atmosphere of this upper air
stream, of which the height has yet to be ascertained more
fully. This mixing follows well-recognized meteorologi-
cal laws and is controlled mainly by two factors of ma-
jor importance. These are: (a) differences in temperature
between the air near the surface and that at higher levels
- in other words, the temperature gradient of the atmos-
phere of the region; and (b) differences in the velocity of
the upper air currents and of those near the ground.

A careful study of the time, duration, and intensity of
the fumigations recorded at the various stations down
the valley reveals a number of striking and significant
facts. The first of these is the coincidence in point of
time of the fumigations. The most frequent fumigations
in the late spring, summer, and early autumn are diurnal,
and occur during the early morning hours. These usually
are of short duration. A characteristic curve expressing
graphically this type of fumigation, rises rapidly to a
maximum and then falls less rapidly but fairly sharply to
a concentration below the sensitivity of the recorder. The
dominant influence here is evidently the heating action
of the rising sun on the atmosphere at the surface of the
earth. This gives rise to temperature differences which
may and often do lead to a mixing of the gas-carrying
atmosphere with that near the surface. When this occurs
with sufficient intensity, a fumigation is recorded at all
stations at which the sulphur dioxide reaches a concen-
tration that is not too low to be determined by the re-
corder. Obviously this effect of the rising sun may be
different on the east and the west side of the valley, but
the possible bearing of this upon fumigations in the val-
ley must await further study.

Another type of fumigation occurs with especial frequency
during the winter months. These fumigations are not so
definitely diurnal in character and are usually of longer
duration. The Tribunal is of the opinion that these are due
to the existence for a considerable period of a sufficient
velocity of the gas-carrying air current to cause a mixing
of this with the surface atmosphere. Whether or not this
mixing is of sufficient extent to produce a fumigation will
depend upon the rate at which the surface air is diluted by
surface winds which serve to bring in air from outside the
contaminated area. The fact that fumigations of this type
are more common during the night, when the surface
winds often subside completely, bears out this opinion. A
fumigation with a lower velocity of the gas-carrying air
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current would then be possible.

The conclusions above together with a detailed study of
the intensity of the fumigations at the various stations
from Columbia Gardens down the valley, have led to
deductions in regard to the rate of attenuation of concen-
tration of sulphur dioxide with increasing distance from
the Smelter which seem to be in accord both with the
known facts and the present theory. The conclusion of
the Tribunal on this phase of the question is that the con-
centration of sulphur dioxide falls off very rapidly from
Trail to appoint about 16 miles downstream from the
Smelter, or 6 miles from the boundary line, measured by
the general course of the river; and that at distances be-
yond this point, the concentration of sulphur dioxide is
lower and falls off more gradually and less rapidly.

The attention of the Tribunal has been called to the fact
that fumigations in the area of probable damage some-
times occur during rainy weather or other periods of high
atmospheric humidity. It is possible that this is more than
a mere coincidence and that such weather conditions are,
in general, more favourable to a fumigation, but the Tri-
bunal is not prepared at present to offer an opinion on
this subject.

The above conclusions have a bearing both upon the
cause and upon the degree of damage as well as upon
the area of probable damage.

The Tribunal will now proceed to consider the different
classes of damage to cleared and to uncleared land.

(1) With regard to cleared land used for crops, the Tri-
bunal has found that damage through reduction in crop
yield due to fumigation has occurred in varying degrees
during each of the years, 1932 to 1936; and it has found
no proof of damage in the year 1937.

It has found that damage has been confined to an area
which differed from year to year but which did not (with
the possible exception of a very small number of farms
in particularly unfavorable locations) exceed in the year
of most extensive damage the following limits: the two
precincts of Boundary and Northport, with the possible
exclusion of some properties located at the eastern end
of Boundary Precinct and at the western end of Northport
Precinct; those parts of Cummins and Doyle Precincts
on or close to the benches of the river; the part of Marble
Precinct, north of the southern limit of Sections 22, 23
and 24 of T.39, R.39, and the part of Flat Creek Precinct,
located on or close to the benches of the river (all pre-
cincts being as defined by the United States Census of
Agriculture of 1935).

The properties owned by individual farmers alleged by
the United States to have suffered damage are divided
by the United States in its itemized schedule of dam-

ages, into three classes: (a) properties of “farmers resid-
ing on their farms": (b) properties of “farmers who do
not reside on their farms™; (ab) properties of “farmers
who were driven form their farms”; (c) properties of large
owners of land. The Tribunal has not adopted this divi-
sion,

The Tribunal has adopted as the measure of indemnity
to be applied on account of damage in respect of cleared
land used for crops, the measure of damage which the
American courts apply in cases of nuisance or trespass
of the type here involved, viz., the amount of reduction
in the value of use or rental value of the land caused by
the fumigations. In the case of farm land, such reduction
in the value of the use is, in general, the amount of the
reduction of the crop yield arising from injury to crops,
less cost of marketing the same, the latter factor being
under the circumstances of this case of negligible im-
portance. (See Ralston v. United verde Copper Co., 37
Federal Reporter 2d, 180, and 46 Federal Reporter 2d,
1.). Failure of farmers to increase their seeded land in
proportion to such increase in other localities may also
be taken into consideration.

The difference between probable yield in the absence of
any fumigation and actual crop yield, varying as it does
from year to year and from place to place, is necessarily
a somewhat uncertain amount, incapable of absolute
proof; and the Tribunal has been obliged to base its esti-
mate of damage largely on the fumigation records, me-
teorological data, statistical data as to crop yields inside
and outside the area of probable damage, and other Cen-
sus records.

As regards the problems arising out of abandonment of
properties by their owners, it is to be noted that practi-
cally all of such properties, listed in the questionnaire
sent out by the former Agent for the United States, Mr.
Metzger, appear to have been abandoned prior to the year
1932. However, in order to deal both with this problem
and with the problem arising out of failure of farmers to
increase their seeded land, the Tribunal, not having to
adjudicate on individual claims, estimated, on the basis
of the statistical data available, the average acreage on
which it is reasonable to say that crops would have been
seeded and harvested during the period under considera-
tion but for the fumigation.

As regards the special category of cleared lands used for
orchards, the Tribunal is of opinion that no damage to
orchards by sulphur dioxide fumigation within the dam-
aged area during the years in question has been proved.

In addition to indemnity which may be awarded for dam-
age through reduction in the value of the use of cleared
land measured by decrease in crop yield, it maybe con-
tended that special damage has occurred for which in-
demnity should be awarded by reason of impairment of
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the soil contents through increased acidity caused by
sulphur dioxide fumigations acting directly on the soil
or indirectly through increased sulphur content of the
streams and other waters. Evidence has been given in
support of this contention. The Tribunal is of opinion
that such injury to the soil up to this date, due to in-
creased acidity and affecting harmfully the production
of crops or otherwise, has not been proved - with one
exception, as follows: There is a small area of farming
property adjacent to the boundary, west of the river, that
was injured by serious increase of acidity of soil due to
fumigations. Such injury, though caused, in part, prior
to January 1, 1932, may have produced a continuing con-
dition which cannot be considered as a loss for a limited
time O in other words, in this respect the nuisance may
be considered to have a more permanent effect, in which
case, under American law (Sedgwick on Damages 9th
Ed. (1920) Sections 932, 947), the measure of damage
was not the mere reduction in the value of the use of the
land but the reduction in the value of the land itself. The
Tribunal is of opinion that such injury to the soil itself
can be cured by artificial means, and it has awarded in-
demnity with this fact in view on the basis of the data
available.

In addition to indemnity which may be awarded for dam-
age through reduction in the value of the use of cleared
and measured by decrease in crop yield, the Tribunal
having in mind, within the area as determined above, a
group of about forty farms in the vicinity of the bound-
ary line, has awarded indemnity for special damage for
reduction in value of the use or rental value by reason of
the location of the farmers in respect to the fumigations.
(See Baltimore and Potomac R.R. v.Fifth Baptist Church
(1883), 108 U.S. 317.)

The Tribunal is of opinion that there is no justification,
under doctrines of American law, for assessing damages
to improvements separately from the land in the manner
contended for by the United States. Any injury to im-
provements (other than physical injury) is to be com-
pensated in the award of indemnity for general reduc-
tion in the value of the use or rental value of the prop-
erty.

There is a contention, however, that special damage has
been sustained by some owners of improvements on
cleared land, in the way of rust and destruction of metal
work. There was some slight evidence of such damage,
and the Tribunal has included indemnity therefor in its
final award; but since there is an entire absence of any
evidence as to the extent or monetary amount of such
injury, the indemnity cannot be considered as more than
a nominal amount for each of such owners.

(2) With respect to damage to cleared land not used for
crops and to all uncleared (other than uncleared land used
for timber), the Tribunal has adopted as the measure of

indemnity, the measure of damages applied by Ameri-
can courts, viz., the amount of reduction in the value of
the use or rental value of the land. The Tribunal is of
opinion that the basis of estimate of damages contended
for by the United States, viz. applying to the value of
uncleared land a ratio of loss measured by the reduced
crop yield on cleared land, has no sanction in any deci-
sions of American courts.

(A) As regards these land sin their use as pasture lands,
the Tribunal is of opinion that there is no evidence of
any marked susceptibility of wild grasses to fumigations,
and very little evidence to prove the respective amounts
of uncleared land devoted to wild grazing grass and bar-
ren or shrub land, or to prove the value thereof, which
would be necessary in order to estimate the value of the
reduction of the use of such land. The Tribunal, how-
ever, has awarded a small indemnity for damage to about
200 acres of such lands in the immediate neighbourhood
of the boundary.

It has been contended that the death of trees and shrubs
due too fumigation has had an injurious affection the
water storage capacity of the soil and has even created
some soil erosion. The Tribunal is of opinion that while
there may have been some erosion of soil and impair-
ment of water storage capacity in a limited area near the
boundary, it is impossible to determine whether such
damage has been due to fires or to mortality of trees and
shrubs caused by fumigation.

(B) As regards uncleared land in its use as timberland,
the Tribunal has found that damage due to fumigation
has occurred to trees during the years 1932 to 1937 in-
clusive, in varying degrees, over areas varying not only
from year to year but also from species to species. It has
not seemed feasible to give a determination of the geo-
graphical extent of the damage except in so far as it may
be stated broadly, that a territory coinciding in extent
with the Bayle cruises (hereinafter described) may be
considered as an average area, although the contours of
the actually damaged area do not coincide for any given
species in any given year with that area and the intensity
of the damage in a given year and fora given species
varies, of course, greatly, according to location.

In comparing the area covered by the Bayle cruises with
the Hedgcock maps of injury to conifers for the years
under consideration, the Tribunal is of opinion that dam-
age near the boundary line has occurred in a somewhat
broader area than that covered by the Bayle cruises, but
that on the other hand, injury, except to larch in 1936,
seems to have been confined below Marble to the imme-
diate vicinity of the river.

It is evident that for many years prior to January 1, 1932,
much of the forests in the area included in the present
Northport and Boundary Precincts had been in a poor
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condition. West and east of the Columbia River, there
had been the scene of a number of serious fires; and the
operations of the Northport Smelting and Refining Com-
pany and its predecessor from 1898 to 1901, from 1901
to 1908, and from 1916 to 1921, had undoubtedly had
an effect, as is apparent form the decisions in suits in the
courts of the State of Washington on claims for damages
from fumigations in this area®. It is uncontroverted that
heavy fumigations from the Trail Smelter which de-
stroyed and injured trees occurred in 1930 and 1931; and
there were also serious fumigations in earlier years. In
the Canadian Document A 1, termed “The Deans’ Re-
port”, being a report made to the international Joint Com-
mission in September, 1929, it is stated (pp.29, 31):

Since a cruise of the timber in the Northport area has
not been made by a forest engineer of either Govern-
ment, this report does not make any recommenda-
tions for settlements of timber damage. However, a
brief statement as to the timber situation is submit-
ted.

Present condition. Practically the entire region was cov-
ered with timber when it was first settled. Probably 90
per cent of the merchantable timber has now been re-
moved. The timber on about one-third of the area has
been cut only in part, that is to say only the more valu-
able species have been logged, and on a large part of the
rest of the area that has been cut-over are stands too small
to cut at time of logging. These so-called residual stands,
together with the remaining virgin timber, make up the
timber resources of the Northport area at the present time.
Heavy toll of these has been taken this season by two
large forest fires still smouldering as this report is being
written ... Government forest pathologists are working
to determine the zone of economic injury to timber, but
their task, a difficult one at best, is incomplete. Much
additional data must be collected and after that all must
be compiled and analyzed, hence no attempt is made to
submit a map with this report delimiting the zone of in-
jury to forest trees. Admittedly, however, serious dam-
age to timber has already taken place and reproduction
is impaired.

“The Deans’ Report”, further mentioned a cruise of
timber made by the Consolidated Mining and Smelt-
ing Co., in 1927 and 1928, “by a forest engineer from
British Columbia”, and that “it is our opinion that
the timber estimate and evaluation are quite satisfac-
tory. However, before settlements are made for such
smoke damage, the work should be checked by a for-
est engineer, preferably of the American Government
since it was first done by a Canadian .... It is believed,
however, that a satisfactory check can be made by
one man and an assistant in about three months... The

check cruise should be made not later than the sum-
mer of 1930.”

It is to be further noted that in the official document of
the State of Washington entitled Forest Statistics, Stevens
County, Washington, Forest Survey Release No. 5. A June,
1937. Progress Release, there appears a map entitled
Forest Survey, Stevens County, Washington, 1935, on
which four types of forest lands are depicted by varied
colorings and linings, and most of the lands in the area
now in question are described as - “Principally Non-Re-
stocked Old Burns and Cut-Overs: rocky and Subalpine
Areas” and “Principally Immature Forest - Recent Burns
and Cut-Overs”. And these terms are defined as
follows(page 23): “Woodland - that portion of the forest
land neither immediately or potentially productive of
commercial timber. Included int his classification are:
subalpine - stands above the altitude range of
merchantability; rocky, non-commercial - area too steep,
sterile, or rocky to produce merchantable timber.” This
description of timber as inaccessible, from the standpoint
of logging, is further confirmed by the report made by
G.J. Bayle (the forest engineer referred to in “The Deans’
Report”) of cruises made by him prior to 1932 (Cana-
dian Document C 4. pp.5.6) to the effect that much of
the timber is “far away from transportation”, “of very

LY

little, if any, commercial value”, “sale price would not
bring the cost of operating”, “scattered”, “located on steep
slopes”. On page 9 of the Forest Survey Release No. 5,

above referred to, it is further stated:

As a consequence of the recent serious fires princi-
pally in the north portion of the county, 52,402 acres
of timberland have recently been deforested, many
of which are restocking. Also concentrated in the
north end of the county are 77,650 deforested acres
representing approximately 6 per cent of the
timberland area on which the possibilities of natural
regeneration are slight. Much of this latter deforesta-
tion is thought to be the effect of alleged smelter fume
damage.

(a) The Tribunal has adopted as the measure of indem-
nity, to be applied on account of damage in respect
of uncleared land used for merchantable timber, the
measure of damages applied by American courts,
viz., that since the destruction of merchantable tim-
ber will generally impair the value of the land itself,
the measure of damage should be the reduction in
the value of the land itself due to such destruction of
timber; but under the leading American decisions,
however, the value of the merchantable timber de-
stroyed is, in general, deemed to be substantially the
equivalent of the reduction in the value of the land

2 See Henry W. Sterrett v. Northport Smelting and Refining Co. (1902), 30 Washington Reports 164; Edwin J. Rowe v. Northport Smelting and
Refining Co. (1904), 35 Washington reports 101; Charles N. Part v. Northport Smelting and Refining Co. (1907), 47 Washington Reports 597;
John O. Johnson v. Northport Smelting and Refining Co. (1908), 50 Washington reports 507. These cases were not cited by counsel for either

side.
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(see Sedgwick on Damages, 9th Ed. 1920, Section
937a). The Tribunal is unable to accept the method
contended for by the United States of estimating
damage to uncleared timberland by applying to the
value of such land as stated by the farmers (after
deducting value of the timber) a ratio of loss meas-
ured by the reduced crop yield on cleared land. The
Tribunal is of opinion, here as elsewhere in this de-
cision, that, in accordance with American law,it is
not restricted to the method proposed by the United
States in the determination of amount of damages,
so long as its findings remain within the amount of
the claim presented to it.

As in estimating damage to timberland which oc-
curred since January 1, 1932, it was essential to es-
tablish the amount of timber in existence on January
1, 1932, an unnecessarily difficult task has been
placed upon the Tribunal, owing to the fact that the
United States did not make a timber cruise in 1930
(as recommended by “The Deans’ Report™); and
neither the United States nor the Dominion of Canada
caused any timber cruise to be made as of January 1,
1932. The cruises by witnesses supporting the claim
of the United States in respect of lands owned by
the state of Washington were made in 1927-1928 and
in 1937. The cruises by Bayle (a witness for the
Dominion of Canada, were made, partially in 1927-
1928 and partially in 1936 and 1937. The affidavits
of landowners filed by United States claimants i 1929
contain only figures for a date prior to such filing.
Since the Bayle cruise of 1927-1928 appears to be
the most detailed and comprehensive evidence of
timber in the area of probable damage, the Tribunal
has send it as a basis for estimate of the amount and
value of timber existing January 1, 1932, after mak-
ing due allowance for the heavy destruction of tim-
ber by fire, fumigation, insects, and otherwise, which
occurred between the making of such cruise of 1927-
1928 and January 1, 1932, and after making allow-
ance for trees which became of merchantable size
between said dates. The Tribunal has also used the
Bayle cruises of 1936 and 1937 as a basis for esti-
mates of the amount and value of timber existing on
January 1, 1932.

(b) With regard to damage due to destruction and im-
pairment of growing timber (not of merchantable
size), the Tribunal has adopted the measure of dam-
ages applied by American courts, viz., the reduction
in value of the land itself due to such destruction
and impairment. Growing timberland has a value for

firewood, fences, etc., as well as a value as a source
of future merchantable timber. No evidence has been
presented by the United States as to the locations or
as to the total amounts of such growing timber ex-
isting on January 1, 1932, or as to its distribution
into tyres of conifers - yellow pine, Douglas fir, larch
or other trees. While some destruction or impairment,
deterioration, and retardation of such growing tim-
ber has undoubtedly occurred since such date, it is
impossible to estimate with any degree of accuracy
the amount of damage. The Tribunal has, however,
taken such damage into consideration in awarding
indemnity for damage to land containing growing
timber.

(c) With respect to damage due to the alleged lack of
reproduction, the Tribunal has carefully considered
the contentions presented. The contention made by
the United States that fumigation prevents germina-
tion of seed is, in the opinion of the Tribunal, as sus-
tained by the evidence. Although the experiments
were far from conclusive, Hedgcock’s studies tend
to show, on the contrary, that, while seedlings were
injured after germination owing to drought or to
fumes, the actual germination did not take place.

With regard to the contention made by the United States
of damage due to failure of trees to produce seed as a
result of fumigation, the Tribunal is of opinion that it is
not proved that fumigation prevents trees from produc-
ing sufficient seeds, except in so far as the parent-trees
may be destroyed or deteriorated themselves. This view
is confirmed by the Hedgcock studies on cone produc-
tion of yellow pine. There is a rather striking correlation
between the percentage of good, fair, and poor trees found
in the Hedgcock Census studies and the percentages of
trees bearing a normal amount of cones, trees bearing
few cones, and trees bearing no cones in the Hedgcock
cone production studies. In so far, however, as lack of
cone production since January 1, 1932, is due to death
or impairment of the parent-trees occurring before that
date, the Tribunal is of opinion that such failure of re-
production both was caused and occurred prior to Janu-
ary 1, 1932, with one possible exception as follows: From
standard American writings on forestry, it appears that
seeds of Duglas fir and yellow pine rarely germinate more
than one year after they are shed?, but if a tree was killed
by fumigation in 1931, germination from its seeds might
occur in 1932. It appears, however, that Douglas fir and
yellow pine only produce a good crop of seeds once in a
number of years. Hence, the Tribunal concludes that the
loss of possible reproduction from seeds which might

*  See “Life of Douglas Fir Seed in the Forest Floor”, by Leo A. Isaac, Journal of Forestry, Vol. 23(1935), pp.61-66; “The Pine Trees in the
Rocky Mountain Region”, by G.B. Sudworth, United States Department of Agriculture Bulletin (1917); “Timber Growing and Logging Practice
in the Douglas Fir Region”, by T.T. Munger and W.B. Greely, United States Department of Agriculture Technical Bulletin (1927). As to yellow
pine and rainfall, see “Western Yellow Pine in Oregon”, by T.T. Munger, United States Department of Agriculture Technical Bulletin (1917).
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have been produced by trees destroyed by fumigation in
1931 is too speculative a matter to justify any award of
indemnity.

It is fairly obvious from the evidence produced by both
sides that there is a general lack of reproduction of both
yellow pine and Douglas fir over a fairly large area, and
this is certainly due to some extent to fumigations. But,
with the data at hand, it is impossible to ascertain to what
extent this lack of reproduction is due to fumigations or
to other causes such as fires occurring repeatedly in the
same area or destruction by logging of the cone-bearing
trees. It is further impossible to ascertain to what extent
lack of reproduction due to fumigations can be traced to
mortality or deterioration of the parent-trees which oc-
curred since the first of January, 1932. It may be stated,
in general terms, that the loss of reproduction due to the
forest being depleted will only become effective when
the amount of these trees per acre falls below a certain
minimum®. But the data at hand do not enable the Tribu-
nal to say where and to what extent a depletion below this
minimum occurred through fumigations in the years un-
der consideration. An even approximate appraisal of the
damage is further complicated by the fact that there is
evidence of reproduction of lodgepole pine, cedar, and
larch, even close to the boundary and in the Columbia
River Valley, at least in some locations. This substitution
may not be due entirely to fumigations, as it appears from
standard American works on conifers that reproduction
of yellow pine is often patchy; that when yellow pine is
substantially destroyed in a given area, it is generally
supplanted by another species of trees; and that lodgepole
pine in particular has a tendency to invade and take full
possession of yellow pine territory when a fire has oc-
curred. While the other species are inferior, their repro-
duction is, nevertheless, a factor which has to be taken
into account; but here again quantitative data are entirely
lacking. It is further to be noted that the amount of rain-
fall is an important factor in the reproduction of yellow
pine, and that where the normal annual rainfall is but
little more than eighteen inches, yellow pine does not
appear to thrive. It appears in evidence that the annual
precipitation at Northport, in a period of fourteen years
form 1923 to 1936, averaged slightly below seventeen
inches. With all these considerations in mind, the Tribu-
nal has, however, taken lack of reproduction into account
to some extent in awarding indemnity for damage to
uncleared land in use for timber.

On the basis of the foregoing statements as to damage
and as to indemnity for damage with respect to cleared
land and uncleared land, the Tribunal has awarded with
respect to damage to cleared land and to uncleared land
(other than uncleared land used for timber), an indem-
nity of sixty-two thousand dollars ($62,000); and with

respect to damage to uncleared land used for timber an
indemnity of sixteen thousand dollars $16,000) - being
a total indemnity of seventy-eight thousand dollars
($78,000). Such indemnity is for the period from Janu-
ary 1, 1932, to October 1, 1937.

There remain for consideration three others items of dam-
age claimed in the United States Statement: (Item c)
“Damages in respect of livestock”; (Item d) “Damages
in respect of property in the town of Northport”; (Item
g) “Damages in respect of business enterprises”.

(3) With regard to “damages in respect of livestock”,
claimed by the United States, the Tribunal is of opinion
that the United States has failed to prove that the pres-
ence of fumes from the Trail Smelter has injured either
the livestock or the milk or wool productivity of live-
stock since January 1, 1932, through impaired quality of
crop or grazing. So far as the injury to livestock is due to
reduced yield of crop or grazing, the injury is compen-
sated for in the indemnity which is awarded herein for
such reduction of yield.

(4) With regard to “damages in respect of property in
the town of Northport”, the same principles of law apply
to assessment of indemnity to owners of urban land as
apply to owners of farm and other cleared land, namely,
that the measure of damage is the reduction in the value
of the use or rental value of the property, due to
fumigations. The Tribunal is of opinion that there is no
proof of damage to such urban property; that even if there
were such damage, there is no proof of facts sufficient to
enable the Tribunal to estimate the reduction in the value
of the use or rental value of such property; and that it
cannot adopt the method contended for by the United
States of calculating damages to urban property.

(5) With regard to “damages in respect of business en-
terprises”, the counsel for the United States in his An-
swer and Argument (p. 412) stated: “The business men
unquestionably have suffered loss of business and im-
pairment of the value of good will because of the re-
duced economic status of the residents of the damaged
area”. The Tribunal is of opinion that damage of this
nature “due to reduced economic status” of residents in
the area is too indirect, remote, and uncertain 1o be ap-
praised and not such for which an indemnity can be
awarded. None of the cases cited by counsel (pp.412-
423) sustain the proposition that indemnity can be ob-
tained for an injury to or reduction in a man'’s business
due to inability of his customers or clients to buy, which
inability or impoverishment is caused by a nuisance: Such
damage, even if proved, is too indirect and remote to
become the basis in law, for an award of indemnity. The
Tribunal is also of opinion that damage of this nature

¢ Applied Silviculture in the United States, by R.H. Westveld (1935).
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“due to reduced economic status” of residents in the area
is too indirect, remote, and uncertain to be appraised and
not such for which an indemnity can be awarded. None
of the cases cited by counsel (pp.412-423) sustain the
proposition that indemnity can be obtained for an injury
to or reduction in a man’s business due to inability of his
customers or clients to buy, which inability or impover-
ishment is caused by a nuisance. Such damage, even if
proved, is too indirect and remote to become the basis,
in law, for an award of indemnity. The Tribunal is also of
opinion that if damage to business enterprises has oc-
curred since January 1, 1932, the burden of proof that
such damages was due to fumes from the Trail Smelter
has not been sustained and that an award of indemnity
would be purely speculative.

(6) The United States in its Statement (pp.49-50) al-
leges the discharge by the Trail Smelter, not only of
“smoke, sulphurous fumes, gases”, but also of “waste
materials”, and says that “the Trail smelter disposes of
slag in such a manner that it reaches the Columbia River
and enters the United States in that stream”, with the
result that the “waters of the Columbia River in Stevens
County are injuriously affected” thereby. No evidence
was produced on which the Tribunal could base any find-
ings as regards damage, if any, of this nature. The Do-
minion of Canada has contended that this item of dam-
age was not within the meaning of the words “damage
caused by the Trail Smelter”, as used in Article III of the
Convention. It would seem that this contention is based
on the fact that the preamble of the Convention refers
exclusively to a complaint of the Government of the
United States to the Government of Canada “that fumes
discharged from the Smelter ... have been causing dam-
age in the State of Washington™ (see Answer of Canada,
p-8). Upon this contention and its legal validity, the Tri-
bunal does not feel that it is incumbent upon it to pass at
the present time.

(7) The United States in its Statement (p.52) presents
two further items of damages claimed by it, as follows:
(Item e) which the United States terms “damages in re-
spect of the wrong done the United States in violation of
sovereignty”’; and (Item f) which the United States terms
“damages in respect of interest on $350,000 eventually
accepted in satisfaction of damage to January 1, 1932,
but not paid until November 1, 1935".

With respect to (Item e), the Tribunal finds it unneces-
sary to decide whether the facts proven did or did not
constitute an infringement or violation of sovereignty of
the United States under international law independently
of the Convention, for the following reason: By the Con-
vention, the high contracting parties have submitted to
this Tribunal the questions of the existence of damage
caused by the Trail Smelter in the State of Washington,
and of the indemnity to be paid therefor, and the Domin-

ion of Canada has assumed under Article XII, such un-
dertakings as will ensure due compliance with the deci-
sion of this Tribunal. The Tribunal finds that the only
question to be decided on this point is the interpretation
of the Convention itself. The United States in its State-
ment (p.59) itemizes under the claim of damage for “vio-
lation of sovereignty” only money expended “for the in-
vestigation undertaken by the United States Government
of the problems created in the United States by the op-
eration of the Smelter at Trail”. The Tribunal is of opin-
ion that it was not within the intention of the parties, as
expressed in the words ““damage caused by the Trail
Smelter” in Article III of the Convention to include such
moneys expended. This interpretation is confirmed by a
consideration of the proceedings and of the diplomatic
correspondence leading up to the making of the Con-
vention. Since the United States has not specified any
other damage based on an alleged violation of its sover-
eignty, the Tribunal does not feel that it is incumbent
upon it to decide whether, in law and in fact, indemnity
for such damage could have been awarded if specifically
alleged. Certainly, the present controversy does not in-
volve any such type of facts as the persons appointed
under the Convention of January 23, 1934, between the
United States of America and the Dominion of Canada
felt to justify them in awarding to Canada damages for
violation of sovereignty in the I'm Alone award of Janu-
ary 5, 1935. And in other cases of international arbitra-
tion cited by the United States, damages awarded for ex-
penses were awarded, not as compensation for violation
of national sovereignty, but as compensation for expenses
incurred by individual claimants in prosecuting their
claims for wrongful acts by the offending Government.

In his oral argument, the Agent for the United States,
Mr. Sherley, claimed repayment of the aforesaid expenses
of investigations on a further and separate ground, viz.,
as an incident to damages, saying Transcript, p.5157):
“Costs and interest are incident to the damage, the proof
of the damage which occurs through a given act com-
plained of”, and again (Transcript, p.5158): “The point
is this, that it goes as an incident to the award of dam-
age.” The Tribunal is unable to accept this view. While
in cases involving merely the question of damage to in-
dividual claimants, it may be appropriate for an interna-
tional tribunal to award costs and expenses as an inci-
dent to other damages proven see cases cited by the Agent
for the United States in the Answer and Argument,
pp.431, 437,453-465, and at the oral argument in Tran-
script. p. 5153), the Tribunal is of opinion that such costs
and expenses should not be allowed in a case of arbitra-
tion and final settlement of a long pending controversy
between twoindependent Governments, such as this case,
where each Government has incurred expenses and where
it is to the mutual advantage of the two Governments
that a just conclusion and permanent disposition of an
international controversy should be reached.
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The Agent for the United States also cited cases of liti-
gation in courts of the United States (Answer and Argu-
ment, p.439, and Transcript, p.5152), in which expenses
incurred were ordered by the court to be paid. Such cases,
the Tribunal is of opinion, are inapplicable here.

The Tribunal is, therefore, of opinion that neither as a
separable item of damage nor as an incident to other dam-
ages should any award be made for that which the United
States terms “violation of sovereignty”.

(8) With respect to (Item f), “damages in respect of in-
terest on $350,000 eventually accepted in satisfaction of
damage to January 1, 1932, but not paid until November
2, 1935”, the Tribunal is of opinion that no payment of
such interest was contemplated by the Convention and
that by payment within the term provided by Article I
thereof, the Dominion of Canada has completely fulfilled
all obligations with respect to the payment of the sum of
$350,000. Hence, such interest cannot be allowed.

In conclusion, the Tribunal answers Question 1 in Arti-
cle III, as follows: Damage caused by the Trail Smelter
in the State of Washington has occurred since the first
day of January, 1932, and up to October 1, 1937, and the
indemnity to be paid therefor is seventy-eight thousand
dollars ($78,000), and is to be complete and final indem-
nity and compensation for all damage which occurred
between such dates. Interest at the rate of six per centum
per year will be allowed on the above sum of seventy-
cight thousand dollars ($78,000) from the date of the fil-
ing of this report and decision until date of payment. This
decision is not subject to alteration or modification by
the Tribunal hereafter.

The fact of existence of damage, if any, occurring after

October 1, 1937, and the indemnity to be paid therefor,
if any, the Tribunal will determine in its final decision.

PART THREE

As to Question No. 2 in Article III of the Convention,
which is as follows:

(2) In the event of the answer to the first part of the
preceding question being in the affirmative, whether the
Trail Smelter should be required to refrain from causing
damage in the State of Washington in the future and, if
s0, to what extent?

the Tribunal decides that until the date of the final deci-
sion provided for in Part Four of this present decision,
the Trail Smelter shall refrain from causing damage in
the State of Washington in the future to the extent set
forth in such Part Four until October 1,1940, and there-

after to such extent as the Tribunal shall require in the
final decision provided for in Part Four.

PART FOUR

As to Question No. 3, in Article ITI of the Convention,
which is as follows:

(3) Inthe light of the answer to the preceding question,
what measures or regime, if any, should be adopted or
maintained by the Trail Smelter?

The Tribunal is unable at the present time, with the in-
formation that has been placed before it, to determine
upon a permanent regime, for the operation of the Trail
Smelter. On the other hand, in view of the conclusions at
which the Tribunal has arrived (as stated in an earlier
part of this decision) with respect to the nature, the cause,
and the course of the fumigations, and in view of the
mass of data relative to sulphur emissions at the Trail
Smelter, and relative to meteorological conditions and
fumigations at various points down the Columbia River
Valley, the Tribunal feels that the information now avail-
able does enable it to predict, with some degree of assur-
ance, that a permanent regime based on a more adequate
and intensive study and knowledge of meteorological
conditions in the valley, and an extension and improve-
ment of the methods of operation of the plant and its
control in closer relation to such meteorological condi-
tions, will effectively prevent future significant
fumigations in the United States, without unreasonably
restricting the output of the plant.

To enable it to establish a permanent regime based on
the more adequate and intensive study and knowledge
above referred to, the Tribunal establishes the following
temporary regime.

(1) For the purpose of administering an experimental
period, to continue to a date not later than October 1,
1940, the Tribunal will appoint two Technical Consult-
ants, and in case of vacancy will appoint the successor.
Such Technical Consultants to be appointed in the first
place shall be Reginald S. Dean and Robert E. Swain,
and they shall cease to act as Advisers to the Tribunal
under the Convention during such trial period.

(2) The Tribunal directs that, before May 1, 1938, a
consulting meteorologist, adequately trained in the in-
stallation and operation of the necessary type of equip-
ment, be employed by the Trail Smelter, the appointment
to be subject to the approval of the Technical consult-
ants. The Tribunal directs that, beginning May 1, 1938,
such meteorological observations as may be deemed nec-
essary by the Technical Consultants shall be made, un-
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der their direction, by the meteorologist, the scientific
staff of the Trail Smelter, or otherwise. The purpose of
such observations shall be to determine, by means of
captive balloons and otherwise, the weather conditions
and the height, velocity, temperature, and other charac-
teristics of the gas-carrying and other air currents and of
the gas emissions from the stacks.

(3) The Tribunal further directs that beginning May 1,
1938, there shall be installed and put in operation and
maintained by the Trail Smelter, for the purpose of pro-
viding information which can be used in determining
present and prospective wind and other atmospheric con-
ditions, and in making a prompt application of those
observations to the control of the Trail Smelter plant
operation:

(a) Such observation stations as the Technical Consult-
ants deem necessary.

(b) Such equipment at the stacks as the Technical Con-
sultants may find necessary to give adequate infor-
mation of gas conditions and in connection with the
stacks and stack effluents.

(c) Sulphur dioxide recorders, stationary and portable
(the stationary recorders not to exceed three in
number).

The Technical Consultants shall have the direction
of and authority over the location in both the United
States and Dominion of Canada, and over the instal-
lation, maintenance and operation of all apparatus
provided for in Paragraph 2 and Paragraph 3. They
may require from the meteorologist and from the
Trail Smelter regular reports as to the operation of
all such apparatus.

(d)

(e) The Technical Consultants may require regular re-
ports from the Trail Smelter as to the methods of
operation of its plant in such form and at such times
as they shall direct; and the Trail Smelter shall con-
duct its smelting operations in conformity with the
directions of the Technical Consultants and of the
Tribunal, based on the result of the data obtained
during the period hereinafter named; and the Tech-
nical Consultants and the Tribunal may change or
modify at any time its or their instructions as to such
operations.

(f) It is the intent and purpose of the Tribunal that the
administration of the observations, experiments, and
operations above provided for shall be as flexible as
possible, and subject to change or modification by
the Technical Consultants and by the Tribunal, to
the end that conditions as they at any time may ex-
ist, may be changed as circumstances require.

(4) The Technical Consultants shall make report to the
Tribunal at such dates and in such manner as it shall pre-
scribe as to the results obtained and conclusions formed
from the observations, experiments, and operations above
provided for.

(5) The observations, experiments, and operations
above provided for shall continue on a trial basis through
the remainder of the crop-growing season of 1938, the
crop-growing seasons of 1939 and 1940, and the winter
seasons of 1938-1939 and 1939-1940 and until October
1, 1940, unless the Tribunal shall find it practicable or
necessary to terminate such trial period at an earlier date.

(6) Attheend of the trial period above provided for, or
at the end of such shorter trial period as the Tribunal
may find to be practicable or necessary, the Tribunal in a
final decision will determine upon a permanent regime
and upon the indemnity and compensation, if any, to be
paid under the Convention. Such final decision, under
the agreements for extension, heretofore entered into by
the two Governments under Article XI of the Conven-
tion, shall be reported to the Governments within three
months after the date of the end of the trial period.

(7) The tribunal shall meet at east once in the year 1939,
to consider reports and to take such action as it may deem
necessary.

(8) In case of disagreement between the Technical Con-
sultants, they shall refer the matter to the Tribunal for its
decision, and all persons and the Trail Smelter affected
hereunder shall act in conformity with such decision.

(9) Inorderto lessen, as far as possible, the fumigations
during the interval of time extending from May 1, 1938,
to October 1, 1938 (during which time or during part of
which time, it is possible that the observations and ex-
periments above provided for may not be in full opera-
tion), the Tribunal directs that the Trail Smelter shall be
operated with the following limitations on the sulphur
emissions - it being understood that the Tribunal is not
at present ready to make such limitations permanent, but
feels that they will for the present probably reduce the
chance or possibility of injury in the area of probable
damage.

(a) For the periods April 25 to May 10 and June 22 to
July 6, which are periods of greater sensitivity to
sulphur dioxide for certain crops and trees in that
area, not more than 100 tons per day of sulphur shall
be emiited from the stacks of the Trail Smelter.

(b) As a further precaution, and for the entire period un-

til October 1, 1938, the sulphur dioxide recorder at

Columbia Gardens and the sulphur dioxide recorder

at the Stroh farm (or any other point approved by
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the Technical Consultants) shall be continuously
operated, and observations of relative humidity shall
also be taken at both recorder stations. When, be-
tween the hours of sunrise and sunset, the sulphur
dioxide concentration at Columbia Gardens exceeds
one part per million for three consecutive 20-minute
periods, and the relative humidity is 60 per cent or
higher, the Trail Smelter shall be notified immedi-
ately; and the sulphur emission form the stacks of
the plant maintained at 5 tons of sulphur per hour or
less until the sulphur dioxide concentration at the
Columbia Gardens recorder station falls to 0.5 part
per million.
(c) This regulation may be suspended temporarily at any
time by order of the Technical Consultants or of the
Tribunal, if in its operation it shall interfere with any
particular program of investigation which is in
progress.

(10) For the carrying out of the temporary regime herein
prescribed by the Tribunal, the Dominion of Canada shall
undertake to provide for the payment of the following
expenses thereof: (a) the Tribunal will fix the compensa-
tion of the Technical Consultants and of such clerical or
other assistants as it may find necessary to employ; (b)
statements of account shall be rendered by the Technical
Consultants to the Tribunal and approved by the Chair-
man in writing; (c¢) the Dominion of Canada shall de-
posit to the credit of the Tribunal from time to time in a
financial institution to be designated by the Chairman of
the Tribunal, such sums as the Tribunal may find to be
necessary for the payment of the compensation, travel,
and other expenses of the Technical Consultants and of
the clerical or other assistants; (d) written report will be
made by the Tribunal to the Dominion of Canada of all
the sums received and expended by it, and any sum not
expended shall be refunded by the Tribunal to the Do-
minion of Canada at the conclusion of the trial period.

(11) The terms “Tribunal”, and “Chairman”, as used
herein, shall be deemed to mean the Tribunal and the
Chairman, as it or they respectively may be constituted
at any future time under the Convention.

The term “Trail Smelter”, as used herein, shall be deemed
to mean the Consolidated Mining and Smelting Com-
pany of Canada, Limited, or its successors and assigns.

Nothing in the above paragraph of Part Four of this deci-
sion shall relieve the Dominion of Canada from any ob-
ligation now existing under the Convention with refer-
ence to indemnity or compensation, if any, which the
Tribunal may find to be due for damage, if any, occur-
ring during the period from October 1, 1937 (the date to
which indemnity for damage is now awarded) to Octo-
ber 1, 1940, or to such earlier date at which the Tribunal
may render its final decision.

(Signed)

JAN HOSTIE.
(Signed)

CHARLES WARREN.
(Signed)

R.A.E. GREENSHIELDS.

DECISION

REPORTED ON MARCH 11, 1941, TOTHE GOV-
ERNMENT OFTHE UNITED STATES OF
AMERICA ANDTOTHE GOVERNMENT OF THE
DOMINION OF CANADA, UNDERTHE CON-
VENTION SIGNED APRIL 15, 1935.

This Tribunal is constituted under, and its powers are
derived from and limited by, the Convention between
the United States of America and the Dominion of Canada
signed at Ottawa, April 15, 1935, duly ratified by the
two parties, and ratifications exchanged at Ottawa, Au-
gust 3, 1935 (hereinafter termed “the Convention™).

By Article II of the Convention, each Government was
to choose one member of the Tribunal and the two Gov-
ernments were to choose jointly a chairman who should
be neither a British subject nor a citizen of the United
States. The members of the Tribunal were chosen as fol-
lows: by the United States of America, Charles Warren
of Massachusetts; by the Dominion of Canada, robert
A E. Greenshields of the Province of Quebec; by the two

Governments jointly, Jan Frans Hostie of Belgium.

Article II, paragraph 4, of the Convention provided that
“the Governments may each designate a scientist to as-
sist the Tribunal”; and scientists were designated as fol-
lows: by the United States of America, Reginald S. Dean
of Missouri; and by the Dominion of Canada, Robert E.
Swain of California. In November, 1940, Victor H.
Gottschalk of Washington, D.C., was designated by the
United States as alternate to Reginald S. Dean. The Tri-
bunal desires to record its appreciation of the valuable
assistance received by it from these scientists.

The Tribunal herewith reports its final decisions.

The controversy is between two Governments involving
damage occurring, or having occurred, in the territory of
one of them (the United States of America) and alleged
to be due to an agency situated in the territory of the
other (the Dominion of Canada). In this controversy, the
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Tribunal did not sit and is not sitting to pass upon claims
presented by individuals or on behalf of one or more in-
dividuals by their Government, although individuals may
come within the meaning of “parties concerned”, in Ar-
ticle IV and of “interested parties”, in Article VIII of the
Convention and although the damage suffered by indi-
viduals did, in part, “afford a convenient scale for the
calculation of the reparation due to the State” (see Judge-
ment No. 13, Permanent Court of International Justice,
series A. No. 17, pp.27, 28), (Cf. what was said by the
Tribunal in the decision reported on April 16, 1938, as
regards the problems arising out of abandonment of prop-
erties, Part Two, Clause (1).)

As between the two countries involved, each has an equal
interest that if a nuisance is proved, the indemnity to
damaged parties for proven damage shall be just and ad-
equate and each has also an equal interest that unproven
or unwarranted claims shall not be allowed. For, while
the United States’ interests may now be claimed to be
injured by the operations of a Canadian corporation, it is
equally possible that at some time in the future Cana-
dian interests might be claimed to be injured by an Ameri-
can corporation. As has well been said: “It would not be
to the advantage of the two countries concerned that in-
dustrial effort should be prevented by exaggerating the
interests of the agricultural community. Equally, it would
not be to the advantage of the two countries that the ag-
ricultural community should be oppressed to advance the
interest of industry.”

Considerations like the above are reflected in the provi-
sions of the Convention in Article IV, that “the desire of
the high contracting parties” is “to reach a solution just
to all parties concerned”. And the phraseology of the
questions submitted to the Tribunal clearly evinces a de-
sire and an intention that, to some extent, in making its
answers to the questions, the Tribunal should endeavor
to adjust the conflicting interests by some “just solution”
which would allow the continuance of the operation of
the Trail Smelter but under such restrictions and limita-
tions as would, as far as foreseeable, prevent damage in
the United States, and as would enable indemnity to be
obtained, if in spite of such restrictions and limitations,
damage should occur in the future in the United States.

In arriving at its decision, the Tribunal has had always to
bear in mind the further fact that in the preamble to the
Convention, it is stated that it is concluded with the rec-
ognition of “the desirability and necessity of effecting a
permanent settlement”.

The duty imposed upon the Tribunal by the Convention
was to “finally decide” the following questions:

(1) Whether damage caused by the Trail Smelter in the
State of Washington has occurred since the first day of
January, 1932, and, if so, what indemnity should be paid

therefor?

(2) In the event of the answer to the first part of the
preceding question being in the affirmative, whether the
Trail Smelter should be required to refrain from causing
damage in the State of Washington in the future and, if
so, to what extent?

(3) Inthe light of the answer to the preceding question,
what measures or regime, if any, should be adopted or
maintained by the Trail Smelter?

(4) What indemnity or compensation, if any, should be
paid on account of any decision or decisions rendered
by the Tribunal pursuant to the next two preceding ques-
tions?

The Tribunal met in Washington, in the District of Co-
lumbia, on June 21, 22, 1937, for organization, adoption
of rules of procedure and hearing of preliminary state-
ments. From July 1 to July 6, it travelled over and in-
spected the area involved in the controversy in the northen
part of Stevens Country in the State of Washington and
it also inspected the smelter plant of the Consolidated
Mining and Smelting Company of Canada, Limited, at
Trail in British Columbia. It held sessions for the recep-
tion and consideration of such evidence, oral and docu-
mentary, as was presented by the Governments or by in-
terested parties, as provided in Article VIII, in Spokane
in the State of Washington, from July 7 to July 29, 1937,
in Washington, in the district of Columbia, on August
16, 17, 18, 19, 1937; and it heard arguments of counsel
in Ottawa from October 12 to October 19, 1937.

On January 2, 1938, the Agents of the two Governments
jointly informed the Tribunal that they had nothing ad-
ditional to present. Under the provisions of Article XI of
the Convention, it then became the duty of the Tribunal
“to report to the Governments its final decisions .... within
a period of three months after the conclusion of the pro-
ceedings”, i.e. on April 2, 1938.

After long consideration of the voluminous typewritten
and printed record and of the transcript of evidence pre-
sented at the hearings, the Tribunal formally notified the
Agents of two the Governments that, in its opinion, un-
less the time limit should be extended, the Tribunal would
be forced to give a permanent decision on April 2, 1938,
on the basis of data which it considered inadequate and
unsatisfactory. Acting on the reccommendation of the Tri-
bunal and under the provisions of Article X1 authorizing
such extension, the two Governments by agreement ex-
tended the time for the report of final decision of the
Tribunal to three months from October 1, 1940.

On April 16, 1938, the Tribunal reported its “final deci-
sion” on Question No. 1, as well as its temporary deci-
sions on Questions No. 2 and No. 3, and provided for a
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temporary regime thereunder. The decision reported on
April 16, 1938, will be referred to hereinafter as the “pre-
vious decision”.

Concerning Question No. 1, in the statement presented
by the Agent for the Government of the United States,
claims for damages of $1,849,156.16 with interest of
$250,855.01 - total $2,100,011.17 - were presented, di-
vided into seven categories in respect of (a) cleared land
and improvements; (b) of uncleared land and improve-
ments; (c) live stock; (d) property in the town of
Northport; (¢) wrong done the United States in violation
of sovereignty, measured by cost of investigation from
January 1, 1932, to June 30, 1936; (f) interest on $350,000
accepted in satisfaction of damage to January 1, 1932,
but not paid on that date; (g) business enterprises. The
area claimed to be damaged contained “more than
140,000 acres”, including the town of Northport.

The Tribunal disallowed the claims of the United states
with reference to items (c), (d), (e), (f) and (g) but al-
lowed them, in part, with respect to the remaining items
(a) and (b).

In conclusion (end of Part Two of the previous decision),
the Tribunal answered Question No. I as follows:

Damage caused by the Trail Smelter in the State of
Washington has occurred since the first day of Janu-
ary, 1932, and up to October 1, 1937, and the indem-
nity to be paid therefor is seventy-eight thousand dol-
lars ($78,000), and is to be complete and final in-
demnity and compensation for all damage which oc-
curred between such dates. Interest at the rate of six
per centum per year will be allowed on the above
sum of seventy-eight thousand dollars ($78,000) from
the date of the filing of this report and decision until
date of payment. This decision is not subject to al-
teration or modification by the Tribunal hereafter. The
fact of existence of damage, if any, occurring after
October 1, 1937, and the indemnity to be paid
therefor, if any, the Tribunal will determine in its fi-
nal decision.

Answering Questions No. 2 and No. 3, the Tribunal de-
cided that, until a final decision should be made, the Trail
Smelter should be subject to a temporary regime (de-
scribed more in detail in Part Four of the present deci-
sion) and a trial period was established to a date not later
than October 1, 1940, in order to enable the Tribunal to
establish a permanent regime based on a “more adequate
and intensive study”, since the Tribunal felt that the in-
formation that had been placed before it did not enable it
to determine at that time with sufficient certainty upon a
permanent regime. .

In order to supervise the conduct of the temporary re-
gime and in accordance with Part Four, Clause 1) of the
previous decision, the Tribunal appointed two Technical
Consultants, Dr. R.S. Dean and Professor R.E. Swain,

As further provided in said Part Four Clause 7), the Tri-
bunal met at Washington, D.C., with these Technical
Consultants from April 24, 1939, to May 1, 1939, to con-
sider reports of the latter and determine the further course
to be followed during the trial period (see Part Four of
the present decision).

It has been provided in the previous decision that a final
decision on the outstanding questions would be rendered
within three months from the termination of the trial
period therein prescribed, i.e. from October 1, 1940,
unless the trial period was ended sooner. The trial period
was not terminated before October 1, 1940. As the Tri-
bunal deemed it necessary after the intervening period
of two and a half years to receive supplementary state-
ments from the Governments and to hear counsel again
before determining upon a permanent regime, a hearing
was set for October 1, 1940. Owing, howeyver, to disrup-
tion of postal communications and other circumstances,
the supplementary statement of the United States was
not transmitted to the Dominion of Canada until Sep-
tember 25, 1940, and the public meeting was, in conse-
quence, postponed.

The Tribunal met at Boston, Massachusetts, on Septem-
ber 26 and 27, 1940, for adoption of additional rules of
procedure. It met at Montreal, P.Q., with its scientific
advisers, from December 5 to December 8, 1940, to con-
sider the Final Report they had rendered in their capac-
ity as Technical Consultants (see Part Four of this deci-
sion). It held its public meeting and heard arguments of
counsel in Montreal, from December 9 to December 12,
1940.

The period within which the Tribunal shall report its fi-
nal decisions was extended by agreement of the two
Governments until March 12, 1941.

By way of introduction to the Tribunal’s decision, a brief
statement, in general terms, of the topographic and cli-
matic conditions and economic history of the locality
involved in the controversy may be useful.

The Columbia River has its source in the Dominion of
Canada. At a place in British Columbia named Trail, it
flows past a smelter located in a gorge, where zinc and
lead are smelted in large quantities. From Trail, its course |
is easterly and then it swings in a long curve to the inter-
national boundary line, at which point it is running in a
southwesterly direction; and its course south of the
boundary continues in that general direction. The dis-
tance from Trail to the boundary line is about seven miles
as the crow flies or about eleven miles, following the
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course of the river (and possibly a slightly shorter dis-
tance by following the contour of the valley). At Trail
and continuing down to the boundary and for a consid-
erable distance below the boundary, mountains rise on
either side of the river in slopes of various angles to
heighis ranging from 3,000 to 4,500 feet above sea-level,
or between 1,500 to 3,000 feet above the river. The width
of the valley proper is between one and two miles. On
both sides of the river are a series of bench lands at vari-
ous heights.

More or less half way between Trail and the boundary is
a place on the east side of the river, known as Columbia
Gardens; at the boundary, on the east side of the river
and on the south side of its affluent, the Pend-d’ Oreille,
are two places respectively known as Waneta and Bound-
ary; the former is on the Canadian side of the boundary,
the latter on the American side; four or five miles south
of the boundary, and on the west side of the river, is a
farm, named after its owner, Fowler Farm (Section 22,
T.40 R.40), and on the east side of the river, another farm,
Stroh Farm, about five miles south of the boundary.

The town of Northport is located on the east bank of the
river, about nineteen miles from Trail by the river, and
about thirteen miles as the crow flies. It is to be noted
that mountains extending more or less in an easterly and
westerly direction rise to the south between Trail and
the boundary.

Various creeks are tributary to the river in the region of
Northport, as follows: Deep Creek flowing from south-
east to northwest and entering the river slightly north of
Northport; opposite Deep Creck and entering on the west
side of the river and flowing from the northwest, Sheep
Creek; north of Sheep Creek on the west side, Nigger
Creek; south of Sheep Creek on the west side, Squaw
Creek; south of Northport, to the east side, flowing from
the southeast, Onion Creek.

About eight miles south of Northport, following the river
is the town of Marble; and about seventeen miles, the
town of Bossburg. Three miles south of Bossburg is the
town of Evans; and about nine miles, the town of Marcus.
South of Marcus and about forty-one miles from the
boundary line is the town of Kettle Falls which, in gen-
eral, may be stated to be the southern limit of the area as
to which evidence was presented. All the above towns
are small in population and in area.

At Marble and to the south, various other creeks enter
the river from the west side - Rattlesnake Creek, Crown
Creek, Flat Creek, and Fifteen Mile Creek.

Up all the creeks above mentioned, there extend tribu-
tary valleys, differing in size.

While as stated above the width of the valley proper of

the river is from one to two miles, the width of the valley
measured at an altitude of 3,000 feet above sea-level, is
approximately three miles at Trail, two and one-half miles
at Boundary, four miles above Northport, three and one-
half miles at Marble. Near Bossburg and southward, the
valley at the same altitude broadens out considerably.

As to climatic conditions, it may be stated that the re-
gion is, in general, a dry one though not what is termed
“arid”. The average annual precipitation at Northport
from 1923 to 1940 inclusive averaged somewhat above
seventeen inches. It varied from a minimum of 9.60
inches in 1929 to a maximum of 26.04 inches in 1927,
The rainfall in the growing-season months of April, May
and June at Northport, has been in 1938, 2.30 inches; in
1939, 3.78 inches, and in 1940, 3.24 inches. The aver-
age humidity varies with some regularity from day to
day. In June, 1937, at Northport, it had an average maxi-
mum of 74% at 5 a.m. and an average minimum of 260
at 5 p.m.

The range of temperature in the different months as it
appears from the records of the years 1934 to 1940 in-
clusive, at Northport was as follows: in the months of
November, December, January and February, the lowest
temperature was 19° (in January, 1937), and the highest
was 60° (in November, 1934); in the growing-season
months of April, May, June and July, the lowest tem-
perature was 12° (in April, 1936), and the highest was
110° (in July, 1934); in the remaining months of August,
September, October and March the lowest temperature
was 8° (in October, 1935 and March, 1939), and the high-
est was 104° (in September, 1938).

The direction of the surface wind is, in general, from the
northeast down the river valley, but this varies at differ-
ent times of day and in different seasons. The subject of
winds is further treated in Part Four of this decision and,
in detail, in the Final Report of the Technical Consult-
ants.

The history of what may be termed the economic devel-
opment of the area may be briefly stated as follows: Pre-
vious to 1892, there were few settlers in this area, but
homesteading and location of farms received an impe-
tus, particularly on the east side of the river, at the time
when the construction of the Spokane and Northern Rail-
way was undertaken, which was completed between the
City of Spokane and Northport in 1892, and extended to
Nelson in British Columbia in 1893. In 1892, the town
of Northport was founded. In 1900, the population of
this town was 787. It fell in 1910 to 476 but rose again,
in 1920 to 906. In 1930, it had fallen to 391. The popula-
tion of the precincts nearest the boundary line, viz.,
Boundary and Northport (including Frontier and Nigger
Creek Precincts prior to 1931) was 919 in 1900; 913 in
1910; 1,304 in 1920; 648 in 1930 and 651 in 1940. In
these precincts, the area of all land in farms in 1925 was
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5,292 acres; in 1930, 8,040 acres; in 1935, 5,666 acres
and in 1940, 7,175 acres. The area in crop-land in 1925
was 798 acres; in 1930, 1,227 acres; in 1935, 963 acres
and in 1940, about 900 acres®. In two other precincts
east of the river and south of the boundary, Cummins
and Doyle, the population in 1940 was 293, the area in
farms was 6,884 acres and the area in crop-land was about
1,738 acres®.

About the year 1896, there was established in Northport
a business which has been termed the “Breen Copper
Smelter”, operated by the LeRoi Mining and Smelting
Company, and later carried on by the Northport Smelt-
ing and Refining Company which was chartered in 1901.
This business employed at times from five hundred to
seven hundred men, although as compared with a mod-
ern smelter like the Trail Smelter, the extent of its opera-
tions was small. The principal value of the ores smelted
by it was in copper, and the ores had a high sulphur con-
tent. For some years, the somewhat primitive method of
“heap roasting”™ was employed which consisted of roast-
ing the ore in open piles over woodfires, frequently called
in mining parlance, “stink piles”. Later, this process was
changed. About seventy tons of sulphur were released
per day. This Northport Smelting and Refining Company
intermittently continued operations until 1908. From
1908 until 19135, its smelter lay idle. In March, 1916,
operation was resumed for the purpose of smelting lead
ore, and continued until March 5, 1921, when it ceased
business and its plant was dismantled. About 30 tons of
sulphur per day were emitted during this time. There is
no doubt that damage was caused to some extent over a
more or less restricted area by the operation of this
smelter plant.

In addition to the smelting business, there have been in-
termittent mining operations of lead and zinc in this lo-
cality, but they have not been a large factor in adding to
the population.

The most important industry in the area formerly was
the lumber industry. It had its beginning with the build-
ing of the Spokane and Northern Railway. Several saw
mills were constructed and operated, largely for the pur-
pose of furnishing ties to the railway. In fact, the grow-
ing trees - yellow pine, Douglas fir, larch, and cedar -
were the most valuable asset to be transformed into ready
cash. In early days, the area was rather heavily wooded,
but the timber has largely disappeared and the lumber
business is now of small size. On about 57,000 acres on
which timber cruises were made in 1927-1928 and in
1936 in the general area, it may be doubtful whether there

is today more than 40,000 thousands of board feet of
merchantable timber.

As to agricultural conditions, it may be said that farming
is carried on in the valley and upon the benches and
mountain slopes and in the tributary valleys. The soils
are of a light, sandy nature, relatively low in organic mat-
ter, although in the tributary valleys the soil is more loamy
and fertile. In some localities, particularly on the slopes,
natural sub-irrigation affords sufficient moisture; but in
other regions irrigation is desirable in order to produce
favourable results. In a report made by Dr. F.C. Wyatt,
head of the Soils Department of the University of Al-
berta, in 1929, it is stated that “taken as a unit, the crop
range of these soils is wide and embraces the crops suited
to the climate conditions. Under good cultural operations,
yields are good.” At the same time, it must be noted that
a large portion of this area is not primarily suited to ag-
riculture. In a report of the United States Department of
Agriculture, in 1913, it is stated that “there is approxi-
mately one-third of the land in the Upper Columbia Ba-
sin unsuited for agricultural purposes, either because it
is too stony, too rough, too steep, or a combination of
these factors. To utilize this large proportion of land and
to meet the wood needs of an increasing population, the
Upper Columbia Basin is forced to consider seriously
the problem of reforestation and conservation.” Much of
the farming land, especially on the benches, is land
cleared from forest growth; most of the farms contain
from an eighth to a quarter of a section (80-160 acres);
and there are many smaller and some larger farms.

In general, the crops grown on the farms are alfalfa, timo-
thy, clover, grain cut green for hay, barley, oats, wheat,
and a small amount of potatoes. Wild hay is cut each
year to some extent. The crops, in general, are grown for
feed rather than for sale, though there is a certain amount
of wheat and oats sold. Much of the soil is apparently
well suited to the predominant crop of alfalfa, which is
usually cut at present twice a year (with a small third
crop on some farms). Much of the present alfalfa has
been rooted for a number of years.

Milch cattle are raised to a certain extent and they are
grazed on the wild grasses on the hills and mountains in
the summer months, but the dairying business depends
on existence of sufficient land under cultivation as an
adjunct to the dairy to provide adequate forage for the
winter months.

In early days, it was believed that, owing to soil and cli-
matic conditions, this locality was destined to become a

5 For the Precinct of Boundary, the acreage of crop-land, idle or fallow, was omitted from the reports received by the Tribunal of the 1940
Census figures, the statement being made that it was “omitted to avoid disclosure of individual operations™.

5 For the Precint of Cummins, the acreage of crop failure and of crop-land, idle or fallow, is only approximately correct, the census figures

making similar omissions and for the same reason.
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fruit-growing region, and a few orchards were planted.
For several reasons, of which it is claimed that fumiga-
tion is one, orchards have not thrived. In 1909-1910, the
Upper Columbia Company purchased two large tracts,
comprising about ten thousand acres, with the intention
of developing the land for orchard purposes and selling
of timber in the meantime, and it established a large or-
chard of about 900 acres in the town of Marble. The
project, as early as 1917, proved a failure.

In 1896, a smelter was started under American auspices
near the locality known as Trail, B.C. In 1906, the Con-
solidated Mining and Smelting Company of Canada,
Limited, obtained a charter of incorporation from the
Canadian authorities, and that company acquired the
smelter plant at Trail as it then existed. Since that time,
the Canadian company, without interruption, has oper-
ated the Smelter and from time to time has greatly added
to the plant until it has become one of the best and large
at equipped smelting plants on the American continent.
In 1925 and 1927, two stacks of the plant were erected
to 409 feet in height and the Smelter greatly increased
its daily smelting of zinc and lead ores. This increased
production resulted in more sulphur dioxide fumes and
higher concentrations being emitted into the air. In 1916,
about 5,000 tons of sulphur per month were emitted; in
1924, about 4,700 tons; in 1926, about 9,000 tons - an
amount which rose near to 10,000 tons per month in 1930.
In other words, about 300-350 tons of sulphur were be-
ing emitted daily in 1930. (It is to be noted that one ton
of sulphur is substantially the equivalent of two tons of
sulphur dioxide or SO,.)

From 1925, at least, to 1937, damage occurred in the
State of Washington, resulting from the sulphur dioxide
emitted from the Trail Smelter as stated in the previous
decision. ;

The subject of fumigations and damage claimed to re-
sult from them was referred by the two Governments on
August 7, 1928, to the International Joint Commission,
United States and Canada, under Article IX of the Con-
vention of January 11, 1909, between the United States
and Great Britain, providing that the high contracting
parties might agree that “any other question or matters
of difference arising between them involving the rights,
obligations or interests of either in relation to the other,
or to the inhabitants of the other, along the common fron-
tier between the United States and the Dominion of
Canada shall be referred from time to time to the Inter-
national Joint Commission for examination and report.
Such reports shall not be regarded as decisions of the
question or matters so submitted either on the facts or on
the law, and shall not, in any way, have the character of
an arbitral award.”

The questions referred to the International Joint Com-
mission were five in number, the first two of which may

be noted: first, the extent to which property in the State
of Washington has been damaged by fumes from the
Smelter at Trail B.C.; second, the amount of indemnity
which would compensate United States’ interests in the
State of Washington for past damages.

The International Joint Commission sat at Northport, at
Nelson, B.C., and in Washington, D.C., in 1928, 1929
and 1930, and on February 28, 1931, rendered a unani-
mous report which need not be considered in detail.

After outlining the plans of the Trail Smelter for extract-
ing sulphur from the fumes, the report recommended
(Part I, Paragraphs (a) and (c) that “the company be re-
quired to proceed as expeditiously as may be reasonably
possible with the works above referred to and also to
erect with due dispatch such further sulphuric acid units
and take such further or other action as may be neces-
sary, if any, to reduce the amount and concentration of
SO2 fumes drifting from its said plant into the United
States until it has reduced the amount by some means to
a point where it will do no damage in the United States”.

The same Part I, Paragraph (g) gave a definition of “dam-

age”:

The word “damage”, as used in this document shall mean
and include such damage as the Governments of the
United States and Canada may deem appreciable and for
the purposes of paragraphs (a) and (c) hereof, shall not
include occasional damage that may be caused by SO2
fumes being carried across the international boundary in
air pockets or by reason of unusual atmospheric condi-
tions. Provided, however, that any damage in the State
of Washington howsoever caused by said fumes on or
after January 1, 1932, shall be the subject of indemnity
by the company to any interests so damaged....

Paragraph 2 read, in part, as follows:

In view of the anticipated reduction in sulphur fumes
discharged from the smelter at Trail during the present
year, as hereinafter referred to, the Commission there-
fore has deemed it advisable to determine the amount of
indemnity that will compensate United States interests
in respect to such fumes, up to and including the first
day of January, 1932. The Commission finds and deter-
mine that all past damages and all damages up to and
including the first day of January next, is the sum of
$350,000. Said sum, however, shall not include any dam-
age occurring after January 1, 1932.

This report failed to secure the acceptance of both Gov-
ernments. A sum of $350,000 has, however, been paid
by the Dominion of Canada to the United States.

Two years after the filing of the above report, the Unites
States Government, on February 17, 1933, made repre-
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sentations to the Canadian Government that existing con-
ditions were entirely unsatisfactory and that damage was
still occurring and diplomatic negotiations were entered
into which resulted in the signing of the present Con-
vention.

The Consolidated Mining and Smelting Company of
Canada, Limited, proceeded after 1930 to make certain
changes and additions in its plant, with the intention and
purpose of lessening the sulphur contents of the fumes,
and in an attempt to lessen injurious fumigations, a new
system of control over the emission of fumes during the
crop growing season came into operation about 1934.
To the three sulphuric acid plants in operation since 1932,
two others have recently been added. The total capacity
is now of 600 tons of sulphuric acid per day, permitting,
if these units could run continually at capacity, the fix-
ing of approximately 200 tons of sulphur per day. In ad-
dition, from 1936, units for the production of elemental
sulphur have been put into operation. There are at present
three such units with a total capacity of 140 tons of sul-

phur per day. The capacity of absorption of sulphur di-
oxide is now 600 tons of sulphur dioxide per day (300
tons from the zinc plant gases and 300 tons from the
lead plant gases). As a result, the maximum possible re-
covery of sulphur dioxide with all units in full operation
has been brought to a figure which is about equal to the
amount of that gas produced by smelting operations at
the plant in 1939. However, the normal shut-down of
operating units for repairs, the power supply, ammonia
available, and the general market situation are factors
which influence the amount of sulphur dioxide treated.

In 1939, 360 tons, and in 1940, 416 tons, of sulphur per
day were oxidized to sulphur dioxide in the metallurgi-
cal processes at the plant. Of the above, for 1939, 253
tons, and for 1940, 289 tons per day, of the sulphur which
was oxidized to sulphur dioxide was utilized. One hun-
dred and seven tons and 127 tons of sulphur per day for
those two years, respectively, were emitted as sulphur
dioxide to the atmosphere.

NORTHPORT

(FUMIGATION IN HOURS AND MINUTES AT THE CONCENTRATIONS
NOTED IN FIRST COLUMN

1938 APRIL MAY JUNE JULY AUGUST SEPT.
Concentrations p.p.m. h. m h. m h. m. h. m. h. m. h. m.
11.25 6 0 0 0 0 20 5 50 10 40 28 20
.26-.50 0 50 0 0 0 0 1 40 3 0 6 0
above.50 0 10 0 0 0 0 0 0 0 5 0 20
Maximum p.p.m. .66 .08 15 33 .61 51

1939
11.25 I 40 10 0 9 20 5 20 5 0 25 0
.26-50 0 0 0 0 2 0 2 0 2 0 3 40
above .50 0o 0 0 0 0 0 0 0 0o 0 0 0
Maximum p.p.m. 16 21 .30 24 .33 .36

1940
11.25 16 20 32 40 5 40 9 20 10 O 23 10
26.50 2 0 0 0 0 0 0 O 0 O 0 0
above .50 0 40 0 0 0 0 0 O 0 0 0
Maximum p.p.m. 37 23 22 19 A7 23




THE TRAIL SMELTER CASE

WANETA
(FUMIGATIONS IN HOURS AND MINUTES AT THE CONCENTRATIONS
NOTED IN FIRST COLUMN)

1938 June July August September
Concentrations p.p.m. h. m. h. m. h. m. h. m.
J1-25 13 0 18 40 20 40 56 30
.26-.50 0 50 1 20 3 20 5 20
above.50 0 20 0 0 5 0 0 20
Maximum p.p.m. .52 .30 1.63 5

1939 April May June July August September
11-25 11 55 10 0 20 20 10 40 13 20 16 50
.26-.50 4 40 5 40 8 20 5 0 6 20 9 20
above .50 0 20 0 0 1 20 0 0 0 40 1 40
Maximum p.p.m. 52 46 .79 39 .56 .59

1940 June July August September
11-.25 5 20 18 20 27 20 28 0
.25-.50 0 O 6 40 4 40 8 40
above .50 0 O 0 0 0 40 0 0
Maximum p.p.m. 15 .49 .64 42

The tons of sulphur emitted into the air from the Trail
Smelter fell from about 10,000 tons per month in 1930
to about 7,200 tons in 1931 and 3,400 tons in 1932 as a
result both of sulphur dioxide beginning to be absorbed
and of depressed business conditions. As depression re-
ceded, this monthly average rose in 1933 to 4,000 tons,
in 1934 to nearly 6,300 tons and in 1935 to 6,800 tons.
In 1936, however, it had fallen to 5,600 tons; in 1937, it
further fell to 4,850 tons; in 1938, still further to 4,230
tons to reach 3,250 tons in 1939. It rose again, however,
to 3,875 tons in 1940.

During the period since January 1, 1932, automatic re-
corders for registering the presence of sulphur dioxide
in the air, as well as the length of fumigations and the
maximum concentration in parts per million (p.p.m.) and
one hundredth of parts per million, were maintained by
the United States on the east side of the river at Northport
from 1932 to 1937; and at Boundary in 1932, 1933, and
in parts of 1934 and 1935; at Evans, south of Northport,
from 1932 to 1934 and parts of 1935; and at Marble, in
1932 and 1933 and part of 1934; and the United States
had at various times in 1939 and 1940 a portable recorder
at Fowler Farm. The Dominion of Canada maintained
recorders at Stroh Farm from 1932 to 1937 and from
January to May 1938, and at a point opposite Northport
on the west side of the River from 1937 to 1940 - both of

these recorders being in United States territory; and in
Canadian territory, at Waneta, June to December, 1938.
January to March, 1939, and June to December 1940,
and at Columbia Gardens from May 1937 to December
1940.

Data compiled from the Northport recorder during the
growing seasons from April to September, 1938, 1939
and 1940, and from the Waneta recorder during the grow-
ing seasons while it was operated from June to Septem-
ber 1938 and 1940, and April to September, 1939, show
the number of hours and minutes in each month during
which fumes were present at the various concentrations
of .11 to .25, .26 to .50 and above .50.

PART TWO

The first question under Article III of the Convention is:
“(1) Whether damage caused by the Trail Smelter in the
State of Washington has occurred since the first day of
January, 1932, and, if so, what indemnity should be paid
therefor.”

This question has been answered by the Tribunal in its
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previous decision, as to the period from Janﬁary 1, 1932
to October 1, 1937, as set forth above. -

Concerning this question, three claims are now pro-
pounded by the United States.

The Tribunal is requested to “reconsider its decision with
respect to expenditures incurred by the United States
during the period January 1, 1932, to June 30, 1936”. It
is claimed that “in this respect the United States is enti-
tled to be indemnified in the sum of $89,655, with inter-
est at the rate of five per centum per annum from the end
of each fiscal year in which the several amounts were
expended to the date of the Tribunal’s final decision”.

This claim was dealt with in the previous decision (Part
Two, Clause (7)) and was disallowed.

The indemnity found by the Tribunal to be due for dam-
age which had occurred since the first day of January,
1932, up to October 1, 1937, i.e. $78,000, was paid by
the Dominion of Canada to the United States and re-
ceived by the latter without reservations. (Record, Vol.
56, p. 6468.) The decision of the Tribunal in respect of
damage up to October 1, 1937, was thus complied with
in conformity with Article XII of the Convention. If it
were not, in itself, final in this respect, the decision would
have assumed a character of finality through this action
of the parties.

But this finality was inherent in the decision. Article XI
of the Convention says: “The Tribunal shall report to the
Governments its final decisions and Article XII of the
Convention, “The Governments undertake to take such
action as may be necessary in order to ensure due per-
formance of the obligations undertaken hereunder, in
compliance with the decision of the Tribunal.”

There can be no doubt that the Tribunal intended to give
a final answer to Question I for the period up to October
1, 1937. This is made abundantly clear by the passage
quoted above, in particular by the words: “This decision
is not subject to alteration or modification by the Tribu-
nal hereafter.”

It might be argued that the words “as soon as it reached
its conclusions in respect to the questions” show that the
“final decisions” mentioned in Article XI of the Con-
vention were not to be final until all the questions should
have been answered.

In proceeding as it did the Tribunal did not act exclu-
sively on it own interpretation of the Convention. It stated
to the Governments its intention of granting damages

for the period down to October 1, 1937, whilst ordering
further investigations before establishing a permanent re-
gime. It is with this understanding that both Governments,
by an exchange of letters between the Minister of the
United States at Ottawa and the Secretary of State of the
Dominion of Canada (March 14, 1938, March 22, 1938),
concurred in the extension of time requested.

This interpretation of Article XI of the Convention,
moreover, is not in contradiction with the intention of
the parties as expressed in the Convention. It was not
foreseen at the time that further investigations might be
needed, after the hearings had been ended, as proved to
be the case. But the duty was imposed upon the Tribunal
to reach a solution just to all parties concerned. This re-
sult could not have been achieved if the Tribunal had
been forced to give a permanent decision as to a regime
on the basis of data which it and both its scientific advis-
ers considered inadequate and unsatisfactory. And, on
the other hand, it is obvious that equity would not have
been served if the Tribunal, having come to the conclu-
sion that damage had occurred after January 1, 1937,
had withheld its decision granting damages for more than
two and one half years.

The Tribunal will now consider whether its decision con-
cerning Question No. 1, up to October 1, 1937, consti-
tutes res judicata.

As Dr. James Brown Scott (Hague Court Reports, p.XXI)
expressed it: “.... in the absence of an agreement of the
contending countries excluding the law of nations, lay-
ing down specifically the law to be applied, international
law is the law of an international tribunal”. In deciding
in conformity with international law an international tri-
bunal may, and, in fact, frequently does apply national
law; but an international tribunal will not depart from
the rules of international law in favour of divergent rules
of national law unless, in refusing to do so, it would un-
doubtedly go counter to the expressed intention of the
treaties whereupon its powers are based. This would par-
ticularly seem to be the case in matters of procedure. In
this respect attention should be paid to the rules of pro-
cedure adopted by this Tribunal with the concurrence of
both Agents on June 22, 1937, wherein it is said (Article
16): “With regard to any matter as to which express pro-
vision is not made in these rules, the Tribunal shall pro-
ceed as international law, justice and equity may require.”
Undoubtedly such provisions could not prevail against
the Convention, but they show, at least, how, in the com-
mon opinion of the Tribunal and of the Agents, Article
IV of the Convention was understood at the time. Ac-
cording to the latter, the Tribunal shall apply the law and
practice followed in dealing with cognate questions in
the United States of America as well as international law
and practice. This text does not bind the Tribunal to ap-
ply national law and practice to the exclusion of interna-
tional law and practice.
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It is further to be noted that the words “the law and prac-
tice followed in the United States” are qualified by “in
dealing with cognate questions”. Unless these latter
words are disregarded, they mean a limitation of the ref-
erence to national law. What this limitation is, becomes
apparent when one refers to the questions set forth in the
previous article. These questions are questions of dam-
age caused by smelter fumes, of indemnity therefor, of
measures or regime to be adopted or maintained by the
Smelter with or without indemnity or compensation, They
may be questions of law or questions of practice. The
practice followed, for instance, in injunctions dealing
with problems of smelter fumes may be followed in so
far as the nature of an arbitral tribunal permits. But gen-
eral questions of law and practice, such as the authority
of the res judicata and the exceptions thereto, are not
“cognate questions” to those of Article I1L.

This interpretation is confirmed by the correspondence
exchanged between parties, as far as it is part of the
record. On February 22, 1934, the Canadian government
declared (letter of the Secretary of State for External
Affairs to the Minister of United States at Ottawa) that it
“would be entirely satisfied to refer the Tribunal to the
principles of law as recognized and applied by the courts
of the United States of America in such matters”. Now,
the matters referred to in that sentence are determined
by the preceding sentences:

The use of the word “injury” is likely to cause mis-
understanding which should be removed when the
actual terms of the issue are settled for inclusion in
the Convention. In order to avoid such misunderstand-
ing, it would seem to be desirable to use the word
“damage” in place of “injury” and further, either to
define the word actually used by a definition to be
incorporated in the Convention or else by reference
to the general principles of the law which are applied
by the courts in the two countries in dealing with
cognate matters.

This passage shows that the “cognate questions” parties
had in mind in drafting the Convention were primarily
those questions which in cases between private parties,
find their answer in the law of nuisances.

That the sanctity of res judicata attaches to a final deci-
sion of an international tribunal is an essential and set-
tled rule of international law.

If it is true that international relations based on law and
justice require arbitral or judicial adjudication of inter-
national disputes, it is equally true that such adjudica-
tion must, in principle, remain unchallenged, if it is to
be effective to that end.

Numerous and important decisions of arbitral tribunals
and of the Permanent Court of International Justice show
that this is, in effect, a principle of international law. It

will be sufficient, at this stage, to refer to some of the
more recent decisions.

In the decisions of an arbitral tribunal constituted under
the statute of the Permanent Court of Arbitration con-
cerning the Pious Funds of California (October 14, 1902,
Hague Court Reports, 1916, p.3) the question was
whether the claim of the United States on behalf of the
Archbishop of San Francisco and the Bishop of Monterey
was governed by the principle of res judicata by virtue
of the arbitral award of Sir Edward Thornton. This ques-
tion was answered in the affirmative.

The Fabiani case (French-Venezuelan Claims Commis-
sion. Falston’s Report, Decision of Umpire Plumley,
p.110) is of particular interest for the present case.

There had been an award by the President of the Swiss
Confederation allowing part of a claim by France on
behalf of Fabiani against Venezuela and disallowing the
rest. As the terms of reference to the second arbitral tri-
bunal were broader than to the first, it was contended by
the claimants “that of the sums denied allowance by the
honorable Arbitrator of Bern there are certain portions
so disposed of by him as to be still in force against the
respondent Government under the general terms of the
protocol constituting this Commission”. The first Arbi-
trator had eliminated all claims based on alleged arbi-
trary acts (faits du prince) of executive authorities as not
being included in the matter submitted to his jurisdic-
tion which he found limited by treaty to “denial of jus-
tice”, a concept which he interpreted as confined to acts
and omissions of judicial authorities. It was argued, on
behalf of claimants, that “the doctrine and jurisprudence
are for a long time unanimous upon this incontestable
principle that a declaration of incompetency can never
produce the effect of res judicata upon the foundation of
the law”. Umpire Plumley rejected these contentions. “In
the interest of peace”, a limitation had been imposed upon
diplomatic action by a treaty the meaning whereof had
been “finally and conclusively” settled “as applied to the
Fabiani controversy” by the first award. The definition
of denial of justice and the determination of the respon-
sibility of the respondent Government were not ques-
tions of jurisdiction. And the Umpire concluded that “the
compromise arranged between the honorable Govern-
ments ... followed by the award of the honorable Presi-
dent of the Swiss Confederation ... were ‘acting together’
a complete, final and conclusive disposition of the entire
controversy on behalf of Fabiani”.

Again in the case of the claim of the Orinoco Steamship
Company between the United States and Venezuela, an
arbitral tribunal constituted under the statute of the Per-
manent Court of Arbitration (October 25, 1910) Ameri-
can Journal of International Law, V. p. 230) emphasized
the importance in international disputes of the principle
of res judicata. The first question for the arbitral tribu-
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nal to decide was whether the decision previously ren-
dered by an umpire in this case “in view of all the cir-
cumstances and under the principles of international law”
was “not void, and whether it must be considered to be
so conclusive as to preclude a re-examination of the case
on its merits”. As we will presently see, the tribunal held
that the decision was partially void for excess of power.
This, however, was rigidly limited and the principle af-
firmed as follows: 2... it is assuredly in the interest of
peace and the development of the institution of interna-
tional arbitration so essential to the well-being of na-
tions, that, in principle, such a decision be accepted, re-
spected and carried out by the parties without reserva-
tion™.

In three successive advisory opinions, regarding the de-
limitation of the Polish Czechoslovak frontier Question
of Jaworzina, No.8, Series B.p.38, the delimitation of
the Albanian frontier at the Monastery of Saint Naoum
(No. 9, Series B, p.21, 22) and the Polish Postal Service
in the Free City of Danzig (No. 11, Series B, p.24), the
Permanent Court of International Justice based its ap-
preciation of the legal effects of international decisions
of an arbitral character on the underlying principle of
res judicata.

This principle was affirmed in the judgment of the Court
on the claim of Belgium against Greece on behalf of the
Société Commerciale de Belgique (Series A,B, No. 78. p.
174), wherein the Court said: “... since the arbitral awards
to which these submissions relate are, according to the
arbitration clause under which they were made, “final and
without appeal”, and since the Court has received no man-
date from the parties in regard to them, it can neither con-
firm nor annul them either wholly or in part”.

In the well-known case of Frelinghuysen v. Key (110
U.S. 63, 71, 72), the Supreme Court of the United States,
speaking of an award of the United States Mexican
Claims Commission, under the Convention of July 4,
1868, whereby (Art. V) parties agreed, inter alia, to con-
sider the result of the proceedings as a “full, perfect, and
final settlement of every claim”, said: “As between the
United States and Mexico, the awards are final and con-
clusive until set aside by agreement between the two
Governments or otherwise.”

There is no doubt that in the present case, there is res
Jjudicata. The three traditional elements for identifica-
tion: parties, object and cause (Permanent Court of In-
ternational Justice, Judgement 11, Series A, No. 13. Dis-
senting Opinion by M. Anzilotti, p. 23) are the same.
(Cf. Permanent Court of International Justice, Series B.
No. 11, p. 30.)

Under the Statute of the Permanent Court of International
Justice whereby (Article 59) “The decision of the Court
has no binding force except between the parties and in

respect of that particular case”, the Permanent Court of
International Justice, in an interpretative judgement
(Judgement No. 11, Series A, No. 13, pp. 18, 20 -
Chorzow Case), expressed the opinion that the force of
res judicata was inherent even in what was an incidental
decision on a preliminary point, the ownership of the
Oberschlesische Company. The minority judge, M.
Anzilotti, pointed out that “under a generally accepted
rule which is derived from the very conception of res
Judicata, decisions on incidental or preliminary questions
which have been rendered with the sole object of adjudi-
cating upon the parties’ claims are not binding in an-
other case” (same decision, p. 26). Later on, in the same
case (Judgement 13, Series A, No. 17, Dissenting Opin-
ion of M. Ehrlich, pp. 75, 76), M. Ehrlich, the dissenting
national judge appointed by Poland, adopted this state-
ment. But M. Anzilotti (Judgement II, Series A. No. 13,
Dissenting Opinion, p. 27) did not expressly answer in
the negative the question which he formulated, namely:
“Does this general rule also cover the case of an action
for indemnity following upon a declaratory judgement
in which the preliminary question has been decided?” It
is true that, when the case came up again on the question
of indemnity (Judgement 13, Series A, No. 17, pp.31,
32), the Court seems to have avoided - as M. Ehrlich
pointed out - the assertion that there was res judicata
and reserved the effect of its incidental decision “as re-
gards the right of ownership under municipal law”. But
the Court said: “... it is impossible that the
Oberschlesische’s right to the Chorzow factory should
be looked upon differently for the purposes of that judge-
ment (the previous Judgement No. 7 wherein it was de-
cided that the attitude of the polish Government in re-
spect of the Oberschlesische was not in conformity with
international law; and in relation to the claim of repara-
tion based on the same judgement”, thus admitting in
effect (M. Anzilotti now concurring) that it was bound
by its previous decision.

In the present case, the decision was not preliminary or
incidental. Neither was it a decision on a question of ju-
risdiction. There is some authority (Tiedemann v. Po-
land, Recueil des Décisions des Tribunaux Arbitraux
Mixtes, Tome VII (1928), p. 702), in support of the con-
tention that a decision upon the question of jurisdiction
only, may, under certain circumstances, be reversed by
the same court; and it might be argued, as, in fact, was
done by France in the Fabiani case, that a decision merely
denying jurisdiction can never constitute res judicata as
regards the merits of the case at issue. But assuming the
first contention to be correct as the second undoubtedly
is, that would not affect the issue in the present case.
Here, as in the Fabiani case, the decision was not one
denying jurisdiction.

The United States does not contend that the previous
decision is void for excess of power, but asks for recon-
sideration and revision, as far as the costs of investiga-
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tion are concerned, on account of a material error of law
(Record, p. 6540).

In the absence of agreement between parties, the first
question concerning a request tending to revision of a
decision constituting res judicata, is: can such a request
ever be granted in international law, unless special pow-
ers to do so have been expressly given to the tribunal?

The Convention for the Pacific Settlement of Disputes
signed at The Hague, October 18, 1907 (Article 83) says:
“The parties can reserve in the compromise the right to
demand the revision of the award.” In that case only, does
the article apply. But, on the other hand, the Statute of the
Permanent Court of International Justice (Article 61) does
not require the grant of such special powers to the Court.

In the Jaworzina case (Advisory Opinions, Series B, No.
8, p. 37), the Permanent Court of International Justice
expressed the opinion that the Conference of Ambassa-
dors, which had acted in a quasi-arbitral capacity, did
not retain the power to modify its decision, as it had ful-
filled the task entrusted to it by giving the latter. In the
case of Saint Naoum Monastery, however (Advisory
Opinions, Series B, No. 9, p.21), the Court seemed less
positive as to the possibility of a revision in the absence
of an express reservation to that effect.

Arbitral decisions do not give to the question an unani-
mous answer. Thus, in the United States Mexican Mixed
Claims Commission of 1868, whilst Umpire Lieber, on
a motion for rehearing, re-examined the case, Umpire
Thornton, in the Weil, La Abra, and other cases, refused
a rehearing, inter alia on the ground that the provisions
of the convention in effect debarred him from rehearing
cases which he had already decided (Moore,, Interna-
tional Arbitrations, 1329, 1357). In the single case of
Schreck, however, he granted a request of one of the
Agents to reconsider his decision. The case also of A.A.
Green (Moore, International Arbitrations, 1358) was re-
considered by the Umpire and that of G. Moore (Moore,
International Arbitrations, 1357) by the two Commis-
sioners. In the Lazare case (Haiti v. United States), the
Arbitrator, Mr. Justice Strong, refused a rehearing, “solely
for the reason”, that in his opinion, his “power over the
award was at an end” when it “had passed from his hands
and been filed in the State Department”. (Moore, Inter-
national Arbitrations, 1793.) In the Sabotage cases, be-
fore the American-German Mixed Claims Commission,
the Umpire, Mr. Justice Roberts, granted a rehearing, al-
though there was no express provision in the agreement
empowering the Commission to do so (December 15,
1933, Documents, p. 1122, American Journal of Inter-
national Law, 1940, pp.154, 164).

Whether final, in part, or not, the previous decision did
not give final answers to all the questions. The Tribunal,
by that decision, did not become functus officio. Part of

its task was yet before it when the request for revision
was presented. Under those circumstances, the difficul-
ties and uncertainties do not arise that might present them-
selves where an arbitral tribunal, having completed its
task and finally adjourned, would be requested to recon-
sider its decision.

The Tribunal, therefore, decides that, at this stage, at least,
the Convention does not deny it the power to grant a
revision. (Cf. D.V. Sandifer, Evidence before Interna-
tional Tribunals, 1939, p. 299.)

The second question is whether revision should be
granted; and this question subdivides itself into two sepa-
rate parts: first, whether the petition for revision should
be entertained, and second, if entertained, whether the
previous decision should be revised in view of the con-
siderations presented by the United States.

It is the rule under the Hague Convention for the Pacific
Settlement of Disputes (Article 83) that the question
whether a revision should be entertained must be dealt
with separately. Such is also the rule according to Arti-
cle 61 of the Statute of the Permanent Court of Interna-
tional Justice. It is true that, in the case of the Orinoco
Steamship Company, the arbitral tribunal did not con-
sider separately the question whether the previous award
was void and the question of the merits; but the deci-
sion, in that respect, does not seem to conform to the
compromis which clearly separated the two questions.

In the sabotage cases and in other cases before the Mixed
Claims Commission, United States and Germany, a con-
trary practice had prevailed. But when the question of
revision came to a head, the Umpire, Mr. Justice Roberts
(decision of December 15, 1933, Documents, p. 1115;
American Journal of International Law, 1940, pp.157-
158), said: “I am convinced as the matter is now viewed
in retrospect that it would have been fairer to both the
parties, definitely to pass in the first instance upon the
question of the Commission’s power ... Orderly proce-
dure would have required that these issued be decided
by he Umpire before the filing of the tendered evidence.
The American Agent has ... filed a very large quantity of
evidence which .... I have thought it improper to exam-
ine.” As the position apparently required further eluci-
dation, a motion was presented to determine “whether
the next hearing shall be merely of a preliminary nature”
(Documents, p. 1159). The Umpire decided that it should,
saying: “Germany insists that the preliminary question
be determined separately. I am of opinion this is her right.

The Tribunal is of opinion that this procedure should be
followed.

As said above, the petition is founded upon an alleged
error in law. It is contended by the United States that the
Tribunal erred in the interpretation of the Convention when

31



JUDICIAL DECISIONS IN MATTERS RELATED TO ENVIRONMENT/INTERNATIONAL DECISIONS VOLUME |

it decided that the monies expended for the investigation
undertaken by the United States Government of the prob-
lems created in the United States by the operation of the
Smelter at Trail could not be included within the “dam-
age caused by the Trial Smelter” (Article ITI(1) of the Con-
vention. Record, p. 6030). Statements by the Tribunal that
the controversy did not involve “any such type of facts as
the persons appointed “in the I'm Alone case “felt to jus-
tify them in awarding to Canada damages for violation of
sovereignty” and that in cases where a private claim was
espoused “damages awarded for expenses were awarded,
not as compensation for violation of national sovereignty,
but as compensation for expenses incurred by individual
claimants in prosecuting their claims for wrongful acts
by the offending Government” were also challenged, al-
though petitioner added that possibly these further state-
ments might be regarded as dicta. (Record, p. 6040.) It
was further argued that the solution adopted by the Tribu-
nal was not a “solution just to all parties concerned”, as
required by Article IV of the Convention.

According to the Hague Convention (Article 83), a re-
quest tending to the revision of an award can only be
made on the ground of the discovery of some new fact
calculated to exercise a decisive influence upon the award
and which at the time the discussion was closed was
unknown to the Tribunal and to the party demanding the
revision.

It is noteworthy that, at the first Hague Conference, the
United States Delegation submitted a proposal whereby
every party was entitled to a second hearing before the
same judges within a certain period of time “if it de-
clares that it can call new witnesses or raise questions of
law not raised or decided at the first hearing”. This pro-
posal was, however, considered as weakening unduly the
principle of res judicata. The text, as it now stands was
adopted as a compromise between the American view
and the views of those who, such as de Martens, were
opposed to any revision. The Statute of the Permanent
Court of International Justice (Article 61) substantially
coincides with the Hague Convention: “An application
for revision of a judgement can be made only when it is
based upon the discovery of some fact of such a nature
as to be a decisive factor, which fact was, when the judge-
ment was given, unknown to the court and also to the
party claiming revision, always provided that such igno-
rance was not due to negligence.” In presenting this text,
the report of the Advisory Committee of Jurists (Procés-
Verbaux, p.744) said very aptly: “The right of revision is
a very important right and affects adversely in the mat-
ter of res judicata a point which for the sake of interna-
tional peace should be considered as finally settled. Jus-
tice, however, has certain legitimate requirements.” These
requirements were provided for in the text which ena-
bles the court to bring its decision in harmony with jus-
tice in cases where, through no fault of the claimant, es-
sential facts remained undisclosed or where fraud was

subsequently discovered. No error of law is considered
as a possible basis for revision, either by the Hague Con-
vention or by the Statute of the Permanent Court of In-
ternational Justice.

The Permanent Court of International Justice left open, in
the Saint Naoum case (Series B, p.21), the question
whether, in the absence of express provision, an award
could be revised “in the event of the existence of an essen-
tial error being proved or of new facts being relied on”.

Except for those cases where a second hearing before
the same or another Tribunal was agreed upon between
the Governments or their Agents in the case, there are
few cases of awards where rehearing or revision was
granted.

In the Green case, quoted above (Moore, International
Arbitrations, 1358), the Umpire granted a rehearing be-
cause certain evidence which was before the Commis-
sioners was not transmitted to him. In the case of George
Moore, also quoted above (Moore, International Arbi-
trations, 1357), a new document was produced. In the
latter case, the Commissioners stated that it was their
practice to grant revision where new evidence was such
as ought undoubtedly to produce a change in the minds
of the Commission except where there might be some
gross laches or injustice would probably be done to the
defendant Government. In the single case of Screck, also
quoted above (Moore, International Arbitrations, 1357),
Umpire Thornton reconsidered his decision at the request
of the Agent of the claimant Government and in this case,
the revision was granted because he found that he had
clearly committed an error in law. Because a claimant
was born in Mexico he had taken for granted that he had
Mexican nationality. “The Agent of the United States
produced the appropriate law of Mexico, by which it ap-
peared that the assumption was clearly erroneous.”

In the case of the Orinoco S.S. Company where, it will
be remembered, the question before the arbitral tribunal
was whether the award in a previous arbitration was void,
the defendant State, Venezuela, argued that the decision
was not void as the compromis was valid, there had been
no excess of power, nor alleged corruption of the judges,
nor any “essential error” in the decision.

There were several claims the rejection of which by the
Umpire in the first arbitration, Mr. Barge, was consid-
ered separately. The main claim had been disallowed on
three grounds: the first was the interpretation of a con-
tract between the Venezuelan Government and a
concessionaire; the second was a so-called Calvo clause
and the third was lack of compliance both with the con-
tract and with Venezuelan law in omitting to notify to
the Venezuelan Government the cession of the contract.

Under the terms of reference, the first arbitrators were to
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decide “on a basis of absolute equity without regard to
objections of a technical nature or to the provisions of
local legislations™. It was clearly apparent from the cir-
cumstances of the case that the second and third grounds
were entirely irreconcilable with these terms. Neverthe-
less, the second arbitral tribunal did not upset the find-
ings of Umpire Barge as regards the main claim. The
second award said: '

Whereas the appreciation of the facts of the case and the
interpretation of the documents were within the compe-
tence of the Umpire and, as his decisions, when based on
such interpretation, are not subject to revision by this Tri-
bunal, whose duty it is, not to say if the case has been
well orill judged, but whether the award must be annulled;
that if an arbitral decision could be disputed on the ground
of errcneous appreciation, appeal and revision, which the
Conventions of The Hague of 1899 and 1907 made it their
object to avert, would be the general rule.

Other and much smaller claims, however, had been dis-
allowed exclusively on grounds two and three. Here the
decision was considered void for excess of power.

The Sabotage cases were re-opened on the allegation that
the decisions had been induced by fraud and the deci-
sions were revised when this was proved. This obviously
falls within the limits set up both by the Hague Conven-
tion and by the Statute of the Permanent Court of Interna-
tional Justice. The following passage of the decision of
the Umpire, Mr. Justice Roberts, relied upon by the peti-
tioner in this case, is therefore in the nature of a dictum:

I think it clear that where the Commission has misin-
terpreted the evidence, or made a mistake in calcula-
tion, or where its decision does not follow its fact
findings, or where in any other respect the decision
does not comport with the record as made, or where
the decision involves a material error of law, the Com-
mission not only has power, but is under the duty,
upon a proper showing, to re-open and correct a de-
cision to accord with the facts and the applicable le-
gal rules.

This statement may be entirely justified by circumstances
special to the Mixed Claims Commission, in particular
by the practice followed ab initio by this Commission,
apparently with the concurrence, until the Sabotage cases
reached their last stages, of the Umpire, the Commis-
sioners and the Agents but in so far as it does not refer to
the correction of possible errors arising from a slip or
accidental omission, it does not express the opinion gen-
erally prevailing as to the position in international law,
stated for instance in the following passage of a recent
decision: “.... in order to justify revision it is not enough
that there has taken place an error on a point of law or in

the appreciation of a fact, or in both. It is only lack of
knowledge on the part of the judge and of one of the
parties of a material and decisive fact which may in law
give rise to the revision of a judgement” (de Neuflize v.
Disconto Gesellschaft, Recueil des Décisins des
Tribunaux Arbitraux Mixtes, 1. VII, 1928, 629)"

A mere error in law is no sufficient ground for a petition
tending to revision.

The formula “essential error” originated in a text voted
by the International Law Institute in 1876. From its in-
ception, its very authors were divided as to its meaning.
It is thought significant that the arbitral tribunal in the
Orinoco case avoided it; the Permanent Court in the Saint
Naoum case alluded to it. The Government of the King-
dom of the Serbs, Croats and Slovenes alleged essential
error both in law and in fact (Series C., No. 5, II, p.57,
Pleadings by Mr. Spalaikovitch), but what the Court had
in mind in the passage quoted above (see p. 36 of the
present decision), was only a possible error in fact. The
paragraph where this passage appears begins with the
words: “This decision has also been critized on the ground
that it was based on erroneous information or adopted
without regard to certain essential facts.”

The Tribunal is of opinion that the proper criterion lies
in a distinction not between “essential” errors in law and
other such errors, but between “manifest” errors, such
as that in the Schreck case or such as would be commit-
ted by a tribunal that would overlook a relevant treaty or
base its decision on an agreement admittedly terminated,
and other errors in law. At least, this is as far as it might
be permissible to go on the strength of precedents and
practice. The error or interpretation of the Convention
alleged by the petitioner in revision is not such a “mani-
fest” error. Further criticisms need not be considered.
The assumption that they are justified would not suffice
to upset the decision.

For these reasons, the Tribunal is of opinion that the pe-
tition must be denied.

l(a)

The Tribunal is requested to say that damage has occurred
in the State of Washington since October 1, 1937, as a
consequence of the emission of sulphur dioxide by the
smelters of the Consolidated Mining and Smelting Com-

pany at Trail, B.C., and that an indemnity in the sum of
$34,807 should be paid therefor.

It is alleged that acute damage has been suffered, in 1938-

7 This decision refers to the rules of procedure of the Franco-German Mixed Arbitral Tribunals but these rules themselves are expressive of the

opinion generally prevailing as to the position in international law.
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1940, in an area of approximately 6,000 acres and sec-
ondary damage, during the same period, in an area of
approximately 27,000 acres. It is also alleged that dam-
age has been suffered in the town of Northport, situated
in the latter area. On the basis of investigations made in
1939 and 1940, the area of acute damage is claimed to
extend on the western bank of the Columbia River to a
point approximately due north of the mouth of Deep
Creek, the average width of this area on this bank being
about one and a half miles, and on the eastern bank of
the river, to a point somewhat to the south of the north-
ern limit of Section 20, T.40, R.41, the width of this area
on that bank varying from approximately one and a quar-
ter miles at the border to a quarter mile at its lower end.
The area of secondary damage is claimed to extend on
both banks of the river to about one mile below Northport;
it extends laterally, at the boundary, westward to the west-
ern limit of section 2, T.40, R.40, and eastward to the east-
ern limit of Section 1, T.40, R41; it extends along Cedar
Crrek above section 14, T.40. R.41, along Nigger Creek
to the middle of Section 9, T.40, R.40 along Little Sheep
Creek to the middle of section 10, T.40, R.39, along Big
Sheep Creek to the western limit of section 15, T.40, R.39,
and along Deep Creek, to the southeastern corner of Sec-
tion 14, T.39, r.40. It is to be noted that the area of dam-
age alleged by the United States in its original statement
of case was about 144,000 acres.

Damage is claimed, as to the area of acute damage, on the
basis of $0.8525 per acre, on all lands whether cleared or
not cleared and whether used for crops, timber or other
purpose. It is equally claimed, as to the area of secondary
damage, on the basis of $1.0511, on all lands. It is alleged
that damage occurred, in 1932-1937, in the area of acute
damage to the extent of $17,050; in the area of secondary
damage, to the extent of $189,200 and in the town of
Northport to the extent of $8,750. The damage for 1938-
1940 is supposed to be 0.3 of the first amount in the area
of acute damage, and 0.15 of the second and the third
amount, respectively, in the area of secondary damage and
in the town of Northport.

The request for an indemnity in the sum of $34,807 is
based on the final paragraph of Part Two of the previous
decision, quoted above, where it is said that the Tribunal
would determine in its final decision the fact of the exist-
ence of damage, if any, occurring after October 1, 1937,
and the indemnity to be paid therefor.

The present report covers the period until October 1, 1940.

The Tribunal has considered not only the pertinent evi-
dence (including data from the recorders located by the
United States and by Canada) introduced at the hearings
at Washington, D.C., Spokane and Ottawa in 1937, but
also the following: (a) the Reports of the Technical Con-
sultants appointed by the Tribunal to superintend the ex-
perimental period from April 16, 1938, to October 1, 1940,

as well as their reports of the personal investigations in
the area at various times within that period; (b) the can-
did reports of his investigations in the area in 1939 and
1940 by the scientist for the United States, Mr. Griffin;
(c) the monthly sulphur balance sheets of the operations
of the Smelter; (d) all data from the recorders located at
Columbia Gardens, Waneta, Northport, and Fowler’s
Farm; (e) the census data and all other evidence produced
before it.

The Tribunal has examined carefully the records of all
fumigations specifically alleged by the United States as
having caused or been likely to cause damage, as well as
the records of all other fumigations which may be con-
sidered likely to have caused damage. In connection with
each such instance, it has taken into detailed considera-
tion, with a view of determining the factor probability of
damage, the length of the fumigation, the intensity of con-
centration, the combination of length and intensity, the
frequency of fumigation, the time of day of occurrence,
the conditions of humidity or drought, the season of the
year, the altitude and geographical locations of place sub-
jected to fumigation, the reports as to personal surveys
and investigations and all other pertinent factors.

As aresult, it has come to the conclusion that the United
States has failed to prove that any fumigation between
October 1, 1937, and October 1, 1940, has caused injury
to crops, trees or otherwise.

1i(b)

The Tribunal is finally requested as to Question I to find
with respectto expenditures incurred by the United States
during the period July 1, 1936, to September 1, 1940,
that the United States is entitled to be indemnified in the
sum of $38,657.79 with interest at the rate of five per
centum per annum form the end of each fiscal year in
which the several amounts were expended to the date of
the Tribunal's final decision.

So far as claim is made for indemnity for costs of inves-
tigations undertaken between July 1, 1936, and October
1, 1937, it cannot be allowed for the reasons stated above
with reference to costs of investigations from January 1,
1932, to June 30, 1936. The Tribunal therefore, will now
consider the question of costs of investigations made
since October 1, 1937.

Under Article XIV, the Convention took effect immedi-
ately upon exchange of ratifications. Ratifications were
exchanged at Ottawa on August 3, 1935. Thus, the Con-
vention was in force at the beginning of the period cov-
ered by this claim. Under the Convention (Article XIII)
each Government shall pay the expenses of the presenta-
tion and conduct of its case before the Tribunal. What-
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ever may have been the nature of the expenditures previ-
ously incurred, the Tribunal finds that monies expended
by the United States in the investigation, preparation and
proof of its case after the Convention providing for arbitral
adjudication, including the aforesaid provision of Article
X111, had been concluded and had entered into force, were
in the nature of expenses of the presentation of the case.
An indemnity cannot be granted without reasonable proof
of the existence of an injury, of its cause and of the dam-
age due to it. The presentation of a claim for damages
includes, by necessary implication, the collection in the
field of the data and the preparation required for their pres-
entation as evidence in support of the statement of facts
provided for in Article V of the Convention.

It is argued that where injury has been caused and the
continuance of this injury is reasonably feared, investi-
gation is needed and that the cost of this investigation is
as much damageable consequence of the injury as dam-
age to crops and trees. It is argued that the indemnity
provided for in Question No. 1 necessarily comprises
monies spent on such investigation.

There is a fundamental difference between expenditure
incurred in mending the damageable consequences of
an injury and monies spent in ascertaining the existence,
the cause and the extent of the latter.

These are not part of the damage, any more than other
costs involved in seeking and obtaining a judicial or
arbitral remedy, such as the fees of counsel, the travel-
ling expenses of witnesses, etc. In effect, it would be
quite impossible to frame a logical distinction between
the costs of preparing expert reports and the cost of pre-
paring the statements and answers provided for in the
procedure. Obviously, the fact that these expenditures
may be incurred by different agencies of the same gov-
ernment does not constitute a basis for such a logical
distinction.

The Convention does not warrant the inclusion of the
cost of investigations under the heading of damage. On
the contrary, apart from Article XIII, both the text of the
Convention and the history of its conclusion disprove
any mention of including them therein.

The damage for which indemnity should be paid is the
damage caused by the Trail Smelter in the State of Wash-
ington. Investigations in the field took place there and it
happens that experiments were conducted in that State.
But these investigations were conducted by federal agen-
cies. The “damage” - assuming ex hypothesi that mon-
ies spent on the salaries and expenditures of the investi-
gators should be so termed - was therefore caused, not in
one State in particular, but in the entire territory of the
Union.

The word “damage” is used in several passages of the

Convention. It may not have everywhere the same mean-
ing but different meanings should not be given to it in
different passages without some foundation either in the
text itself or on its history. It first occurs in the preamble
where it is said that “fumes discharged from the Smelter
.... have been causing damage in the State of Washing-
ton”. It then appears in Article I, where it is said that the
$350,000 to be paid to the United States will be “in pay-
ment of all damage which occurred in the United States...
as a result of the operation of the Trail Smelter”. In Arti-
cle IIT itself, the word appears twice. The Tribunal is
asked “whether damage caused by the Trail smelter in
the State of Washington has occurred” and “whether the
Trail Smelter should be required to refrain from causing
damage in the state of Washington in the future and, if
s0, to what extent”. Article X secures to qualified inves-
tigators access to the properties “upon which damage is
claimed to have occurred or to be occurring”. Finally,
Article XI deals with “indemnity for damage ... which
may occur subsequently to the period of time covered
by the report of the Tribunal”.

The underlying trend of thought strongly suggests that,
in all these passages, the word “damage” has the same
meaning, although in Article X, its scope is limited to
damage to property by the context.

The preamble states that the damage complained of is
damage caused by the fumes in the State of Washington
and there is every reason to admit that this, and this alone,
is what is meant by the same word when it is used again
in the text of the Convention.

Although no part of the report of the Joint Commission
was formally adopted by both Governments, there is no
doubt that, when the sum of $350,000 mentioned in Arti-
cle I was agreed upon, parties had in mind the indemnity
suggested by that Commission. It was, at least, in fact, a
partial acceptance of the latter’s suggestions. (See letters
of the Minister of the United States at Ottawa to the Sec-
retary of State for External Affairs of Canada, of January
30, 1934, and of the latter to the former of February 17,
1934.) There is also no doubt that, in the sum of $350,000
suggested by the Commission, no costs of investigation
were included. This is conclusively proved by Paragraphs
2 and 3 of the Report of the International Joint Commis-
sion where it is recommended that this sum should be
held by the Treasury of the United States as a trust fund
to be distributed to the persons “damaged by .... fumes”
by an appointee of the Governor of the State of Washing-
ton and where it is said that no allowance was included
for indemnity for damage to the lands of the Government
of the United States. If, with that report before them, par-
ties intended to include costs of investigations in the word
“damage”, as used in Article III, they would no doubt have
expressed their intention more precisely.

It was argued in this connection on behalf of the United
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States that, whilst the terms of reference to the Interna-
tional Joint commission spoke of the “extent to which
property in the State of Washington has been damaged”,
the terms of reference to the arbitral Tribunal do not con-
tain the same limitation to property. It is, however, to be
noted that, whilst no indemnity was actually claimed for
damage to the health of the inhabitants, the existence of
such damage was asserted by interested parties at the
time. (See letter of the Minister of the United States at
Ottawa to the Secretary of State for External Affairs of
Canada, of January 30, 1934.) The difference in the terms
of reference may further be accounted for by the circum-
stance that the case was presented to this Tribunal, not
as a sum of individual claims for damage to private prop-
erties, espoused by the Government, but as a single claim
for damage to the national territory.

If under the Convention, the monies spent by the United
States on investigations cannot be looked upon as dam-
age, no indemnity can be claimed therefor, under the lat-
ter, even if such expenses could not properly be included
in the “expenses of the presentation and conduct” of the
case. If there were a gap in the Convention, the claim
ought to be disallowed, as it is unsupported by interna-
tional practice.

When a State espouses a private claim on behalf of one
of its nationals, expenses which the latter may have in-
curred in prosecuting or endeavoring to establish his
claim prior to the espousal are sometimes included and,
under appropriate conditions, may legitimately be in-
cluded in the claim. They are costs, incidental to dam-
age, incurred by the national in seeking local remedy or
redress as it is, as a rule, his duty to do, if, on account of
injury suffered abroad, he wants to avail himself of the
diplomatic protection of his State. The Tribunal, how-
ever, has not been informed of any case in which a Gov-
ernment has sought before an international jurisdiction
or been allowed by an international award or judgement
indemnity for expenses by it in preparing the proof for
presenting a national claim or private claims which it
had espoused; and counsel for the United States, on be-
ing requested to cite any precedent for such an adjudica-
tion, have stated that they know of no precedent. Cases
cited were instances in which expenses allowed had been
incurred by the injured national, and all except one prior
to the presentation of the claim by the Government.®

In the absence of authority established by settled prec-
edents, the Tribunal is of opinion that, where an arbitral
tribunal is requested to award the expenses of a Govern-

ment incurred in preparing proof to support its claim,
particularly a claim for damage to the national territory,
the intent to enable the Tribunal to do so should appear,
either from the express language of the instrument which
sets up the arbitral tribunal or as a necessary implication
from its provision. Neither such express language nor
implication is present in this case.

It is to be noted from the above, that even if the Tribunal
had the power to re-open the case as to the expenditures
by the United States from January 1, 1932, to October 1,
1937, the Tribunal would have reached the same conclu-
sion as to suchexpenditures and would have been obliged
to affirm its decision made in the Report filed on April
16, 1938.

Since the Tribunal has, in its previous decision, answered
Question No. 1 with respect to the period from the first
day of October, 1937, to the period from the first day of
October, 1937, to the first day of October 1940, as fol-
lows:

(1) Nodamage caused by the Trail Smelter in the State
of Washington has occurred since the first day of Octo-
ber, 1937, and prior to the first day of October, 1940,
and hence no indemnity shall be paid therefor.

PART THREE

The second question under Article III of the Convention
is as follows:

In the event of the answer to the first part of the preced-
ing question being in the affirmative, whether the Trail
Smelter should be required to refrain from causing dam-
age in the State of Washington in the future and, if so, to
what extent?

Damage has occurred since January 1, 1932, as fully set
forth in the previous decision. To that extent, the first
part of the preceding question has thus been answered in
the affirmative.

As has been said above, the report of the International
Joint Commission (1(g)) contained a definition of the
word “damage” excluding “occasional damage that may
be caused by SO2 fumes being carried across the inter-
national boundary in air pockets or by reason of unusual

#Santa Clara Estates Company, British Venezuelan Commission of 1903 (Ralston’s Report, pp.397, 402); Orinoco Steamship Company (United
States) v. Venezuela (Ralston’s Report, p.107); United States - Venezuelan Arbitration at The Hague, 1909, p.249 (Foreign Relations of the
United States, 1911, p.752); Compagnie Générale des Asphaltes de France, British-Venezuelan Arbitration (Ralston’s Report, pp.331, 340); H.J.
Randolph Hemming under the Special Agreement of August 18, 1910 (Nielsen's Report, pp.620, 622); Shufeldt (United States v. Guatemala),
Department of State Arbitration Series No. 3, p. 881; Mather and Glover v. Mexico (Moore, International Arbitrations, pp. 3231-3232); Patrick
H. Cootey v. Mexico (Moore, Intemational Arbitrations, pp. 2769-2970); The Louisa (Mocre, International Arbitrations).
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atmospheric conditions”, as far, at least, as the duty of
the Smelter to reduce the presence of that gas in the air
was concerned.

The correspondence between the two Governments dur-
ing the interval between that report and the conclusion
of the Convention shows that the problem thus raised
was what parties had primarily in mind in drafting Ques-
tion No. 2. Whilst Canada wished for the adoption of the
report, the United States states that it could not acqui-
esce in the proposal to limit consideration of damage to
damage as defined in the report (letter of the Minister of
the United States of America at Ottawa to the Secretary
of State for External Affairs of the Dominion of Canada,
January 30. 1934). The view was expressed that “so long
as fumigations occur in the State of Washington with
such frequency, duration and intensity as to cause in-
jury”, the conditions afforded “grounds of complaint on
the part of the United States, regardless of the remedial
works .... and regardless of the effect of those works”
same letter).

The first problem which arises is whether the question
should be answered on the basis of the law followed in
the United States or on the basis of international law.
The Tribunal, however, finds that this problem need not
be solved here as the law followed in the United States
in dealing with the quasi-sovereign rights of the States
of the Union, in the matter of air pollution, whilst more
definite, is in conformity with the general rules of inter-
national law.

Particularly in reaching its conclusions as regards this
question as well as the next, the Tribunal has given con-
sideration to the desire of the high contracting parties
“to reach a solution just to all parties concerned”.

As Professor Eagleton puts in (Responsibility of States
in International Law, 1928, p.80): “A State owes at all
times a duty to protect other States against injurious acts
by individuals from within its jurisdiction.” A great
number of such general pronouncements by leading au-
thorities concerning the duty of a State to respect other
States and their territory have been presented to the Tri-
bunal. These and many others have been carefully ex-
amined. International decisions, in various matters, from
the Alabama case onward, and also earlier ones, are based
on the same general principle, and, indeed, this princi-
ple, as such, has not been questioned by Canada. But the
real difficulty often arises rather when it comes to deter-
mine what, pro subjecta materie, is deemed to constitute
an injurious act.

A case concerning, as the present one does, territorial
relations, decided by the Federal Court of Switzerland
between the Cantons of Soleure and Argovia, may serve
to illustrate the relativity of the rule. Soleure brought a
suit against her sister State to enjoin use of a shooting

establishment which endangered her territory. The court,
in granting the injunction, said: “This right (sovereignty)
excludes... not only the usurpation and exercise of sov-
ereign rights (of another State)... but also an actual en-
croachment which might prejudice the natural use of the
territory and the free movement of its inhabitants.” As a
result of the decision, Argovia made laws for the im-
provement of the existing installations. These, however,
were considered as insufficient protection by Soleure.
The Canton of Argovia then moved the Federal Court to
decree that the shooting be again permitted after com-
pletion of the projected improvements. This motion was
granted. “The demand of the Government of Soleure”,
said the court, “that all endangerment be absolutely abol-
ished apparently goes too far.” The court found that all
risk whatever had not been eliminated, as the region was
flat and absolutely safe shooting ranges were only found
in mountain valleys; that there was a federal duty for the
communes to provide facilities for military target prac-
tice and that “no more precautions may be demanded for
shooting ranges near the boundaries of two Cantons than
are required for shooting ranges in the interior of a Can-
ton”. (R.O. 26 I, p.450, 451, R.O. 41, I, p. 137; see D.
Schindler, “The Administration of Justice in the Swiss
Federal Court in Intercantonal Disputes”, American Jour-
nal of International Law, Vol. 15(1921), pp.172-174.)

No case of air pollution dealt with by an international
tribunal has been brought to the attention of the Tribunal
nor does the Tribunal know of any such case. The near-
est analogy is that of water pollution, But, here also, no
decision of an international tribunal has been cited or
has been found.

There are, however, as regards both air pollution and
water pollution, certain decisions of the Supreme Court
of the United States which may legitimately be taken as
a guide in this field of international law, for it is reason-
able to follow by analogy, in international cases, prec-
edents established by that court in dealing with contro-
versies between States of the Union or with other con-
troversies concerning the quasi-sovereign rights of such
States, where no contrary rule prevails in international
law and no reason for rejecting such precedents can be
adduced from the limitations of sovereignty inherent in
the Constitution of the United States.

In the suit of the State of Missouri v. the State of Illinois
(200 U.S. 496, 521) concerning the pollution, within the
boundaries of Illinois, of the Illinois River, an affluent
of the Mississippi flowing into the latter where it forms
the boundary between that State and Missouri, an injunc-
tion was refused. “Before this court ought to intervene”,
said the court, “the case should be of serious magnitude,
clearly and fully proved, and the principle to be applied
should be one which the court is prepared deliberately
to maintain against all considerations on the other side.
(See Kansas v. Colorado, 185 U.S. 125.)” The court found
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that the practice complained of was general along the
shores of the Mississippi River at that time, that it was
followed by Missouri itself and that thus a standard was
set up by the defendant which the claimant was entitled
to invoke.

As the claims of public health became more exacting
and methods for removing impurities from the water were
perfected, complaints ceased. It is significant that Mis-
souri sided with Illinois when the other riparians of the
Great Lakes’ system sought to enjoin it to desist from
diverting the waters of that system into that of the Illi-
nois and Mississippi for the very purpose of disposing
of the Chicago sewage.

In the more recent suit of the State of New York against
the State of New Jersey (256 U.S.296, 309), concerning
the pollution of New York Bay, the injunction was also
refused for lack of proof, some experts believing that the
plans which were in dispute would result in the presence
of “offensive odours and unsightly deposits”, other
equally reliable experts testifying that they were confi-
dently of the opinion that the waters would be sufficiently
purified. The court, referring to Missouri v. Illinois, said:
“... the burden upon the State of New York of sustaining
the allegations of its bill is much greater than that im-
posed upon a complainant in an ordinary suit between
private parties. Before this court can be moved to exer-
cise its extraordinary power under the Constitution to
control the conduct of one State at the suit of another,
the threatened invasion of rights must be of serious mag-
nitude and it must be established by clear and convinc-
ing evidence.”

What the Supreme Court says there of its power under
the Constitution equally applies to the extraordinary
power granted this Tribunal under the Convention. What
is true between States of the Union is, at least, equally
true concerning the relations between the United States
and the Dominion of Canada.

In another recent case concerning water pollution (283
U.S. 473), the complainant was successful. The City of
New York was enjoined, at the request of the State of
New Jersey, to desist, within a reasonable time limit, from
the practice of disposing of sewage by dumping it into
the sea, a practice which was injurious to the coastal
waters of New Jersey in the vicinity of her bathing re-
sorts.

In the matter of air pollution itself, the leading decisions
are those of the Supreme Court in the State of Georgia v.
Tennessee Copper Company and Ducktown Sulphur,
Copper and Iron Company, Limited. Although dealing
with a suit against private companies, the decisions were
on questions cognate to those here at issue. Georgia stated
that it had in vain sought relief from the State of Tennes-
see, on whose territory the smelters were located, and

the court defined the nature of the suit by saying: “This
is a suit by a State for an injury to it in its capacity of
quasi-sovereign. In that capacity, the State has an inter-
est independent of and behind the titles of its citizens, in
all the earth and air within its domain.”

On the question whether an injunction should be granted
or not, the court said (206 U.S. 230):

It (the State) has the last word as to whether its moun-
tains shall be stripped of their forests and its inhabitants
shall breathe pure air.... It is not lightly to be presumed
to give up quasi-sovereign rights for pay and ... if that be
its choice, it may insist that an infraction of them shall
be stopped. This court has not quite the same freedom to
balance the harm that will be done by an injunction
against that of which the plaintiff complains, that it would
have in deciding between two subjects of a single politi-
cal power. Without excluding the considerations that
equity always takes into account .... it is a fair and rea-
sonable demand on the part of a sovereign that the air
over its’ territory should not be polluted on a great scale
by sulphurous acid gas, that the forests on its mountains,
be they better or worse, and whatever domestic destruc-
tion they may have suffered, should not be further de-
stroyed or threatened by the act of persons beyond its
control, that the crops and orchards on its hills should
not be endangered from the same source .... Whether
Georgia, by insisting upon this claim, is doing more harm
than good to her own citizens, is for her to determine.
The possible disaster to those outside the State must be
accepted as a consequence of her standing upon her ex-
treme rights.

Later on, however, when the court actually framed an
injunction, in the case of he Ducktown Company (237
U.S. 474, 477) (an agreement on the basis of an annual
compensation was reached with the most important of
the two smelters, the Tennessee Copper Company), they
did not go beyond a decree “adequate to diminish mate-
rially the present probability of damage to its (Georgia’s)
citizens”.

Great progress in the control of fumes has been made by
science in the last few years and this progress should be
taken into account.

The Tribunal, therefore, finds that the above decisions,
taken as a whole, constitute an adequate basis for its con-
clusions, namely, that, under the principles of interna-
tional law, as well as of the law of the United States, no
State has the right to use or permit the use of its territory
in such a manner as to cause injury by fumes in or to the
territory of another or the properties or persons therein,
when the case is of serious consequence and the injury
is established by clear and convincing evidence.

The decisions of the Supreme Court of the United States
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which are the basis of these conclusions are decisions in
equity and a solution inspired by them, together with the
regime hereinafter prescribed, will, in the opinion of the
Tribunal, be “just to all parties concerned”, as long at
least, as the present conditions in the Columbia River
Valley continue to prevail.

Considering the circumstances of the case, the Tribunal
holds that the Dominion of Canada is responsible in in-
ternational law for the conduct of the Trail Smelter. Apart
from the undertakings in the Convention, it is, therefor,
the duty of the Government of the Dominion of Canada
to see to it that this conduct should be in conformity with
the obligation of the Dominion under international law
as herein determined.

The Tribunal, therefore, answers Question No. 2 as fol-
lows: (2) So long as the present conditions in the Co-
lumbia River Valley prevail, the Trail Smelter shall be
required to refrain from causing any damage through
fumes in the State of Washington; the damage herein re-
ferred to and its extent being such as would be recover-
able under the decisions of the courts of the United States
in suits between private individuals. The indemnity for
such damage should be fixed in such manner as the Gov-
ernments, acting under Article XI of the Convention,
should agree upon.

PART FOUR

The third question under Article III of the Convention is
as follows: “In the light of the answer to the preceding
question, what measures or regime, if any, should be
adopted and maintained by the Trail Smelter?”

Answering this question in the light of the preceding one,
since the Tribunal has, in its previous decision, found
that damage caused by the Trail Smelter has occurred in
the State of Washington since January 1, 1932, and since
the Tribunal is of opinion that damage may occur in the
future unless the operations of the Smelter shall be sub-
ject to some control, in order to avoid damage occur-
ring, the Tribunal now decides that a regime or measure
of control shall be applied to the operations of the Smelter
and shall remain in full force unless and until modified
in accordance with the provisions hereinafter set forth in
Section 3, Paragraph VI of the present part of this deci-
sion,

SECTION 1

The Tribunal in its previous decision, deferred the estab-
lishment of a permanent regime until more adequate
knowledge had been obtained concerning the influence
of the various factors involved in fumigations resulting
from the operations of the Trail Smelter.

For the purpose of administering an experimental pe-
riod, to continue to a date not later than October 1, 1940,
during which studies could be made of the meteorologi-
cal conditions in the Columbia River Valley, and of the
extension and improvements of the methods for control-
ling smelter operations in closer relation to such mete-
orological conditions, the Tribunal, as said before, ap-
pointed two Technical Consultants, who directed the
observations, experiments and operations through the
remainder of the crop-growing season of 1938, the crop-
growing seasons of 1939 and 1940 and the winter sea-
sons of 1938-1939 and 1939-1940. The Tribunal ap-
pointed as Technical Consultants the two scientists who
had been designated by the Governments to assist the
Tribunal, Dr. R.S. Dean and Professor R.E. Swain.

The previous decision directed that during the trial pe-
riod, a consulting meteorologist, to be appointed with
the approval of the Technical Consultants, should be
employed by the Trail Smelter. On May 4, 1938, Dr. J.
Patterson was thus appointed. On May 1, 1939, Dr
Patterson resigned to take up meteorological service in
the Canadian Air Force, and Dr. E.W. Hewson was given
leave from the Dominion Meteorological Service and
appointed in his stead.

The previous decision further directed the installation,
operation and maintenance of such observation stations
of such equipment at the stack and of such sulphur diox-
ide recorders (the permanent recorders not to exceed three
in number) as the Technical Consultants would deem nec-

essary.

The Technical Consultants were empowered to require
regular reports from the Trail Smelter as to the methods
of operation of its plant and the latter was to conduct its
smelting operations in conformity with the directions of
the Technical Consultants and of the Tribunal; these in-
structions could and, in fact, were modified from time to
time on the result of the data obtained.

As further provided in the previous decision, the Techni-
cal Consultants regularly reported to the Tribunal which,
as said before, met in 1939 to consult verbally with them
about the temporary regime.

The previous decision finally prescribed that the Domin-
ion of Canada should undertake to provide for the pay-
ment of the expenses resulting form this temporary re-
gime.

On May 4, 1938, the Tribunal authorized and directed
the employment of Dr. John P. Nielsen, an American citi-
zen, engaged for three years in post-graduate work at
Stanford University, in chemistry and plant physiology,
as an assistant to the Technical Consultants; Dr. Nielsen
continued in this capacity until October 1, 1938.
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Through the authority vested in it by the Tribunal, this
technical staff was enabled to study the influence of me-
teorological conditions on dispersion of the sulphurous
gases emitted form the stacks of the smelter. This involved
the establishment, operation, and maintenance of stand-
ard and newly designed meteorological instruments and
of sulphur-dioxide recorders at carefully chosen locali-
ties in the United States and the Dominion of Canada,
and the design and construction of portable instruments
of various types for the observation of conditions at nu-
merous surface locations in the Columbia River Valley
and in the atmosphere over the valley. Observations on
height, velocity, temperature, sulphur dioxide content, and
other characteristics of the gas-carrying air currents, were
made with the aid of captive balloons, pilot balloons and
airplane flights. These observations were begun in May,
1938, and after information as to the inter-relation be-
tween meteorological conditions and sulphur-dioxide dis-
tribution had been obtained, the observations were con-
tinued throughout several experimental regimes of smelter
operation during 1939 and 1940.

Periodic examination of crops and timber in the area
claimed to be affected were made at suitable times by
members of the technical staff.

The full details of the projects undertaken, the methods
of study used, and the results obtained may be found in
the final report entitled Meteorological Investigations near
Trail, B.C., 1938-1940, by Reginald S. Dean and Robert
E. Swain (an elaborate document of 374 pages accompa-
nied by numerous scientific charts, graphs and photo-
graphs, copies of which have been filed with the two Gov-
ernments and have been made a part of the record by the
Tribunal).

The Tribunal expresses the hope that the two Governments
may see fit to make this valuable report available to sci-
entists and smelter operators generally, either by printing
or other form of reproduction.

SECTION 2 (A)

The investigations during the experimental period make
it clear that in the carrying out of a regime, automatic
recorders should be located and maintained for the pur-
pose of aiding in control of the emission of fumes at the
Smelter and to provide data for observation of the effect
of the controls on fumigations.

The investigations carried out by the Technical Consult-
ants have confirmed the idea that the dissipation of the
sulphur dioxide gas emitted from the Smelter takes place
by eddy-current diffusion. The form of the attenuation
curve for sulphur dioxide with distance from the Smelter
is, therefore, determined by this mechanism of gas dis-
persion.

Analysis of the recorder data collected since May, 1938,
confirms the conclusion of the Tribunal stated in its pre-
vious decision to the effect that “the concentration of sul-
phur dioxide falls off very rapidly from Trail to a point
about 16 miles downstream from the smelter, or 6 miles
from the boundary line, measured by the general course
of the river; and that at distances beyond this point, the
concentration of sulphur-dioxide is lower and falls off
more gradually and less rapidly”. The position of the know
in this attenuation curve is somewhat affected by wind
velocity and direction, and by other factors.

From an examination of the recorded data, it appears that
the Columbia Gardens recorder located 6 miles below the
Smelter, is above the knee of the attenuating curve. The
Waneta recorder, 10 miles below the Smelter, is still in
the region of very rapid decrease of sulphur dioxide while
the Northport recorder, 19 miles below the Smelter, is well
below the knee of the curve. There is very little variation
in the average ratio of concentrations between the vari-
ous recorders. For example, the average ratio for the years
1932 to 1935, between Columbia Gardens and Northport,
was | to .31, while the average ratio for the experimental
period from May, 1938, to November 1940, was 1 to .39.
The individual variations from this ratio are relatively
small. The ratio between Columbia Gardens and Waneta
for the period 1932 to 1935 was .6 and that for the period
May 1938, to November 1940, was .75. The individual
variations of the ratio between Columbia Gardens and
Waneta are, however, much greater than those between
Columbia Gardens and Northport. It is accordingly found
that the Columbia Gardens recorder and the Northport
recorder give as complete a picture of the attenuation of
sulphur dioxide with distance as can be obtained with any
reasonable number of recorders.

It may be fairly assumed that the sulphur dioxide concen-
tration at Columbia Gardens will fall off quite rapidly with
distance away from the Smelter, and that a concentration
very close to that recorded at Northport will be reached
several miles above Northport. Concentrations recorded
at intermediate points are functions of a number of vari-
ables other than distance from the Smelter. It may be gen-
erally assumed that the concentration in the neighbour-
hood of the border will be from .6 to .75 of that recorded
at Columbia Gardens. Individual variations, however, are
likely to be somewhat greater than this, and in unusual
instances concentrations near the border may be substan-
tially equal to those at Columbia Gardens.

Although as a result of the investigations carried out by
the Technical Consultants, the conclusion might be ar-
ranged that the Waneta recorder could be discontinued, it
has, nevertheless, been decided to have it maintained for
a limited period of further investigations, particularly as
it was removed from its present location during one win-
ter season of the trial period. As an alternative to Waneta,
a location suggested by the United States, Gunderson
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Farm (on the west bank of the river in Section 12,
T.40.R.40), was considered. The difficulties inherent in
servicing a recorder in that location, particularly in win-
ter time, would not be compensated, it was thought, by
any appreciable advantages. It was further considered that
Waneta - a location practically identical to that of Bound-
ary which the United States’ scientists had selected in the
past - jutting out as it does almost into the middle of the
Columbia Valley where it swerves to the west, is one of
the best sites that could be chosen for a recorder in that
vicinity. The Tribunal, having gone into the matter with
great care, is convinced that this choice is not adversely
affected by the vicinity of the narrow gorge of the Pend-
d’'Oreille River.

The year is divided into two parts, which correspond ap-
proximately with the summer and winter seasons: viz.,
the growing season which extends from April 1 through
the summer to September 30, and the non-growing sea-
son which extends from October 1 through the winter to
April 1. Atmospheric conditions in the Columbia River
Valley during the summer vary widely form those in the
winter. During the summer, or growing season, the air is
generally in active movement with little tendency toward
extended periods of calm, and smoke from the Smelter is
rapidly dispersed by the frequent changes in wind direc-
tion and velocity and the higher degree of atmospheric
turbulence. During the winter, or non-growing season,
calm conditions may prevail for several days and smoke
from the Smelter may be dispersed only very slowly.

In general, a similar variation in atmospheric stability
occurs during the day. The air through the early moming
hours until about nine o’clock is not subject to very rapid
movement, but from around ten o’clock in the morning
until late at night there is usually more wind and turbu-
lence, with the exception of a quiet spell which often oc-
curs during the late afternoon.

During the growing season, there is furthermore a marked
diurnal variation of wind changes whose maximum fre-
quency occurs at noon for the general direction from north
to south and at seven o’clock in the evening for the gen-
eral direction from south to north. This diurnal variation
of wind changes does not occur so frequently during the
non-growing season.

During the growing season, the descent of sulphur diox-
ide to the earth’s surface is more likely to occur at some
hours than at others. At about nine to ten o’clock in the
morning, there is usually a very pronounced maximum of
fumigations, and this morning fumigation occurs with such
regularity that it has been the practice of the Smoke Con-
trol Office at the Smelter for some time to cut down the
emission of sulphur to the atmosphere during the early
morning hours and to keep it down until from eight to

eleven o’clock in the morning. The amount and duration
of the cut are determined after an analysis of the wind
velocity and direction, and of the conditions of turbulence
or diffusion of the smoke. This is a fundamental feature
of the program of smoke control, and the main reason for
its success is that it prevents accumulations of sulphur
dioxide which tend to descend from higher elevations
when the early morning sun disturbs the thermal balance
by heating the earth'’s surface. This early morning diurnal
fumigation reaches all recorders in the valley almost si-
multaneously, the intensity being usually highest near the
Smelter. The concentration of sulphur dioxide during this
type of fumigation rises as a rule very rapidly to a maxi-
mum in a few minutes and then drops off exponentially,
only traces often remaining after two or three hours. A
similar diurnal fumigation, usually of shorter duration, is
occasionally observed in the early evening due to a dis-
turbance of the thermal balance as the sun sets.

Sulphur dioxide sampling by airplane has indicated that
in calm weather and especially in the early morning hours,
the effluent gases hold to a fairly well-defined pattern in
the early states of their dispersion. The gases rise about
400 feet above the top of the two high stacks, then level
out and spread horizontally along the main axis of the
prevailing wind movement. During the relatively quiet
conditions frequently found in the early morning, an at-
mospheric stratum carrying fairly high concentrations of
sulphur dioxide and spreading over a large area may be
formed.

With the rising of the sun, the radiational heating of the
atmosphere near the surface may disturb the thermal bal-
ance, resulting in the descent of the sulphur dioxide which
had accumulated in the upper layers at approximately
2,400 feet elevation above mean sea level, and extending
either upstream or down-stream from the Smelter, depend-
ing on wind direction. This readily explains the simulta-
neous appearance of sulphur dioxide at various distances
from the Smelter.

During the non-growing season, the non-diurnal type of
fumigation predominates. In this type, the sulphur diox-
ide leaving the stacks is carried along the valley in a gen-
eral drift of air, diffusing more or less uniformly as it ad-
vances. From two to eight hours are usually required for
the smoke to get from Trail to Northport when the drift is
down river. Such fumigations are not recorded simulta-
neously on the various recorders but the gas is first noted
nearest the Smelter and then in succession at the other
recorders. The concentration at a given recorder often
shows very little variation as long as it lasts, which might
be for several days depending entirely upon wind veloc-
ity and direction.

It is an interesting fact that the agricultural growing sea-
son and the non-growing season coincide almost exactly
with the periods in which diurnal and non-diurnal
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fumigations respectively, are dominant. The transition
from diurnal to non-diurnal fumigations and vice versa
occurs in September and April. Diurnal fumigations some-
times occur during the non-growing season, and at a later
hour because of the later sunrise in winter. Similarly, the
non-diurnal type sometimes occurs during the growing
season, Its manifestations are then the same as during the
winter, the chief difference being that it rarely lasts as
long.

Sulphur dioxide recorders can be used to assist in smoke
control during both the growing and non-growing sea-
son. They are more useful in the latter season, however,
because in a non-diurnal fumigation, the gas usually ap-
pears at Columbia Gardens some time before it reaches
Northport, and high concentrations recorded at the former
location serve as warnings that more sulphur dioxide is
being emitted than can adequately be dispersed under the
prevailing atmospheric conditions. This information may
lead to a decrease in the amount of sulphur dioxide emit-
ted from the Smelter in time to avoid serious conse-
quences. With the diurnal type of fumigations, on the other
hand, high concentrations of sulphur dioxide may descend
form the upper atmosphere to the surface with little or no
warning, and the only adequate protection against this type
of fumigation is to prevent accumulation of large amounts
of sulphur dioxide, either up or down stream, at or just
before the periods when diurnal fumigations may be ex-
pected.

(C)

Observations over a period of years have indicated that
there is little likelihood of gas being carried across the
international boundary if the wind in the gas-carrying lev-
els, approximately 2,400 feet above mean seal level, is in
a direction not included in the 135 angle opening to the
westward starting with north, and has a velocity sufficient
to insure that no serious accumulation of smoke occurs.
A recording cup anemometer and an anemovane sus-
pended 300 feet above the surface, 1,900 feet above mean
sea level, from a cable between the tops of the zinc stack
and a neighboring lower stack, indicate the velocity and
direction of the wind reliably except when the velocity or
direction of the wind at this level differs from that in the
gas-carrying level 500 feet or more higher. An attempt
has been made to use the geostrophic wind forecasts made
by the Weather Bureau at Vancouver for predicting the
velocity and direction of the wind at these higher levels,
but the results, although promising, have not yet been
sufficiently certain to warrant the use of geostrophic winds
as a factor in smoke control. (For further details, see Re-
port of the Technical Consultants.)

(D)

A very significant factor in determining how much sul-
phur dioxide can safely be emitted by the Smelter is the

rate of eddy current diffusion. When the rate of diffusion
is low, smoke may accumulate in parts of the valley. Such
accumulations frequently occur up-stream from the
Smelter when there is a light up-river breeze.

The main factors governing the rate of diffusion of sul-
phur dioxide are the turbulence and lapse rate of the air.
Turbulence isused instead of the more homely term gusti-
ness to express the action of eddy currents in the air stream.
Turbulence, therefore, is expressed in terms of changes
in wind velocity over definite intervals of time, and may
be measured by observations on standard anemometers,
as has been done during the early stages of these mete-
orological studies. It has been found, however, that dif-
ferent observers using this method of measurement were
not in agreement when the changes in velocity occurred
rapidly and were of great intensity. It was furthermore
found that the sensitivity of standard anemometers was
not sufficient to give the desired precision. A number of
modifications have been made which have led finally to
the design and construction of an instrument called the
Bridled Cup Indicator, which is more sensitive than any
of the other instruments used, and is also free from per-
sonal error in the reading of the instrumental record.

(E)

There are several limitations to the application of the tur-
bulence criterion. On a number of occasions, marked
fumigations have occurred when the instrument showed
that the turbulence was good or excellent. On every occa-
sion of that sort which has been studied, pilot balloon ob-
servations revealed that there was a strong down-river wind
from the surface of the valley floor to about 2,500 feet
above mean sea level. At about 4,000 feet, however, the
height to which the valley sides reached, conditions were
calm or very nearly so. Ordinarily, with good turbulence,
the sulphur dioxide would be rapidly diffused upward and
rise above the sides of the valley without difficulty. The
non-turbulent condition at 4,000 feet associated with the
calm layer acts effectively as a blanket, preventing the
escape of the gas through the top of the valley. The turbu-
lence in the lower layers serves then only to distribute the
sulphur dioxide more or less uniformly in the valley. There
is no exit through the top, and the gas moves down the
valley with no lateral diffusion, in much the same way as
if it were flowing along in a giant pipe. This type does not
occur very frequently, but when it does, the sulphur diox-
ide recorder at Columbia Gardens must be used to pre-
vent the building up of high concentrations in the valley.
That is the type of fumigation which can be controlled
most readily by means of such a recorder.

(F)

Another difficulty with the turbulence condition is that,
especially during the daytime in summer, the turbulence
recorder may indicate very little turbulence, but the dif-
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fusion may nevertheless be quite satisfactory. That is
because turbulence does not cover all aspects of diffu-
sion and some other factors, such as the lapse rate, must
be taken into account.

Lapse rate, which is the technical term for the change of
temperature in any given unit interval of height, is inter-
related with wind velocity and turbulence, but each may
contribute separately in the slow carrying upward of
smoke by means of convection currents. Unfortunately,
the measurement of lapse rate and its application in smoke
control have not yet bee fully developed. (For further
details, see Final Report of the Technical Consultants.)

(G)

The behavior of the air in the valley is influenced also by
other general meteorological conditions. For example,
experience has shown that when the relative humidity of
the air is high, particularly during periods of rain or snow,
caution must be used in emitting sulphur dioxide to the
atmosphere. Again, when the barometer is steady, weather
conditions such as wind direction and velocity, diffusion
conditions, etc., are not liable to change. Similarly,
unfavorable conditions are likely to persist until the ba-
rometer changes noticeably. This suggests a generaliza-
tion which will be found to hold not only for barometric
changes but also for most of the other factors that have
been found to influence sulphur dioxide distribution; that
fumigations occur chiefly during the period of distur-
bance that accompanies transitional stages in meteoro-
logical conditions.

(H)

It has been found by the Technical Consultants that me-
teorological conditions at the Smelter sometimes prevail
under which the instrumental readings at the level where
the instruments now are or may be located do not fully
reflect the degree of turbulence in the atmosphere at the
higher gas-carrying levels. Under those conditions, it is
possible that visual observations by trained observers may
sometimes determine the turbulence more accurately.
Where by such visual observations the conclusion shall
be reached that the turbulence at higher levels is defi-
nitely better than at the level of the instruments, the load
can sometimes be safely increased from the maximum
allowable as determined by the instruments under the
regime herein prescribed. Conversely, where by such
visual observations the conclusion shall be reached that
the turbulence at higher levels is definitely worse than at
the level of the instruments, it will be the duty of the
Smelter (and to its advantage in lessening risk of injuri-
ous fumigation) to reduce the load from the maximum
allowable as determined by the instruments under the
regime herein prescribed.

The Tribunal in the regime has taken into consideration

this factor of visual observations, to a limited extent and
in the non-growing season only. If further experience
shall show in the future that more use can be made of
this factor, the clause of the regime providing for a
method of its alteration may be utilized for a future de-
velopment of this factor provided it shall appear that it
can be done without risk of injury to territory south of
the boundary.

U]

The Tribunal is of opinion that the regime should be given
an uninterrupted test through at least two growing peri-
ods and one non-growing period. It is equally of opinion
that thereafiter opportunity should be given for amend-
ment or suspension of the regime, if conditions should
warrant or require. Should it appear at any time that the
expectations of the Tribunal are not fulfilled, the regime
prescribed in Section 3 (infra) can be amended accord-
ing to Paragraph VI thereof. This same paragraph may
become operative if scientific advance in the control of
fumes should make it possible and desirable to improve
upon the methods of control hereinafter prescribed; and
should further progress in the reduction of the sulphur
content of the fumes make the regime, as now prescribed,
appear as unduly burdensome in view of the end defined
in the answer to Question No.2, this same paragraph can
be invoked in order to amend the regime accordingly.
Further, under this paragraph, the regime may be sus-
pended if the elimination of sulphur dioxide from the
fumes should reach a stage where such a step could
clearly be taken without undue risks to the United States’
interests.

Since the Tribunal has the power to establish a regime, it
must equally possess the power to provide for alteration,
modification or suspension of such regime. It would
clearly not be a “solution just to all parties concerned” if
its action in prescribing a regime should be unchange-
able and incapable of being made responsive to future
conditions.

(J)

The foregoing paragraphs are the result of an extended
investigation of meteorological and other conditions
which have been found to be of significance in smoke
behavior and control in the Trail area. The attempt made
to solve the sulphur dioxide problem presented to the
Tribunal has finally found expression in a regime which
is now prescribed as a measure of control.

The investigations made during the past three years on
the application of meteorological observations to the
solution of this problem at Trail have built up a fund of
significant and important facts. This is probably the most
thorough study ever made of any area subject to atmos-
pheric pollution by industrial smoke. Some factors, such
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as atmospheric turbulence and the movement of the up-
per air currents have been applied for the first time to the
question of smoke control. All factors of possible sig-
nificance, including wind directions and velocity, atmos-
pheric temperatures, lapse rates, turbulence, geostrophic
winds, barometric pressures, sunlight and humidity, along
with atmospheric sulphur dioxide concentrations, have
been studied. As said above, many observations have been
made on the movements and sulphur dioxide concentra-
tions of the air at higher levels by means of pilot and
captive balloons and by airplane, by night and by day.
Progress has been made in breaking up the long winter
fumigations and in reducing their intensity. In carrying
finally over to the non-growing season with a few minor
modifications a regime of demonstrated efficiency for
the growing season, there is a sound basis for confidence
that the winter fumigations will be kept under control at
a level well below the threshold of possible injury to
vegetation. Likewise, for the growing season a regime
has been formulated which should throttle at the source
the expected diurnal fumigations to a point where they
will not yield concentrations below the international
boundary sufficient to cause injury to plant life. This is
the goal which this Tribunal has set out to accomplish.

The Tribunal has carefully considered the suggestions
made by the United States for a regime by which a pre-
fixed sum would be due whenever the concentrations
recorded would exceed a certain intensity for a certain
period of time or a certain greater intensity for any twenty
minute period.

It has been unable to adopt this suggestion. In its opin-
ion, and in that of its scientific advisers, such a regime
would unduly and unnecessarily hamper the operations
of the Trail Smelter and would not constitute a “solution
fair to all parties concerned”.

SECTION 3

In order to prevent the occurrence of sulphur dioxide in
the atmosphere in amounts both as to concentration, du-
ration and frequency, capable of causing damage in the
State of Washington, the operation of the Smelter and
the maximum emission of sulphur dioxide from its stacks
shall be regulated as provided:in the following regime.

I.  Instruments.

A. The instruments for recording meteorological con-
ditions shall be as follows:

(a) Wind Direction and Wind Velocity shall be indicated
by any of the standard instruments used for such
purposes to provide a continuous record and shall
be observed and transcribed for use of the Smoke

Control Office at least once every hour.

(b) Wind Turbulence shall be measured by the Bridled
Cup Turbulence Indicator. This instrument consists
of a light horizontal wheel around whose periphery
are twenty-two equally-spaced curved surfaces cut
from one-eighth inch aluminium sheet and shaped
to the same-sized blades or cups. This wind-sensi-
tive wheel is attached to an aluminium sleeve rig-
idly screwed to one end of a three-eighth inch verti-
cal steel shaft supported by almost frictionless bear-
ings at the top and bottom of the instrument frame.
The shaft of the wheel is bridled to prevent continu-
ous rotation and is so constrained that its angle of
rotation is directly proportional to the square of the
wind velocity. One complete revolution of the an-
emometer shaft corresponds to a wind velocity of
36 miles per hour and, with eighteen equally spaced
contact points on the commutator, one make and one
break in the circuit is equivalent to a change in wind
velocity of two miles per hour, recorded on a stand-
ard anemograph. For further details see the Final
Report of the Technical Consultants, p. 209.)

The instruments noted in (a) and (b) above, shall be lo-
cated at the present site near the zinc stack of the Smelter
or at some other location not less favorable for such ob-
servations.

(c) Atmospheric temperaturc‘and barometric pressure
shall be determined by the standard instruments in
use for such meteorological observations.

B. Sulphurdioxide concentrations shall be determined
by the standard recorders, which provide automatically
an accurate and continuous record of such concentra-
tions.

One recorder shall be located at Columbia Gardens, as
at present installed with arrangements for the automatic
transcription of its record to the Smoke Control Office
at the Smelter. A second recorder shall be maintained at
the present site near Northport. A third recorder shall be
maintained at the present site near Waneta, which re-
corder may be discontinued after December 31, 1942.

II.  Documents.

The sulphur dioxide concentrations indicated by the pre-
scribed recorders shall be reduced to tabular form and
kept on file at the Smelter. The original instrumental re-
cordings of all meteorological data herein required to be
made shall be preserved by the Smelter.

A summary of Smelter operation covering the daily sul-
phur balances shall be compiled monthly and copies sent
to the Governments of the United States and of the Do-
minion of Canada.
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IIl. Stacks.

Sulphur dioxide shall be discharged into the atmosphere
from smelting operations of the zinc and lead plants at a
height no lower than that of the present stacks.

In case of the cooling of the stacks by a lengthy shut down,
gases containing sulphur dioxide shall not be emitted un-

L4

til the stacks have been heated to normal operating tem-
peratures by hot gases free of sulphur dioxide.
IV. Maximum Permissible Sulphur Emission.
The following two tables and general restrictions give
the maximum hourly permissible emission of sulphur
dioxide expressed as tons per hour of contained sulphur.

GROWING SEASON
Turbulence Turbulence Turbulence Turbulence
Bad Fair Good Excellent
(1) (2) ((3) “) (5) (6) (7
Wind Wind Wind Wind not
not Wind not Wind not Wind favorable
favorable favorable favorable favorable favorable favorable and favorable
Midnight to 3a.m. 2 6 6 9 9 11 11
3a.m. to 3 hrs,
after sunrise 0 2 4 4 4 6 6
3 hrs. after sunrise
to 3 hrs. before sunset 2 6 6 9 9 11 11
3 hrs.before
Sunset to sunset 2 5 5 7 7 9 9
Sunset to midnight 3 7 6 9 9 11 11
NON-GROWING SEASON
Turbulence Turbulence Turbulence Turbulence
Bad Fair Good Excellent
(1) 2 ((3) 4) (&) (6) €))
Wind Wind Wind Wind not
not ‘Wind not Wind not Wind favorable
favorable favorable favorable favorable favorable favorable and favorable
Midnight to 3a.m. 2 8 6 11 9 11 11
3a.m. to 3 hrs.
after sunrise 0 4 4 6 4 6 6
3 hrs. after sunrise
to 3 hrs. before sunset 2 8 6 11 9 11 11
3 hrs. before sunset
to sunset 2 T 5 9 7 9 9
Sunset to midnight 3 9 6 11 9 11 11
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General Restrictions and Provisions.

(a) If the Columbia Gardens recorder indicates 0.3 part
per million or more of sulphur dioxide for two con-
secutive twenty minute periods during the growing
season, and the wind direction is not favorable, emis-
sion shall be reduced by four tons of sulphur per
hour or shut down completely when the turbulence
is bad, until the recorder shows 0.2 part per million
or less of sulphur dioxide for three consecutive
twenty minute periods.

If the Columbia Gardens recorder indicates 0.5 part per
million or more of sulphur dioxide for three con-
secutive twenty minute periods during the non-grow-
ing season and the wind direction is not favorable,
emission shall be reduced by four tons of sulphur
per hour or shut down completely when the turbu-
lence is bad, until the recorder shows 0.2 part per
million or less of sulphur dioxide for three consecu-
tive twenty minute periods.

(b) In case of rain or snow, the emission of sulphur shall
be reduced by two (2) tons per hour. This regulation
shall be put into effect immediately when precipita-
tion can be observed from the Smelter and shall be
continued in effect for twenty (20) minutes after such
precipitation has ceased.
(c) If the slag retreatement furnace is not in operation
the emission of sulphur shall be reduced by two (2)
tons per hour.
(d) If the instrumental reading shows turbulence excel-
lent, good or fair, but visual observations made by
trained observers clearly indicate that there is poor
diffusion, the emission of sulphur shall be reduced
to the figures given in column (1) if wind is not
favorable, or column (2) if wind is favorable.
(e) When more than one of the restricting conditions
provided for in (a), (b), (c), and (d) occur simultane-
ously, the highest reduction shall apply.
(f) If, during the non-growing season, the instrumental
reading shows turbulence fair and wind not favorable
but visual observations by trained observers clearly
indicate that there is excellent diffusion, the maxi-
mum permissible emission of sulphur may be in-
creased to the figures in column (5). The general re-
strictions under (a), (b), (c) and (e), however, shall
be applicable.

Whenever the Smelter shall avail itself of the fore-
going provisions, the circumstances shall be fully
recorded and copy of such record shall be sent to the
two Governments within one month.

(g) Nothing shall relieve the Smelter from the duty of
reducing the maximum sulphur emission below the
amount permissible according to the tables and the
preceding general restrictions and provisions, as the
circumstances may require for the prudent opera-
tion of the plant.

-

Definition of Terms and Conditions.
(a) Wind Direction and Velocity - The following direc-
tions of wind shall be considered favorable provided
they show a velocity of five miles per hour or more
and have persisted for thirty minutes at the point of
observation, namely north, east, south, southwest,
and intermediate directions, that is any direction not
included in the one hundred and thirty-five (135)
degree angle opening to the westward starting with
north.

All winds not included in the above definition shall be
considered not favorable.

(b) Turbulence - The following definitions are made of
bad, fair, good, and excellent turbulence. The fig-
ures given are in terms of the Bridled Cup Turbu-
lence Indicator for a period of one half hour:

Bad Turbulence 0-74

Fair Turbulence 75-149

Good Turbulence 150-349
Excellent Turbulence 350 and above

If at any time another instrument should be found to be
better adapted to the measurement of turbulence, and
should be accepted for such measurement by agreement
of the two Governments, the scale of this instrument shall
be calibrated by comparison with the Bridled Cup Tur-
bulence Indicator.

VI. Amendment or Suspension of the Regime.

If at any time after December 31, 1942, either Govern-
ment shall request an amendment or suspension of the
regime herein prescribed and the other Government shall
decline to agree to such request, there shall be appointed
by each Government, within one month after the mak-
ing or receipt respectively of such request, a scientist of
repute; and the two scientists so appointed shall consti-
tute a Commission for the purpose of considering and
acting upon such request. If the Commission within three
months after appointment fail to agree upon a decision,
they shall appoint jointly a third scientist who shall be
Chairman of the Commission; and thereupon the opin-
ion of the majority, or in the absence of any majority
opinion, the opinion of the Chairman shall be decisive;
the opinion shall be rendered within one month after the
choice of the Chairman. If the two scientists shall fail to
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agree upon a third scientist within the prescribed time,
upon the request of either, he shall be appointed within
one month from such failure by the President of the
American Chemical Society, a scientific body having a
membership both in the United States, Canada, Great
Britain and other countries.

Any of the periods of time herein prescribed may be ex-
tended by agreement between the two Governments.

The Commission of two, or three scientists as the case
may be, may take such action in compliance with or in
denial of the request above referred to, either in whole
or in part, as it deems appropriate for the avoidance or
prevention of damage occurring in the state of Washing-
ton. The decision of the Commission shall be final, and
the Governments shall take such action as may be nec-
essary to ensure due conformity with the decision, in
accordance with the provisions of Article XII of the Con-
vention.

~ The compensation of the scientists appointed and their
reasonable expenditures shall be paid by the Government
which shall have requested a decision; If both Govern-
ments shall have made a request for decision, such ex-
penses shall be shared equally by both Governments; pro-
vided, however, that if the Commission in response to
the request of the United States shall find that notwith-
standing compliance with the regime in force damage
has occurred through fumes in the State of Washington,
then the above expenses shall be paid by the Dominion
of Canada.

SECTION 4

While the Tribunal refrains from making the following
suggestion a part of the regime prescribed, it is strongly
of the opinion that it would be to the clear advantage of
the Dominion of Canada, if during the interval between
the date of filing of this Final Report and December 31,
1942, the Dominion of Canada would continue, at its
own expense, the maintenance of experimental ad ob-
servational work by two scientists similar to that which
was established by the Tribunal under its previous deci-
sion, and has been in operation during the trial period
since 1938. It seems probable that a continuance of in-
vestigations until at least December 31, 1942, would pro-
vide additional valuable data both for the purpose of test-
ing the effective operation of the regime now prescribed
and for the purpose of obtaining information as to the
possibility or necessity of improvements in it.

The value of this trial period has been acknowledged by
each Government. In the memorandum submitted by the
Canadian Agent, under date of December 28, 1940, while
commenting on the expense involved, it is stated (p.8):

The Canadian Government is not disposed to question
in the least the value of the trial period of three years or
to underestimate the great benefits that have been de-
rived from the investigations carried on by the Tribunal
through its Technical Consultants.

The Agent for Canada at the hearing on December 11,
1940 (Transcript, p. 6318) stated:

We have had the benefit of an admirable piece of re-
search in fumigations conducted by the Technical Con-
sultants, and we have had the advantage of all of their
studies of meteorological conditions....

The Counsel for Canada (Mr. Tilley), in a colloquy with
the American Member of the Tribunal at the hearing on
December 12, 1940 (Transcript, pp.6493-6494) said:

JUDGE WARREN: We stated very frankly to the Agents
that we were prepared in March (1938) to render a final
decision but that we thought it would be highly unsatis-
factory to both parties to do so unless we had some ex-
perimentation.

Mr. TILLEY: There is no doubt about that - quite prop-
erly, if I may say so, with deference.

JUDGE WARREN: We were trying to do this for the
benefit of both parties. We were prepared to answer the
questions.

Mr. TILLEY: Nothing could have been more in the in-
terests of the parties concerned than what you did.

In the memorandum submitted by the United States
Agent, under date of January 7, 1949, while explaining
the reasons for the inability of the United States to offer
concrete suggestions in relation to a proposed regime,
other than the regime suggested by the United States, it
is stated (p.11):

It should be understood that the drafting of this Memo-
randum has not been undertaken in an attempt to mini-
mize the importance of the excellent work performed by
meteorologists of the Government of Canada under the
direction of the Technical Consultants and their undoubt-
edly meritorious contribution ....

Counsel for the United States (Mr. Raftis) at the hearing
on December 9, stated (Transcript of Record, p. 6080,
p-6089):

I will say at the outset that I believe the meteorological
studies which we (were?) conducted have been very help-
ful. They have been undoubtedly gone into at consider-
able length with a definite effort to put the finger on the
problem which has been confronting us now for some
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fifteen years.... As I say, I think these studies have been
most helpful, because up to that time we had more or
less only to leave to conjecture what happened when these
gases left the stacks; we did not know through any defi-
nite experiments what became of this gas problem.

The scientist employed by the United States, Mr. S.W.
Griffin, in his report submitted November 30, 1940, re-
lating to the Final Report of the Technical consultants,
stated (p.3(:

Regarding the investigations of the Canadian meteorolo-
gists in working out the complicated air movements
which take place over this irregular terrain, there can be
no doubt of the value of their contribution in adding much
to the knowledge, both of a fundamental and detailed
character, to that which previously existed.

p.5) It remains to be determined whether or not the three
year period of experimentation may eventually bring
about a permanent abeyance of harmful sulphur diox-
ide fumigations, south of the international boundary.
However this may be, there can be little doubt that the
knowledge gained in some of the researches described
in the report is sufficiently fundamental in character and
broad in application that, if published, the work should
be of interest and value to any smelter management
engaged in processes which pollute the air with sul-
phur dioxide.

PART FIVE

The fourth question under Article III of the Convention
is as follows:

What indemnity or compensation, if any, should be paid
on account of any decision or decisions rendered by the
Tribunal pursuant to the next two preceding Questions?

The Tribunal is of opinion that the prescribed regime will
probably remove the causes of the present controversy
and, as said before, will probably result in preventing
any damage of a material nature occurring in the State
of Washington in the future.

But since the desirable and expected result of the regime
or measure of control hereby required to be adopted and
maintained by the Smelter may not occur, and since in
its answer to Question No. 2, the Tribunal has required
the Smelter to refrain from causing damage in the state
of Washington in the future, as set forth therein, the Tri-
bunal answers Question No. 4 and decides that on ac-
count of decisions rendered by the Tribunal in its an-
swers to Question No. 2 and Question No. 3 there shall
be paid as follows (a) if any damage as defined under

Question No. 2 shall have occurred since October 1, 1940,
or shall occur in the future, whether through failure on
the part of the Smelter to comply with the regulations
herein prescribed or notwithstanding the maintenance of
the regime, an indemnity shall be paid for such damage
but only when and if the two Governments shall make
arrangements for the disposition of claims for indem-
nity under the provisions of Article XI of the Conven-
tion; (b) if as a consequence of the decision of the Tribu-
nal in its answer to Question No. 2 and Question No. 3
the United States shall find it necessary to maintain in
the future an agent or agents in the area in order to ascer-
tain whether damage shall have occurred in spite of the
regime prescribed herein, the reasonable cost of such
investigations not in excess of $7,500 in any one year
shall be paid to the United States as a compensation, but
only if and when the two Governments determine under
Article XI of the Convention that damage has occurred
in the year in question, due to the operation of the Smelter,
and “disposition of claims for indemnity for damage”
has been made by the two Governments; but in no case
shall the aforesaid compensation be payable in excess of
the indemnity for damage; and further it is understood
that such payment is hereby directed by the Tribunal only
as a compensation to be paid on account of the answers
of the Tribunal to Question No. 2 and Question No. 3 as
provided for in Question No.4) and not as an part of in-
demnity for the damage to be ascertained and to be de-
termined upon by the two Governments under Article
XI of the Convention.

PART SIX

Since further investigations in the future may be possi-
ble under the provisions of Part Four and of Part Five of
this decision, the Tribunal finds it necessary to include
in its report, the following provision:

Investigators appointed by or on behalf of either Gov-
ernment, whether jointly or severally, and the members
of the Commission provided for in Paragraph VI of Sec-
tion 3 of Part Four of this decision, shall be permitted at
all reasonable times to inspect the operations of the
Smelter and to enter at all reasonable times to inspect
any of the properties in the State of Washington which
may be claimed to be affected by fumes. This provisions
shall also apply to any localities where instruments are
operated under the present regime or under any amended
regime. Wherever under the present regime or any
amended regime, instruments have to be maintained and
operated by the Smelter on the territory of the United
States, the Government of the United States shall under-
take to secure for the Government of the Dominion of
Canada the facilities reasonably required to that effect.




THE TRAIL SMELTER CASE

The Tribunal expresses the strong hope that any investi-
gations which the Governments may undertake in the
future, in connection with the matters dealt with in this
decision, shall be conducted jointly.

(Signed) JAN HOSTIE
(Signed) CHARLES WARREN
(Signed) R.A.E. GREENSHIELDS

ANNEX

1. Letter from the Members of the Tribunal to the Sec-
retary of State of the United States and Secretary of State
for External Affairs of Canada, May 6, 1941.

TRAIL SMELTER ARBITRAL TRIBUNAL

UNITED STATES AND CANADA.

710 MILLS BUILDING,

WASHINGTON, D.C.

May 6, 1941

SIR:

The Trail Smelter Arbitral Tribunal has received from its
scientific advisers in that case, a letter dated April 28,
1941, copy of which is herewith enclosed. The members
of the Tribunal think that it is their duty in transmitting
this letter to both Governments, to declare that the state-
ment contained therein is the correct interpretation of
Clause IV, Section 3 of Part Four of the Decision re-
ported on March 11, 1941.

Respectfully yours,

JAN HOSTIE.

CHARLIE WARREN.

R.A.E. GREENSHIELDS.

II. Letter from the Technical consultants to the Chair-
man of the Trail Smelter Arbitral Tribunal, April 26, 1941.

REGINALD S. DEAN.
1529 ARLINGTON DRIVE,
SALT LAKE CITY, UTAH.

April 28, 1941

DR. JAN F. HOSTIE.

Trail Smelter Arbitral Tribunal,
710 Mills Buildings
Washington, D.C.

DEAR DOCTOR HOSTIE:

A critical reading of the text of Part IV, Section 3 (IV) of
the decision of the Tribunal reported on March 11, 1941,
reveals a situation which, after careful consideration, we
feel should be brought to your attention. Under the head-
ing “Maximum Permissible Sulphur Emission” it is stated
that the two tables and the general restrictions which fol-
low give the maximum hourly permissible emission of
sulphur dioxide expressed as tons per hour of contained
sulphur.

If a strict interpretation were placed on this statement as it
stands, it would lead often to a complete shut-down of all
operations at the Smelter. For example, if the turbulence
is bad and the wind not favorable, no sulphur may be emit-
ted. Of course, it was intended that these stipulations were
to govern Dwight and Lloyd roasting operations. Small
amounts of sulphur dioxide will necessarily escape from
the blast furnace and other operations in the Smelter, but
these have never been specifically designated in any of
the regimes which we have laid down, simply because they
are insignificant in amount. In the orderly administration
of this final regime, all who have been connected with the
previous regimes would not fall within the above stipula-
tion. If, however, the strictest possible interpretation were
insisted upon the results would not only be disastrous to
the Smelter, but clearly outside of the intended scope of
the regime. Tail gases have been recognised all along as a
normal part of the smelting operation.

The situation would be fully clarified if the following
changes were made in the statement on page 74, Section
3(IV): The following two tables and general restrictions
give the maximum hourly permissible emission of un-
treated sulphur dioxide from the roasting plants expressed
as tons per hour of contained sulphur.

I regret that such a possible interpretation of the regime
was not noted by us when it was being formulated. It is
brought to your attention now in order to put on record
this possible misinterpretation of the regime as it is now
worded.

Yours sincerely,
ROBERT E. SWAIN,
R.S. DEAN,

Technical Consultants.
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Compromis d'arbitrage du 19 Novembre 1956'.

Tribunal arbitral: Sture Petrén; Plimio Bolla, Paul Reuter; Fernand

PARTIES: Espagne, France.
COMPROMIS:
ARBITRES:

de Visscher, Antonio de Luna.
SENTENCE: 16 Novembre 1957

Utilisation des cours d’eaux internationaux — Projet
frangais d’aménagement des eaux du lac Lanoux —
Dérivation des eaux vers l'Ariéege — Question de la
nécessité de 'accord préalable de I'Espagne —
Nécessité du recours a des négociations préalables —
Souveraineté territorale de I'Etat — Limitations a la
souveraineté — Interprétation des traités — Méthodes
d’interprétation — Absence d'un systéme absolu et rigide
d'interprétation — Appel a U'esprit des traités et aux
régles du droit international commun — Relations de
voisinage — Notion de “frontiére zone” — Bonne foi
— Compétence de la Commission internationale des
Pvrénées — Absence en droit international commun
d'une régle interdisant a un Etat, agissant pour la
sauvegarde de ses intéréts légitimes, de se mettre dans
une sitution qui lui permette, en fait, en violation de ses
engagements internationaux, de préjudicier méme
gravement a un Etat riverain.

Utilization of international rivers — French develop-
ment scheme for lake Lanoux. — Diversion of waters
towards the river Ariége — Whether prior agreement
with Spain is necessary — Necessity fo prior negotia-
tions — Territorial sovereignty of a State — Limita-
tions on — Treaty interpretation — Methods of inter-
pretation — Absence of absolute and rigid methods of
interpretation — Relevance of the spirit of treaty and of
the rules of international common law — “Neighbourly
relations” — Notion of the “boundary zone” — Good
faith — Competence of the International Commission
for the Pyrenees — Absence in international common
law of any rule that forbids one State, acting to safe-
guard its legitimate interests, to put itself in a situation
which would in fact permit it, in violation of its interna-
tional pledges, seriously to injure a neighbouring State.

BIBLIOGRAPHIE
Texte du compromis et de la sentence:

American Journal of International Law, vol. 53, 1959,
p. 156 [extrait du texte anglais de la sentence].

International Law Reports, édité par H. Lauterpacht,
1957, p. 101 (extrait du texte anglais de la sentence].

Revue générale de droit international public, t. LXII,
1958, p. 79 [texte francais de la sentence].

Rivista di Diritto Internazionale, vol. XLI, 1958, p.430
[extrait du texte frangais de la sentence].

Commentaires:

M. Decleva, “Sentenza arbitrale del 16-XI-1957
nell’affare della utilizzazione delle acque del Lago
Lanoux”, Diritto Internationale, Vol. XII1, 1959, p. 166.

F. Duléry, “L’ Affaire du lac Lanoux”, Revue générale de
droit international public, t. LXII, 1958, p. 469.
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SENTENCE DU TRIBUNAL ARBITRAL CONSTI-
TUTE EN VERTU DU COMPROMIS
D’ARBITRAGE ENTRE LES GOUVERNEMENTS
FRANCAIS ET ESPAGNOL SUR L’INTER-
PRETATION DU TRAITE DE BAYONNE EN DATE
DU 26 MAI 1866 ET DE L’ACTE ADDITIONNEL
DE LA MEME DATE CONCERNANT
L’UTILISATION DES EAUX DU LAC LANOUX, 16
NOVEMBRE 1957*

Par un compromis signé a Madrid le 19 Novembre 1956,

Le texte du compromis se trouve incorporé dans la sentence.

2 Revue générale de droit international public, t. LXII, 1958, p.79.
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les Gouvernements frangais et espagnol ont convenu de
soumettre & un tribunal arbitral d’interprétation du Traité
de Bayonne du 26 Mai 1866 et de son Acte additionnel de
la méme date en ce qui concerne I'utilisation des eaux du
Lac Lanous.

Le compromis d'arbitrage est redigé comme suit:

COMPROMIS D’ARBITRAGE SUR L'INTER-
PRETATION DU TRAITE DE BAYONNE DU 26 MAI
1866 ET DE SON ACTE ADDITIONNEL DE LA
MEME DATE, CONCERNANT L' UTILISATION DES
EAUX DU LAC LANOUX LE GOUVERNEMENT
FRANCAIS ET LE GOUVERNMENT ESPAGNOL

CONSIDERANT, d'une part, le projet d’utilisation des
eaux du lac Lanoux notifié au Gouverneur de la prov-
ince de Gérone le 21 Janvier 1954 et porté a la
connaissance des repésentatants de 1’Espangne a la Com-
mission des Pyrénées lors de sa session tenue du 3 au 14
Novembre 1955, et les propositions présentées par la
Délégation francaise a la Commission Mixte Spéciale le
13 décembre 1955; d’autre part, le projet et les proposi-
tions espagnols présentés lors de la séance du 2 mars
1956 de la méme Commission et concernant
I’aménagement des eaux du lac Lanoux,

CONSIDERANT que, de 1’avis du Gouvernement
frangais, la réalisation de son projet, en raison des
modalitiés et garanties dont il est assorti, ne léserait aucun
des droits ou intéréts visés au Traité de Bayonne du 26
Mai 1866 et a I’ Acte additionnel de la méme date;

CONSIDERANT que, de I'avis du Gouvernement
espagnol la réalisation de ce projet léserait les intéréts et
les droits espagnols, étant donné que, d’une part, il
modifie les conditions naturelles du bassin
hydrographique du lac Lanoux en détournant ses eaux
vers 1’ Ariege et en faisant ainsi dépendre physiquement
la restitution des eaux au Carol de la volonté humaine,
ce qui entrainerait la prépondérance de fait d’une Partie
au lieu de I'égalité

des deux Parties prévue par le Traité de Bayonne du 26
Mai 1866 et par I’Acte aditionnel de la méme date; et
que, d’autre part, ledit projet a, par sa nature, la portée
d’une affaire de convenance générale (asunto de
conveniencia general), releve comme tel de I’ Article 16
de I’ Acte additionnel et requiert en conséquence, pour
son exécution, 1’accord préalable des deux
Gouvernements a défaut duquel le pays qui le propose
ne peut avoir liberté d’action pour entreprendre les
travaux,

N’AYANT PU ABOUTIR a un accord par voie de
négociation,

SONT CONVENUS, par application de la Convention

du 10 Juillet 1929, de constituer un tribunal arbitral appelé
a trancher le différend et ont défini ainsi qu’il suit sa
mission, sa composition et sa procédure:

ART. 1. - Le Tribunal sera prié de répondre a la question
suivante:

Le Gouvernement frangais est-il fondé a soutenir qu’en
exécutant, sans un accord préalable entre les deux
Gouvernements, des travaux d’utilisation des eaux du
lac Lanoux dans les conditions prévues au projet et aux
propositions frangais visés au préambule du présent
compromis, il ne commettrait pas une infraction aux dis-
positions du Traité de Bayonne du 26 Mai 1866 et de
I’ Acte additionnel de la méme date?

ART. 2. - Le Tribunal sera composé d’un Président et de
quatre membres.

Le Président sera nommé du commun accord des deux
Parties. Chacune de celles-ci nommera deux membres,
dont I'un seulement pourra étre son national.

Le Tribunal sera constitué dans un délai de six semaines
a compter de la signature du présent compromis. Si les
Parties ne sont pas tombées d’accord dans ce délai sur le
choix du Président, Sa Majesté le Roi de Suéde sera priée
de le désigner. En ce cas, le Tribunal sera constitué a la
date de la nomination du Président.

ART. 3. - Les Parties déposeront chacune un mémoire
dans un délai de trois mois & compter du jour de la con-
stitution du Tribunal. Elles disposeront d’un délai de
deux mois acompter de la communication des mémoires
respectifs 2 chacune des Parties, dans les conditions
prévues a Iarticle 5, pour déposer un contre-mémoire.
La procédure orale s’ouvrira dans un délai d’un mois a
compter de la communication des contre-mémoires. Sur
demande formulée par I’'une ou I’autre des Parties dix
jours au moins avant 1’expiration de ce délai, celui-ci
pourra étre prolongé d’un mois au maximum.

ARTA. - Le Tribunal siégera & Genéve.
Les langues de travail seront le francais et 1'espagnol.

ART. §. - Les communications prévues a |’article 3 seront
faites au Président du Tribunal et aux Consulats généraux
respectifs des Parties a Geneve.

ART.6. - En ce qui concerne les points qui ne sont pas
réglés par le présent compromis, les dispositions des ar-
ticles 59, 60 al. 3, 62, 63 al. 3, 64 4 85 de la Convention
du 18 Octobre 1907 pour le réglement pacifique des
conflits internationaux sont applicables.

Les Parties se réservent de recourir 2 la faculté prévue a
I’alinéa premier de I’article 83; elles exerceront, le cas
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échéant, cette faculté dans un délai de six mois.

Le présent compromis entre en vigueur dés sa signature.
FAIT a Madrid, le 19 novembre 1956.

[L.S.] [L.S.]

Luis CARRERO-BLANCOGUY DE LA TOURNELLE

Sous-Secrétaire a la Présidence du Counseil
Ambassadeur de France

*kk

Le Traité d’arbitrage entre la France et I’Espagne du 10
Juillet 1929 contient, entre autres, la disposition suivante:

ART. 2 - Tous les litiges entre les Hautes Parties
contractantes, de quelque nature qu’ils soient, au sujet
desquels les Parties se contesteraient réciproquement un
droit et qui n’auraient pu étre réglés a I'amiable par les
procédés diplomatiques ordinaires, seront soumis pour
jugement soit & un tribunal arbitral, soit a la Cour
Permanente de Justice Internationale, ainsi qu'il est prévu
ci-aprés. Il est entendu que les contestations ci-dessus
visées comprennent celles que mentionne Iarticle 13 du
Pacte de la Société des Nations.

Les contestations pour la solution desquelles une
procédure spéciale est prévue par d’autres conventions
en vigueur entre les Hautes Parties contractantes seront
réglées conformément aux dispositions de ces conven-
tions.

Conformément aux régles de I’article 2 du compromis,
le Gouvernement frangais a nommé comme membres du
Tribunal M. Plinio Bolla, ancien Président du Tribunal
féderal Suisse, membre de la Cour permanente
d’arbitrage, et M. Paul Reuter, professeur & la Faculté de
droit de Paris.

Le Gouvernement espagnol a nommé comme membres
du Tribunal M. Fernand de Visscher, professeur a
I’Université de Louvain, et M. Antonio de Luna,
professeur a 1'Université de Madrid.

Les deux Parties n’ayant pu fixer, d’un commun accord,
leur choix du Président dans les délais prévus dans
I'article 2 du compromis elles ont prié Sa Majesté le Roi
de Suéde de le désigne., Faisant suite a cette demande,
Sa Majesté a désigné, en Conseil, le 25 Janvier 1957, M.
Sture Petrén, Envoyé extraordinaire et Ministre
plénipotentiaire, membre de la Cour permanente
d’ Arbitrage, pour remplir cette fonction. Le Tribunal a
donc été constitué a la date susmentionnée.

Conformément a I’article 3 du compromis, les deux Par-

ties ont déposé chacune le 30 Avril 1957 un mémoire au
sujet de I'affaire. Un contre-mémoire préparé par
chacune des deux Parties, a ét€ déposé le 31 juillet 1957.

En modifiantles dispositions de "article 3 du compromis
concernant le délai prévu pour I’ouverture de la procédure
orale, les Parties ont demandé au Président du Tribunal
de ne fixer I’ouverture des débats oraux qu’au 16 Octobre
1957.

Le Conseil fédéral helvétique a autorisé le Tribunal
siéger sur le territoire de la Confédération. Le Conseil
d’Etat du Canton de Genéve a bien voulu mettre 2 la
disposition du Tribunal des locaux dans le Batiment Elec-
toral 2 Genéve. Le Tribunal a été convoqué dans ce lieu
pour la date susmentionnée.

Les Parties furent représentées par leurs Agents, a savoir

pour le Gouvenement frangais: M. Lucien Hubert,
Conseiller juridique du Ministrére de Affaires Etrangéres,
assisté par: M. le Professeur André Gros, Jurisconsulte
du Ministére des Affaires Etrangéres, MM. Duffaut,
Inspecteur général des Ponts et Chaussées, Pierre Henry,
Sous-Directeur au Ministére des Affaires Etrangéres,
Sermet, Professeur 4 la Faculté des Lettres de Toulouse,
et par les experts: MM. Olivier-Martin, Directeur de
I’Equipement de I'Electricité de France, Moulinier,
Directeur de la région d’équipement hydraulique
Garonne de I’Electricité de France, M™ Frangoise Duléry,
Attachée au Service juridique du Ministére de Affaires
Etrangéres et pour le Gouvernement espagnol: M. Pedro
Cortina Mauri, Ministre plénipotentiaire, membre de la
Cour permanente d’arbitrage, assisté par: M. Juan M.
Castro-Rial, Sous-directeur au Ministére des Affaires
Etranggres, professeur de droit international.

Les débats oraux ont commencé le 17 Octobre 1957 et
se sont terminés le 23 Octobre 1957. Aux questions
posées par le Tribunal, aprés les débats oraux, les Agents
de deux Gouvernements litigants ont répondu par écrit.

Le Tribunal a délibéré sa sentence au Batiment Electoral
a Geneve, et celle-ci fut lue en séance publique le 16
Novembre 1957 comme suit.

Le lac Lanoux est situé sur le versant Sud des Pyrénées
et sur le territoire de la République Frangaise, dans le
département des Pyrénnées-Orientales. Il est alimenté
par des ruisseaux qui tous prennent naissance sur le
terriotire francais et ne traversent que celui-ci. Ses eaux
ne s’écoulent que par le ruisscau de Font-Vive, qui
constitue une des origines de la riviere du Carol. Cette
riviére, aprés avoir coulé sur environ 25 kilométres
comptés du lac Lanoux sur le territoire frangais, traverse
a Puigcerda la frontiére espagnole et continue a couler
en Espagne sur environ 6 kilometres avant de se joindre
a lariviere du Seégre, laquelle finit par se jeter dans I’Ebre.
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Avant d’entrer en Espagne, les eaux du Carol alimentent
le canal de Puigcerda, lequel appartient a cette ville
espagnole a titre de proprieté privée.

La frontiére franco-espagnole a été fixée par trois traités
successifs signés a Bayonne en date du 1 Décembre
1856, du 14 Avril 1862 et du 26 Mai 1866. Le dernier de
ces traités fixe la frontiere depuis le Val d’ Andorre jusqu
a la Méditerrannée.

Le Traité de Bayonne du 26 Mai 1866 contient, entre
autres, les dispositions suivantes:

S.M. I’Empereur des Frangais et S.M. la Reine des
Espagnes, désirant fixer d’une maniere définitive la
frontigre commune de leurs Etats, ainsi que les droits,
usages et privileéges appartenent aux populations
limitrophes des deux Pays, entre le Département des
Pyrénées-Orientales et la Province de Girone, depuis le
Val d’ Andorre jusqu a la Méditerranée, afin de compléter
d’une mer a I'autre I’ oeuvre si heureusement commencée
et poursuivie dans les traités de Bayonne des 2 décembre
1856 et 14 avril 1862, et pour consolider en méme temps
et & toujours I’ordre et les bonnes relations entre Frangais
et Espagnols dans cette partie orientale des Pyrénées, de
la méme maniere que sur le reste de la frontiére , depuis
I’embouchure de la Bidassoa jusqu’au Val d’Andorre,
ont jugé nécessaire d’insérer dans un troisiéme et dernier
traité spécial, faisant suite aux deux premiers précités,
les stipulations qui leur ont paru les plus propres
atteindre ce but, et ont nommé a cet effet pour leurs
Plénipotentiaires, savoir...

ART. 20. - Le canal conduisant les eaux de I'Aravo 2
Puycerda et situé presque entiérement en France
continuera d’appartenir avec ses rives, telles que les a
modifiées le passage de la route impériale allant en
Espagne et avec le caractére de propriété privée, a la ville
de Puycerda, comme avant le partage de la Cerdagne
entre les deux Couronnes.

Les relations entre le proriétaire et ceux qui ont le droit
d’arroser seront fixées par la Commission internationale
d’ingénieurs qui sera nommée pour le réglement de tout
ce qui se rapporte & I'usage des eaux conformément &
I’ Acte additionnel concernant les dispositions applicables
a toute la frontiére et portant la méme date que le présent
traité.

Les trois Traités de Bayonne sont complétés par un Acte
additionnel en date du 26 Mai 1886, ot figurent, entre
autres, les dispositions suivantes:

ACTE ADDITIONNEL AU TRAITES DE
DELIMITATION CONCLUS LES 2 DECEMBRE 1856,
14 AVRIL 1862 ET 28 MAI 1866

SIGNE A BAYONNE, LE 26 MAI 1866

Les soussignés, Plénipotentiaires de France et d’Espagne
pour la délimitation internationale des Pyrénées, diment
autorisés par leurs Souverains respectifs a I'effet de réunir
dans un seul acte les dispositions applicables sur toute la
frontiére dans I’un et 1’ autre pays et relatives a la conser-
vation de 1’abornement, aux troupeaux et paturages, aux
propriétés coupées par la frontiere et a la jouissance des
eaux d’un usage commun, dispositions qui, a cause de
leur caractére de généralité, réclament une place spéciale
qu’elles ne pouvaient trouver dans les traités de Bayonne
des 2 Décembre 1856 et 14 Avril 1862, non plus que
dans celui sous la date de ce jour, sont convenus des ar-
ticles suivants...

Régime et jouissance des eaux d'un usage common en-
tre les deux pays

ART. 8. - Toutes les eaux stagnantes et courantes, qu’elles
soient du domaine public ou privé, sont soumises a la
souveraineté du Pays ou elles se trouvent, et par suite a
sa législation, sauf les modifications convenues entre les
deux Gouvernements.

Les eaux courantes changent de juridiction du moment
oti elles passent d’un Pays dans I’ autre et, quand les cours
d’eau servent de frontiere, chaque Etat y exerce sa
juridiction jusqu’au milieu du courant.

ART. 9. - Pour les cours d’eau qui passent d’un Pays
dans I'autre, ou qui servent de frontiére, chaque
Gouvernement reconnait, sauf a en faire, quand il y aura
utilité, une vérification contradictoire, la l1égalité des
irrigations, des usines et des jouissances pour usages
domestiques existantes actuellement dans 1’autre Etat,
en vertu de concession, de titre ou par prescription, sous
la réserve qu’il n'y sera employé que I’eau nécessaire 4
la satisfaction des besoins réels, que les abus devront
étre supprimés, et que cette reconnaissance ne portera
point atteinte aux droits respectifs des Gouvernements
d’autoriser des travaux d’utilité publique, & condition des
indemnités légitimes.

ART. 10. - 5i, apres avoir satisfait aux besoins réels des
usages reconnus respectivement de part et d’autre comme
réguliers, il reste a I'étiage des eaux disponibles au pas-
sage de la frontiere, on les partagera d’avance entre les
deux Pays, en proportion de 1'étendue des fonds
arrosables appartenant aux riverians respectifs immédiats,
défalcation faite des terres déja irriguées.

ART. 11. - Lorsque, dans 1'un des deux Etats, on se
proposera de faire des travaux ou de nouvelles conces-
sions susceptibles de changer le régime ou le volume
d’un cours d’eau dont la partie inférieure ou opposée est
a I'usage des riverains de I’autre Pays, il en sera donné
préalablement avis a 1’ autorité administrative supérieure
du département ou de la province de que ces riverains
dépendent par 1'autorité correspondante dans la
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Juridiction de laquelle on se propose de tels projets, afin
que, s’ils doivent porter atteinte aux droits des riverains
de la Souveraineté limitrophe, on puisse réclamer en
temps utile a qui de droit, et sauvegarder ainsi tous les
intéréts qui pourraient se trouver engagés de part et
d’autre. Si les travaux et concessions doivent avoir lieu
dans une commune contigué a la frontiére, les ingénieurs
de 'autre Pays auront la faculté, sur avertissement
régulier 2 eux donné en temps opportun, de concourir a
la visite des lieux avec ceux qui en seront chargés.

ART. 12. - Les fonds inférieurs sont assujettis a recevoir
des fonds plus élevés du Pays voisin les eaux qui en
découlent naturellement avec ce qu’elles charrient, sans
que la main de ’homme y ait contribué. On n’y peut
construire ni digue, ni obstacle quelconque susceptible
de porter préjudice aux riverains supérieurs, auxquels il
est également défendu de rien faire qui aggrave la servi-
tude des fonds supérieurs.

ART. 13. - Quand les cours d’eau servent de frontiere,
tout riverain pourra, sauf I’autorisation qui serait
nécessaire d’apres la législation de son Pays, faire sur sa
rive des plantations, des travaux de réparation et de
défense, pourvu qu’ils n’apportent au cours des eaux
aucun changement préjudicable aux voisins, et qu'ils
n'empiétent pas sur le lit, c’est-a-dire sur le terrain que
I’eau baigne dans les crues ordinaires.

Quant 2 la riviére de la Raour, qui sert de frontiére entre
les territoires de Bourg-Madame et de Puycerda, et qui,
par des circonstances particuliéres n’a point de bords
naturels bien déterminés, on procédera a la démarcation
de la zone ot il sera interdit de faire des plantations et
des ouvrages, en prenant pour base ce qui a été convenu
entre les deux Gouvernements en 1750 et renouvelé en
1820; mais avec la faculté d’y apporter des modifica-
tions si on le peut, sans nuire au régime de la riviére, ni
aux terrains contigus, afin que, lors de I’exécution du
présent acte additionnel, on cause le moins de préjudice
possible aux riverains, en débarrassant le lit, qui sera fixé,
des obstacles qu'ils y auraient élevés.

ART. 14, - Si par des éboulements de berges, par des
objets charriés ou déposés, ou par d’autres causes
naturelles, il peut résulter quelque altération ou embarras
dans le cours de I'eau, au détriment des riverains de
I’autre Pays, les individus 1ésés pourront recourir a la
juridiction compétente pour obtenir que les réparations
et déblaiements soient exécutés par qui il appartiendra.

ART. 15. - Quand, en dehors des questions contentieuses
du ressort exclusif des tribunaux ordinaires, il s’élévera
entre riverains de nationalité différente des difficultés ou
des sujets de réclamations touchant I’'usage des eaux, les
intéressés s’adresseront de part et d’autre  leurs autorités
respectives, afin qu’elles s’entendent entre elles pour
résoudre le différend, si c’est de leur juridiction, et dans

le cas d'incompétence ou de désaccord, comme dans celui
ot les intéeressés n’accepteraient pas la solution
prononcée, on aura recours a 1'autorité administrative
supérieure du département et de la province.

ART. 16. - Les administrations supérieures des
départements et provinces limotrophes se concerteront
dans I’exercise de leur droit de réglementation des intéréts
généraux et d’interprétation ou de modification de leurs
reglements toutes les fois que les intéréts respectifs seront
engagés, et, dans le cas ol elles ne pourraient pas
s'entendre, le différend sera soumis aux deux
Gouvernments.

ART. 17. - Les Préfets et les Gouverneurs civils des deux
cOtés de la frontieére pourront, s’ils le jugent convenable,
instituer de concert, avec l'approbation des
Gouvernements, des syndicats électifs mi-partie de
riverains francais et de riverains espagnols, pour vieller
a I'exécution des réglements et pour déférer les
contrevenants aux tribunaux compétents.

ART. 18. - Une Commission internationale d’ingénieurs
constatera, ou elle le jugera utile, sur la frontiére du
département des Pyrénées-Orientales avec la province
de Girone, et sur tous les points de la frontiere o il y
aura lieu, '’emploi actuel des eaux dans les communes
frontaliéres respectives et autres, s’il est besoin, soit pour
irrigations, soit pour usines, soit pour usages
domestiques, afin de n’accorder dans chaque cas que la
quantité d'eau nécessaire, et de pouvoir supprimer les
abus; elle déterminera, pour chaque cours d’eau, 2 1’étiage
et au passage de la frontiére, le volume d’eau disponible
et I’étendue des fonds arrosables appartenant aux
riverains respectifs immédiats qui ne sont pas encore
irrigués; elle procédera aux opérations concernant la
Raour indiquées a I'article 13; elle proposera les mesures
et précautions propres a assurer de part et d’autre la bonne
exécution des réglements et a prévenir, autant que possi-
ble, toute querelle entre riverains respectifs; elle
examinera enfin, pour le cas ol on établirait des syndicats
mixtes, quelle serait 1’étendue 2 donner a leurs
aattributions.

ART. 19. - Aussit6t que le présent acte aura été ratifié,
on pourra nommer la Commission d’ingénieurs dont il
est parlé a I’article 18 pour qu’elle procéde
immédiatement a ses travaux, en commencant par la
Raour et la Vanera, ol ¢’est le plus urgent.

Aux traités de Bayonne sont encore rattachés trois ac-
cords additionnels; le premier destiné a assurer
I’exécution du Traité du 1 Décembre 1856, le second,
du Traité du 14 Avril 1862 et le troisieéme dénommé “Acte
final de la délimitation de la frontiére internationale des
Pyrénées”, du Traité du 26 Mai 1866 et de I’Acte
additionnel de la méme date.
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A 1'Acte final sont consignés différents réglements
concernant I'usage de certaines eaux, réglements établis
en vertu de I'article 18 de I’ Acte additionnel. Aucun de
ces reglements ne vise cependant le Carol et il ne parait
pas non plus qu’a une époque ultérieure les eaux de cette
rividre aient fait I’objet d’un tel réglement.

En revanche, la question de I'utilisation des eaux du lac
Lanoux a fait depuis 1917, & plusieurs reprises, 1’objet
d’échanges de vues entre les Gouvernements frangais et
espagnol. Ainsi, quand en 1917, les autorités frangaises
étaient saisies d'un projet tendant a dériver les eaux du
lac Lanoux vers I'Ariége et donc vers I’ Atlantique, le
gouvernement espagnol fit valoir auprés du Gouvernement
frangais que ce projet affecterait des intéréts espagnols et
demanda que le projet ne fiit pas mis en exécution sans
préavis au Gouvernement espagnol et accord entre les
deux Gouvernements (annexe 4 du Mémoire espagnol).
Un effet de cette démarche fut que, le 31 janvier 1918, le
Ministére des Affaires Etrangéres de France informa
I’Ambassadeur d’Espagne A Paris que le Ministére des
Travaux Publics de France ne prendrait aucune décision
concernant la dérivation des eaux du lac Lanoux vers
I’ Ariege sans que les autorités espagnoles fussent avisées
d’avance (annexe 7 du Mémoire espagnol). En réponse,
le Gouvernement espagnol fit savoir, le 13 Mars 1918,
qu’il voyait ainsi garanti le maintien scrupuleux du statu
quo jusqu’au jour od, le Gouvernement frangais croyant
devoir adopter définitivement un plan modifiant I'état de
choses actuel, un accord amical et équitable interviendrait
entre les Parties intéressées agissant conformément aux
stipulations concertées par les deux pays (annexe 8 du
Mémoire espagnol).

Des projets de déviation des eaux du lac Lanoux con-
tinuant d’étre étudiés par les autorités francaises, le
Gouvernement espagnol, dans une communication du 15
Janvier 1920 au Ministéres des Affaires Etrangéres de
France, rappela son désir d’étre consulté et demanda qu’il
soit procédé a la désignation d’une Commission
internationale qui, selon les dispositions des traités
existants, examinerait la question au nom des deux
Gouvernements et parviendrait 2 un accord sur les travaux
2 entreprendre qui sauvegarderait les intéréts espagnols
et francais en jeu (annexe 11 du Mémoire espagnol).
Comme suite 2 cette démarche, le Ministére des Affaires
Etrangéres de France communiqua, le 29 février 1920, 2
I’ Ambassade d’Espagne a Paris que le Gouvernement
francais était entierement d’accord avec le Gouvernement
espagnol pour considérer que la dérivation des eaux du
Lanoux ne pouvait étre résolue définitivement que
moyennant entente avec le Gouvernement espagnol.
Toutefois, le Ministére indiqua en méme temps que, les

études en cours n’étant pas terminées, le Gouvernement
frangais ne pouvait pas encore saisir le Gouvernement
espagnol de propositions fermes (annexe 13 du Mémoire
espagnol.).

Les années suivantes virent une série d’échanges de vues
sur la constitution de la Commission internationale et
sur la tiche qui lui serait confiée, le Gouvernement
frangais désirant limiter le mandat de la Commission a
prendre connaissance des observations faites par les
usagers espagnols et & en apprécier le bienfondé, tandis
que, selon I’opinion du Gouvernement espagnol, la Com-
mission serait compétente pour toutes les autres ques-
tions concernant le projet dont les délégations respectives
jugeraient I’examen nécessaire. Sur ces entrefaites, le
Gouvernement frangais fit savoir, le 17 janvier 1930, que
de nouveaux projets pour 1'utilisation de eaux du lac
Lanoux avaient pris la place de ceux étudiés
antérieurement et que, & ces nouveaux projets n’ayant
pas été suffisamment examinés par les services tech-
niques de I’Administration frangaise, il n’était pas pos-
sible d’établir sur les nouveaux projets une documenta-
tion telle que I’avait demandée le Gouvernement
Espagnol (annexe 30 du Mémoire espagnol). La situa-
tion mondiale ayant ensuite arrété les négociations sur
le lac Lanoux, celles-ci ne furent reprises qu’en 1949.

La reprise des négociations eut lieu a I’occasion d’une
réunion & Madrid, le 3 février 1949, de la Commission
internationale des Pyrénées, créée par un échange de notes
entre les Gouvernements espagnol et frangais en date du
30 mai et du 19 juillet 1875. A cette réunion, la délégation
francaise souleva de nouveau la question de 1'utilisation
des eaux du lac Lanoux et proposa la constitution d'une
Commission mixte d’ingénieurs avec mandat d'étudier la
question et faire rapport aux deux Gouvernements. Cette
proposition fut acceptée par la Délégation espagnole. Il
fut en outre entendu selon le procés-verbal de la réunion
que I’état de choses actuel ne serait pas modifié jusqu’a
ce que les Gouvernements en eussent décidé autrement,
d’un commun accord (annexe 31 du Mémoire du
espagnol). La Commission d’ingénieurs s’étant réunie
les 29 et 30 Aofit 2 Gerone, la Délégation frangaise
expliqua que le Gouvernement frangais, se trouvait en face
de plusieurs projets concernant |’utilisation des eaux du
lac Lanoux et n’avait encore pris aucune décision, mais
que la procédure prévue A I’article 11 de I’ Acte additionnel
serait mise en oeuvre dés que le Gouvernement aurait fait
son choix (annexe 32 du Mémoire espagnol). La réunion
de Gérone ne donna donc pas de résultat en ce qui concerne
le lac Lanoux.

Entre-temps, I'Electricité de France présenta, le 21
septembre 1950, auprés du Ministere de 1'Industrie de
France, une demande de concession, basée sur un projet
comportant la dérivation des eaux du lac Lanoux vers
1I’Ariége et la restitutions intégrale au Carol des eaux
dérivées, restitution qui s'effectuerait par une galerie
conduisant du cours supérieur de I’ Ariége a un point situé
sur le Carol en amont de la prise d’eau du canal du
Puigcerda (annexe 5 du Mémoire frangais). Le
Gouvernement frangais, cependant, tout en acceptant le
principe d'une restitution des eaux dérivées, ne s’estima

55



JUDICIAL DECISIONS IN MATTERS RELATED TO ENVIRONMENT/INTERNATIONAL DECISIONS VOLUME |

tenu qu'a rendre un volume d’eau correspondant aux
besoins réels des usagers espagnols. En conséquence, et
sans qu’il y efit recours a la Commission mixte
d’ingénieurs, le Préfet des Pyrénées-Orientales, par lettre
du 26 mai 1953, fit connaitre au Gouverneur de la prov-
ince de Gérone que la France allait procéder & un
aménagement du lac Lanoux comportant la dérivation de
ses eaux vers I’Ariége, mais que certains débits d’eaux
limités correspondant aux besoins réels des riverains
espagnols seraient assurés au niveau de la prise d’eau du
canal de Puigcerda et que le Gouvernement espagnol était
intivé a préciser les indemnités auxquelles ces travaux
d’utilité publique pourraient donner lieu conformément a
I'article 9 de I’ Acte additiionnel (annexe 7 du Mémoire
frangais). Le Gouvernement espagnol réagit en
demandar.t, le 18 juin 1953, que les travaux du lac Lanoux
ne fussent entrepris qu’aprés une réunion de la Commis-
sion mixte d’ingénieurs (annexe 36 du Mémoire espagnol).
Le Gouvernement frangais répondit, par note du 27 juin
1953, qu'il donnait bien volontiers I’assurance que rien
n’avait encore été entrepris ou n’était sur le point de I’ étre
en ce qui concernait le lac Lanoux, bien que |'Acte
additionnel ne prévit pas que les travaux portant atteinte
au régime des eaux pussent étre suspendus a la demande
de 'autre Partie. En outre, le Gouvernement frangais
donna son accord & ce que la Commission mixte
d’ingénieurs se réunisse (annexe 27 du Mémoire espagnol.

Entre-temps, le Gouvernement frangais vint a réviser sa
position concernant la quantité d’eau qu'il fallait restituer
au Carol et se décida a accepter le projet de restitution
intégrale qu’avait présenté 1’Electricité de France en
demandant la concession. En conséquence, le Préfet des
Pyrénées-Orientales communiqua au Gouverneur de
Gérone, par lettre du 21 janvier 1954, le dossier tech-
nique de ce projet. Il était signalé, dans sa lettre, que le
projet n'apporterait aucun changement au régime des
eaux sur le versant espagnol, puisque I'intégralité des
apports dérivés vers I’ Ariége serait restituée au Carol:
I’état de choses actuel ne devant pas étre modifié, les
engagements pris lors de la réunion de la Commission
des Pyrénées a Madrid, le 3 février 1949, se trouveraient
donc respectés (annexe 8 du Mémoire frangais).

A la suite la communication ainsi faite au Gouverneur
de la province de Gérone, le Gouvernement espagnol,
par note du 9 avril 1954, attira I’attention sur les graves
préjudices que les travaux envisagés occasionneraient, a
son avis, a la Cerdagne espagnole et demanda une réunion
de la Commission mixte d'ingénieurs. Dans sa réponse
en date du 18 juillet 1954, le Gouvernement frangais
souligna la différence qu'il y avait entre les projets mis a
I’étude en 1949 et 1953, qui ne prévoyaient qu’une res-
titution partielle des eaux, et le projet adopté en dernier
lieu, qui comportait que les eaux seraient intégralement
restituées au Carol avant leur entrée en territoire
Espagnol. Dans le premier cas, les autorités francaises
avaient, selon 1'article 11 de 1'Acte additionnel,

I’obligation d’informer les autorités espagnoles des
travaux envisagés et ceci dans le but d’arriver a une fixa-
tion des indeminités qu’il y aurait éventuellement lieu
de verser. C’était dans cet esprit qu’avaient été rédigées
la communication du 26 mai 1953 du Préfet des Pyrénées-
Orientales au Gouverneur de Gérone et la note du
Gouvernement frangais du 27 juin 1953. Ainsi, cette
derniére s’était bornée a donner I'assurance que rien
n’avait encore ét€ entrepris ou n’était sur le point de I’étre
en ce qui concernait le lac Lanoux et n’avait pas
subordonné |’ouverture des travaux aux résultats des
travaux de la Commission mixte d’ingénieurs. Dans le
cas du dernier projet frangais, au contraire, les riverains
espagnols ne devraient subir aucun préjudice puisque,
sur le territoire espagnol, ni le débit, ni le régime, ni le
tracé du Carol ne seraient modifiés. L'article 11 de I’ Acte
additiionnel n’était donc pas applicable et les autorités
frangaises n’étaient nullement tenues a faire dépendre
I’ouverture des travaux de la réunion de la Commission
mixte d’ingénieurs. Toutefois, le Gouvernement frangais,
dans un souci de compréhension et de coopération
mutuelles, ne s’opposait pas a ce que cette Commission
fiit réunie pour étudier le détail de la restitution des eaux
du Carol, étant entendu que la question de principe ne
saurait étre débattue (annexe 9 du Mémoire frangais).

La réunion de la Commission mixte d’ingénieurs eut lieu
a Perpignan le 5 aoiit 1955 sans donner aucun résultat
(annex 39 du Mémoire espagnol). La question de
I’aménagement du lac Lanoux fut ensuite reprise a la
prochaine réunion de la Commission Internationale des
Pyrénées, tenue a Paris du 3 au 14 novembre 1955. A
cette occasion, le projet frangais communiqué au
Gouverneur de Gérone le 21 janvier 1954, fut I’objet d’un
échange de vues, au cours duquel la délégation frangaise
formula un certain nombre de propositions, liant
I’exécution des travaux projetés a des garanties pour les
intéréts des riverains espagnols. Aucun accord n'ayant
cependant pu intervernir, la Commission décida, en
acceptant une proposition frangaise a cet effet, qu’il serait
constitué une Commission mixte spéciale, chargée
d’élaborer un projet pour I'utilisation des eaux du lac
Lanoux, qui serait soumis aux deux Gouvernements. La
délégation frangaise précisa toutefois que si, dans un délai
de trois mois a partir du 14 novembre 1955, la nouvelle
Commission n’avait pas abouti & une conclusion, les
autorités francaises reprendraient leur liberté dans la
limite de leurs droits (annexe 10 du Mémoire francgais).

La Commission mixte spéciale se réunit a Madrid du 12
au 17 décembre 1955. La délégation frangaise déposale
texte d’un projet, qui correspondait au contenu du projet
cmmuniqué au Gouverneur de Gérone le 21 janvier 1954
et aux propositions frangaises faites a la réunion de la
Commission Internationale des Pyrénées au mois de
novembre 1955 (annexe 11 du Mémoire frangais).

Le projet francais d’aménagement du lac Lanoux
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(Mémoire frangais, pages 3 49, ainsi que les annexes, p.
111 a 115) comporte essentiellement les traits suivants.

Sans que soient modifiés les sources et le ruissellement
qui alimentent actuellement le lac, celui-ci serait
transformé, notamment par la constitution d'un barrage,
de manigre A pouvoir accumuler une quantité d’eau qui
ferait passer sa capacité de 17 a 70 millions de métres
cubes. Les eaux du lac, qui se déversent naturellement
par un ruisseau afluent du Carol et par 1a coulent vers
I’Espagne cesseraient normalement de suivre ce cours.
Elles seraient employées a produire de 1'énergie
électrique par une dérivation qui les menerait vers
I’ Arigge, affluent de la Garonne. Ces eaux iraient donc
se perdre dans I'Océan Atlantique et non plus dans la
Méditerranée. Pour compenser ce prélévement dans les
eaux qui alimentent le Carol, une galerie souterraine de
restitution conduirait une partie des eaux de I’ Ariége vers
le Carol, auquel elles seraient restituées en territoire
frangais en amont de la prise d’eau du canal de Puigcerda.

Ce projet se propose donc de construire un grand bassin
d’accumulation dans le site trés favorable du lac Lanoux,
d’utiliser les eaux de ce bassin sous une hauteur de chute
élevée et de restituer au Carol, en I'empruntant 2 I’ Ariege,
une quantité d’eau égale a celle qui est apportée au lac
Lanoux par les sources et le ruissellement naturel. La
mesure des apports naturels au lac Lanoux est déterminée
selon un principe simple. On mesure périodiquement -
en principe toutes les semaines - le volume d’eau du lac
pour déterminer ’accroissement des eaux; on ajoute
ensuite  ce volume la qunatité d’eau utilisée dans la chute
et restitée aprés turbinage a I’ Ariége; 1'on retranche le
volume d’eau artificiellement repompée dans le lac pour
utiliser la force électrique a des heures ol elle ne trouve
pas un emploi plus rentable. On obtient ainsi la
consistance au cours d’une période donnée des apports
naturels regus par le lac; il est facile d’en déduire le débit
horaire moyen de la restitution qui doit étre opérée par
le canal qui dérive une part des eaux de I’ Ariege vers le
Carol. Ce procédé de calcul est susceptible d’introduire
dans le régime des eaux du Carol une certaine modifica-
tion, qui est fonction de la durée de la période choisie.
En effet, il introduit tout d’abord un décalage dans le
temps: le volume des restitutions est pendant une période,
fonction des apports naturels regus pendant la période
immédiatement antérieure; d'autre part, la restitution est
opérée selon une valeur moyenne des apports, qui fait
abstraction des écarts par rapport a cette moyenne pen-
dant cette méme période. Rien n’empéche toutefois de
prendre des périodes de références trés courtes (une
semaine, plusieurs jours, un jour ou méme moins), de
telle sorte que la différence de régime du fleuve, toute
signification pratique. Pour assurer la restitution d’eaux
équivalentes a celles des apports naturels, méme dans
I"hypothése ol un incident technique ne permettrait pas
2 la restitution de s’opérer a partir de 1’ Ariége par la
galerie prévue a cet effet, un double jeu de robinetterie

permettrait d’assurer la restitution a partir des eaux du
lac Lanoux lui-méme, qui retrouveraient ainsi pour un
temps leur cours actuel.

Le projet frangais comporte, a coté de ces dernigres
garanties d’ordre technique, deux autres garanties et
un avantage; une Commission mixte paritaire franco-
espagnole assure le contrdle des travaux ainsi que de
la régularité des restitutions. Un membre du Consulat
Espagnol de Toulouse, bénéficiant des immunités et
des privileéges prévus par la Convention franco-
espagnole du 7 janvier 1862, aura toujours accés a
toutes les installations du projet. Le volume des resti-
tutions, sans étre jamais inférieur aux apports réels,
sera fixé & un minimum annuel de 20 millions de
metres cubes.

La délégation espagnole ayant maintenu son opposition
de principe contre toute dérivation des eaux du lac
Lanoux, la réunion de la Commission mixte spéciale du
mois de Décembre 1955 n’aboutit a aucun résultat. 11
fut toutefois convenu qu’une nouvelle réunion de laméme
Commission aurait lieu & Paris, ol elle s’ ouvrit le 2 mars
1956. Au cours de cette réunion, la délégation frangaise
fit savoir qu’elle pourrait offrir encore certaines modalités
et garanties destinées 2 servir les intéréts des riverains
espagnols, en dehors de celles déja incluses dans le projet
frangais. Ladélégation espagnole, d’autre part, présenta
un contre-projet d’utilisation des eaux du lac Lanoux sans
leur déviation du cours du Carol. Les points de vue des
deux délégations ne purent étre rapprochés et la Com-
mission, n’ayant pas pu parvenir a un accord, décida, le
6 mars 1956, de cloturer ses travaux et d’en rendre compte
aux deux Gouvernements (annexe 11 du Mémoire
francais).

Faisant suite 2 la déclaration de la délégation frangaise &
la réunion de la Commission Internationale des Pyrénées
au mois de novembre 1955, le Gouvernement frangais
informa, par note du 21 mars 1956, le Gouvernement
espagnol de sa détermination d’user désormais de sa
liberté dans la limite de ses droits (annexe 12 du Mémoire
francais). En conséquence, les travaux d’aménagement
du lac Lanoux - qui, déclarés d’utilité publique par arrété
du 20 Octobre 1954, n’avaient jusqu’alors consisté qu’en
la construction d’une route et I'installation d’un
téléphérique - reprirent le 3 avril 1956. Ils ont été depuis
cette date réalisés en grande partie, sans toutefois
comporter aucune dérivation des eaux s’écoulant du lac
Lanoux.

Le Gouvernement espagnol a demandé au Tribunal de
vouloir déclarer que le Gouvernement frangais ne peut
pas exécuter les travaux d'utilisation des eaux du lac
Lanoux, conformément aux modalités et garanties
prévues dans le projet d* “Electricité de France”, car si
préalablement un accord n’intervenait pas entre les deux
Gouvernements sur le probléme de 1'aménagement des
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dites eaux, le Gouvernement frangais commettrait une
infraction aux dispostions pertinentes du Traité de
Bayonne du 26 mai 1866 et de I’ Acte additionnel de la
méme date (Contre-Mémoire espagnol, p. 144).

Le Gouvernement francais a demandé au Tribunal de dire
et juger que le Gouvernement frangais est fondé a soutenir
qu’en exécutant, sans un accord préalable entre les deux
Gouvernements, des travaux d’utilisation des eaux du
lac Lanoux dans les conditions prévues au projet et aux
propositions frangais visés au préambule du compromis
d’arbitrage du 19 Novembre 1956, il ne commettrait pas
une infraction aux dispositions du Traité de Bayonne du
26 mai 1866 et de I’Acte additionnel de la méme date
(Mémoire francais: p.67).

Les principaux arguments avancés par les Parties sont
les suivants:

Le Mémoire espagnol contient des conclusions qui,
répétées dans le Contre-Mémoire, sont rédigées ainsi:

1. Les projet d’Electircité de France affecte la totalité
du régime et du débit des eaux qui proviennent du lac
Lanoux et s’écoulent par le Carol, parce que I'un et I’autre
se verraient prédéterminés par la modification de la cause
physique qui détermine I'écoulement de ces eaux par le
lit de cette riviere.

2. Le projet d’Electricité de France est fondé sur la
dérivation des eaux du bassin du Carol, qui se déversent
a travers le Ségre et I'Ebre dans la Méditerranée, pour
les transporter a |’ Ariege, dont les eaux s’unissent a la
Garonne et se déversent dans 1’Atlantique. Ce
détournement produirait une modification de la
physionomie physique du bassin hydrographique du
Carol, car il transformerait radicalement sa structure dés
son origine, par 'effet de la soustraction totale du vol-
ume d’eau qui coule actuellement par son cours naturel.

3. La restitution de 1’équivalent du débit capté selon
qu'il est prévu dans le projet d’Electricité de France,
implique que ce débit ne coulera plus naturellement dans
son cours, la cause physique de son actuel écoulement
étant supplantée et remplacée par la volonté d’un seul
pays, tant dans la captation des eaux du Lanoux que dans
la restitution d’un éventuel équivalent prélevé sur
I’Ariége. Cette modification unilatérale de la cause phy-
sique de I'écoulement de I’actuel débit du Carol et la
substitution de sa substance hydraulique par une autre,
de provenance différente, transformeraient les eaux du
bassin versant qui sont communes par nature, en des eaux
a 'usage prédominant d'un seul pays, consacrant ainsi
une prépondérance physique, qui aujourd’hui n’existe
pas, comme le met en lumiére le fait que les eaux coulent
actuellement sous 1’empire d’une loi physique, tandis
qu’aprés I’exécution du projet, leur éventuel équivalent
serait restitué, exclusivement, par I’oeuvre de la volonté

humaine qui les a captées.

4. La possibilité technique de restituer 1’équivalent des
eaux captées, selon ce que prévoit le projet d’Electricité
de France, n'amoindrit en rien la profonde transforma-
tion que subirait, dans sa structure physique, le bassin
versant du Carol, en raison de I'interposition humaine
dans le cours des eaux qui, jusqu'a présent, coulent
naturellement. La restitution de cet équivalent ne ferait
qu’atténuer les conséquences de ladite transformation,
mais ne déforcerait (sic) pas 1'effectivité de la
prépondérance physique acquise par une Partie, une fois
le projet exécuté, prépondérance qui ne serait pas non
plus palliée par un régime juridique répondant & une con-
ception unilatérale, contraire au régime de communauté
que I’ Acte sanctionne.

5. Les garanties et les prétendus avantages prévus dans
le projet d’Electricité de France (création d’une Com-
mission hispano-frangaise, qui contrblerait les travaux
des installations de restitution, nomination d’un ingénieur
espagnol, jouissant du statut consulaire, qui inspecterait
ensuite leur fonctionnement, plus grandes disponibilités
d’eau a1'époque des irrigations, et création d’une réserve,
dans le lac Lanoux, a utiliser en Espagne), ne constitu-
ent pas en eux-mémes une contrepartie qui permettrait
de rétablir juridiquement le régime de communauté, ruiné
par la réalisation unilatérale du projet mentionné.

6. Les caractéristiques du projet d’Electricité de France,
et les effets que doit entrainer son exécution, prouvent
que les travaux appropriés sont du genre de ceux qui
requiérent 1’accord préalable des deux Gouvernements
avant exécution, comme il ressort des dispositions de
I'article 11 en relation avec les articles 12, 15 et 16 de
I’Acte du 26 mai 1866, point de vue qu’a soutenu le
Gouvernement francais lui-méme concernant le projet
d’aménagement hydraulique, connu sous le nom de “Ojo
de Toro” dans le Val d’ Aran.

7. En conséquence, 1'exécution du projet d’Electricité
de France, sans l’accord préalable des deux
Gouvernements, entrainerait, de la part du Gouvernement
frangais, une infraction aux articles 11, 12, 15 etde I’ Acte
de 1866 pour destruction du régime de communauté que
sanctionnent cet instrument international et les Traités
de délimitation auxquels il sert de complément, régime
dont le projet espagnol est respectueux par 1’évaluation
adéquate qu'il fait des intéréts de I'Espagne et de la
France. (Contre-Mémoire espagnol. p. 141-143.)

Le Mémoire frangais continent les conclusions suivantes:

1. Le Traité de Bayonne du 26 mai 1866 et I’ Acte additionnel
de la méme date n'ont pas eu pour objet de “figer” a
perpétuité les conditions naturelles existant a I'époque: ils
se sont bornés, en la matiere, a énoncer les régles selon
lesquelles celles-ci pourraient, le cas échéant, étre modifiées.
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2. La souveraineté de chacun des deux Etats sur son
territoire demeure consacrée, avec les seules restrictions
prévues par les actes internationaux en vigueur entre eux.

3. En particulier, leur droit d’entreprendre des travaux
d’utilité publique est expressément confirmé.

4. La faculté pour un Etat de procéder a de tels travaux
n’est subordonnée 4 1’assentiment préalable de I'autre
Etat par aucune des dispositions des Actes ci-dessus visés,
notamment par les articles 11 out 16 de 1’Acte
additionnel. Le Gouvernement espagnol en a lui-méme
jugé ainsi en autorisant non seulement sans assentiment,
mais méme sans consultation du Gouvernement frangais,
des travaux au Val d’ Aran.

5. Le Gouvernement frangais, a observé les régles de
procédure destinées a préserver, en pareille matiere, tous
les droits et intéréts en cause.

6. Le projet francais avec les garanties et modalités dont
il est assorti, sauvegarde entierement les droits et intéréts
de I'Espagne dont il ne compromettrait en aucune
maniére |'indépendance.

7. Les droits et intéréts frangais seraient en revanche
sérieusement lesés si ce projet n’était pas réalisé ou méme
s’il était remplacé par le projet espagnol, dont la valeur
économique serait sensiblement moindre.

8. Le projet frangais, tel qu'il a été congu, présenté et
garanti, répond donc pleinement aux conditions requises
par les dispositions conventionnelles en vigueur entre
les deux Etats pour étre valablement exécuté, méme en
I'absence de I’assentiment, non obligatorie, du
Gouvernemnt espagnol. Mémoire frangais, p. 66-67.

Le Contre-Mémoire espagnol répond aux conclusions du
Mémoire frangais dans les termes suivants:

1. Le Traité de Bayonne du 26 mai 1866 et 1’Acte
additionnel de la méme date n’ont pas voulu cristalliser
a perpétuité les conditions qui existaient a I’époque; ils
se sont bornés a énoncer des régles en la matiére, régles
suivant lesquelles ces conditions peuvent étre modifiées.
Mais ces régles ont été congues et rédigées dans un es-
prit d’amitié, de confiance réciproque et dans I’idée de
I’accord mutuel nécessaire qui informent tout le régime
du “communauté de paturages” qui est latent dans ce
Traité, et sous-jacent a 1’ Acte additionnel.

2. La souveraineté des Etats contractants sur les eaux
des fleuves successifs, qui coulent sur leur territoire, n’est
pas absolue, mais elle est soumise aux modifications
convenues entre les deux Parties.

3. Laregle de lareconnaissance prioritaire des légitimes
utilisations existantes et la régle de la distribution du

volume d’eau excédentaire, en saison d’été, sont de
claires limitations 2 la souveraineté territoriale,
puisqu’elles sont ét€ établies au bénéfice de la jouissance,
commune et pacifique, des eaux des fleuves, qui coulent
sur le territoire des deux Etats. Et le droit de chaque
pays d'exécuter des travaux d'utilité publigue ne peut
primer celui de ['utilité commune qui découle de ces
régles, car le concept de droit intérieur est subordonné 2
ce dernier principe de droit international.

4. La faculté, que possede chaque Etat, de procéder a
des travaux d’utilité publique est nécessairement
subordonnée a I’accord avec I’autre Etat, si ces travaux
affectent le régime et le débit des fleuves, et, en ce sens,
peuvent causer préjudice aux riverains de I’autre Etat. -
Ceci ressort clairement de I'article 11 de I’ Acte, puisqu’il
ne dit pas un mot d’indemnités grace auxquelles on
pourrait compenser d’éventuels préjudices, mais établit
I’obligation de donner avis & qui de droit (imprécision
significative comme on I'a expliqué en temps opportun,
de maniére que ne soient pas lésés les intéréts qui
pourraient se trouver engagés. Et ceci exige
nécessairement la conciliation des intéréts opposés grace
al’accord des Parties. L'article 11, en rapport avec le 15
et le 16, ol est stipulée la collaboration administrative
ou gouvernementale entre les deux Etats, confirme la
nécesssité de cet accord, selon qu’il ressort de I’exégése
correcte de ces dispositions. Pareil accord est beaucoup
plus justifié, quand les travaux d’utilité publique
affectent, non des causes secondaires, comme le régime
et le débit des fleuves, mais une cause principale, comme
laraison physique de leur écoulement, ou leur substance
hydraulique, ainsi qu’il advient dans le projet
d’Electricité de France, occurrence dans laquelle le
Gpouvernment espagnol et le Gouvernement frangais ont
concordé successivement pour considérer que pareil ac-
cord est inévitable. Car si le Gouvernement espagnol
défend a présent ce point de vue au sujet du projet francgais
précité, le Gouvernement frangais a, lui aussi, abondé
dans ce sens au sujet du projet de I’entreprise “Productora
de Fuerzas Motrices” qui était axé sur le détournement
des eaux dans la partie haute du Val d’ Aran (affaire “Ojo
de Toro” précédemment évoquée).

5. Les reégles de procédure, que le Gouvernment frangais
a observées, ne suffisent pas a préserver tous les intéréts
et droits en présence, puisque 1'avis qu'il a pu donner
concernant les travaux ne s’épuise pas en lui-méme, mais
constitue simplement une notification qui permet a I’autre
Partie d’adopter I’attitude la plus propre a sauvegarder
ces droits et intéréts. Et cette attitude peut étre le si-
lence, 1’acceptation ou I'opposition, en ce dernier cas
afin d’entamer les conversations conduisant 2 la concili-
ation des intéréts et a I'éventuel accord. C’est pourquoi
la simple observance des régles de procédure par le
Gouvernement frangais ne signifie pas qu'il ait accom-
pli toutes les obligations de I’ Acte, puisque cette affir-
mation équivaudrait a tenir pour valable la prétention que
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cet instrument international n’établit que des regles de
procédure s’appliquant aux modalités d’exercice de la
souveraineté des Parties, mais sans proprement limiter
cette derniére, alors que les limitations que renferme cet
Acte ont une portée essentielle, ainsi qu’on I’a maintes
fois exposé.

6. Les garanties et modalités du projet frangais ne
sauvegardent pas les intéréts et les droits espagnols, en-
core que, naturellement, elles ne compromettent pas
I'indépendance matérielle du pays; les conséquences de
1I'aménagement des eaux du lac Lanoux ne peuvent aller
siloin. Mais ce projet affecte son droit a I'indépendance
et compromet sérieusement des intéréts trés importants,
qui touchent le point le plus sensible de 1’agronomie du
pays, c’est-a-dire le manque d’eau pour les irrigations,
et il en résulterait des dommages trés graves, si I'on ne
pouvait régulariser |’ utilisation intégrale des eaux de ce
lac, suivant son bassin versant naturel. En tous cas, les
garanties du projet frangais sont insuffisantes, parce
qu’elles ont été congues unilatéralement, en partant du
concept erroné que I'on peut disposer librement de ces
eaux en territoire frangais, raison pour laquelle ce projet
répond & un critére unilatéral, qui fait abstraction d’un
aménagerment rationnel des eaux du bassin au bénéfice
des deux Parties et ‘d’une régularisation juridique
bilatérale de cet aménagement, comme garantie efficace
pour les deux Parties.

7. L'affirmation est purement gratuite, selon laquelle,
les intéréts et les droits francais seraient 1ésés, si 1’on ne
réalisait pas le projet francais et s’il était remplacé par
I’espagnol, dont on prétend que la valeur économique
est sensiblement moindre. Et I’affirmation est gratuite,
car la derniére observation n’envisage que le total de
I’énergie produite et omet de dire que, selon les calculs
techniques, les deux projets ne différent que de 10%.
Mais elle ne tient pas compte que le projet espagnol est
congu sur la base de 1'aménagement des eaux suivant
leur bassin versant naturel, ce qui en permet une
régularisation plus parfaite pour les irrigations et fait que
les intéréts des deux Parties en bénéficient également,
au lieu de favoriser les intéréts d'une seule, comme le
fait le projet francais, dont le fondement consacre une
prépondérance qui répugne a I’esprit d'égalité, dont
I’ Acte additionnel s’inspire. Et c’est la I’autre aspect
que le projet d’Electricité de France ne met pas diiment
en valeur, car il affecte jusqu’a I’équilibre politique en-
tre les deux souverainetés, équilibre que sanctionnent les
Traités de délimitation, point que respecte le projet
espagnol. Par conséquent, le dommage que le projet
francais causerait aux intéréts espagnols serait impor-
tant, permanent et contraire au régime de communauté
établi par le Traité de Bayonne et son Acte additionnel,
tandis que le prétendu dommage que subiraient les
intéréts frangais, si leur projet n'était pas réalisé, se réduit
A n'obtenir qu'une production hydro-électrique
relativement plus faible, ce qui ne laisse pas d’étre un

inconvénient minime, qui peut bien &tre supporté au
bénéfice des relations de bon voisinage entre les deux
pays et conformément a I’esprit qui inspire les Traités
de délimitation et leur Acte additionnel.

8. Le projet d’Electricite de France ne répond pas aux
exigences de dispositions conventionnelles en viguer,
parce qu’il été congu unilatéralement sur le principe que
la France peut disposer librement des eaux qui coulent
sur son terriotire. C’est pourquoi, tant sa conception tech-
nique que sa réglementation juridique sont contraires au
régime de communauté que sanctionne 1'Acte, dont la
lettre et I"esprit seraient méconnus, si le projet était exécuté
sans arriver d’abord a un accord avec le Gouvernement
espagnol, étant donné que la nécessité de cet accord ressort
de I'applicatin correcte des dispositons de cet Acte.
(Contre-mémoire espagnol, p. 135-140.)

Le Contre-Mémoire frangais répond aux conclusion sdu
Mémoire espagnol dans ces termes:

1. 1l importe de préciser, une tois de plus, pour marquer
I'exacte protéematerielle du projet d’Electricité de
France, que ce dernier n’affecterait pas I’ensemble des
eaux du bassin du Carol. Il ne comporterait que la
dérivation des eaux provenant du Lanoux et qui ne rep-
resentant que le quart environ de celles qui alimentent le
Carol. Jusqu’a concurrence des trois quarts, les eaux de
ce bassin garderaient donc leur destination naturelle. Les
modifications résultant de 1'exécution du projet
porteraient uniquement sur une courte portion du cours
du Carol, située en France. La restitution compléte du
volume d’eau dérivé aurait lieu bien en amont de la téte
du canal de Puigcerda et. a fortiori, de la frontiére
espagnole. Sur le territoire espagnol, ni le régime ni le
débit du Carol ne subraient le mondre changement.

2. La dérivation non pas des eaux du bassin du Carol,
comme le dit le Mémoire espagnol, mais seulement des
apports du Lanoux a ladite riviére, entrainerait sans doute,
dans cette trés faible mesure, et seulement en territoire
frangais, une modification physique dudit bassin. Mais
une telle modification, dans les conditions prévues, n'est
interdite in par le Traité du 26 mai 1866, ni par I'Acte
additionnel de la méme date.

3. On ne peut pas dire que le Carol cesserait de suivere
son cours naturel. Sauf sur une minime partie du territoire
frangais, aucun changement ne serait apporté a ce cours.
Ce n’est — on s’excuse d’avoir a le répéter — qu’une
quantité trés limitée de ses eaux qui serait utlisée d’une
maniére a prédominante a par la France. Rien ne prohibe
une telle utilisation, si celle-ci est compensée par la res-
titution d’une quantité d’eau équivalente, ce qui serait le
cas.

4. Larestitution des apports dérivés ne serait pas partielle,
mais totale. C’est 12 la base méme du projet de I’
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“Electricité de France”. Cette restitution totale a fait
I’objet d’engagements formels et inconditionnels de la
part du Gouvernement frangais. Dans ces conditions,
dire que la restitution dépendrait du “bon vouloir” de la
France est faire a cette derniére un procés de tendance
que rien n’autorise et manifester un esprit de suspicion
qui rendrait impossibles les relations internationales.

5. Le fonctionnement du systeme aboutirait, grice a la
restitution compléte du volume d’eau dérivé, au maintien
du régime d'utilisation des eaux d’usage commun; tel
qu’il a été étabil par I’Acte additionnel. L’'analyse a
laquelle il a été procédé ci-dessus (p. 41-43), des garanties
offertes par le Gouvernement frangais suffit 2 en montrer
’indiscutable efficacité, tant sur le plan juridique que
sur le plan pratique romprait, au détriment de la France,
un veto espagnol de nature A préjudicier gravement aux
intéréts de celle-ci, alors que la réalisation du projet ne
porterait aucune atteinte aux intéréts espagnols.

6. Sur ce point, qui constitue le fond méme du débat, la
divergence d'opinion entre les deux Gouvernments est
complete et il appartient du Tribunal de statuer, sans qu’il
soit besoin d’exposer a nouveau les arguments invoqués
par le Gouvernement frangais dans son Mémoire et au
présent Contre-Mémoire.

7. Ladivergence d'opinion sur le point precédent entraine
inévitablement le méme dissentiment sur celui-ci; le
Gouvernmenet frangais maintient que, pour 1’ensemble
des motifs exposés par lui, la réalisation de son projet ne
modifierait pas le régime établi par I’ Acte additionnel et
qui ne prescrit nulle part, en pareil cas, la nécessité d’un
accord préalable de I'autre Etat. Il remarque d’ailleurs
que, dans ces conclusions, le Gouvernement espagnol ne
vise que cet Acte et ne parait plus se référer au Traité de
Bayonne lui-méme. (Contre-Mémoire francais, p. 61-63.)

En outre, le Contre-Mémoire frangais ajoute les conclu-
sions suivantes:

1. Le Mémoire espagnol fait abstraction, dans sa dis-
cussion juridique, de la disposition finale de I’article 9
de I’ Acte additionnel, qui réserve le droit respectif de
chacun des Gouvernments d'autoriser des travaux
d’utilité publique.

2. 1l laisse dans 1'ombre le fait que le projet frangais
prévoit la restitution totale du volume d’eau dérivé et
non, comme il I'indique 2 plusieurs reprises, une restitu-
tion partielle.

3. Il passe sous silence les engagements formels pris, au
sujet de cette restitution totale, par le Gouvernement
frangais.

4, Tl analyse d’une maniére manifestement insuffisante
les garanties offertes par ce dernier.

5. 1l ne fait pas apparaitre assez clairement que le projet
frangais n’affecte pas la totalité des eaux du bassin du
Carol, mais seulement le quart environ de celles-ci.

6. Il n'apporte aucune précision concréte sur les
dommages que la réalisation du projet francais causerait
aux intéréts espagnols. (Contre-Mémoire francais, p.63.)

En ce qui concerne les nouveaux arguments avangés au
cours des plaidoiries orales, il en sera tenu compte dans
les considérations du Tribunal, pour autant que de besoin.

*¥

Hedkokok

En droit le Tribunal considére:

1. Les travaux publics prévus dans le projet frangais sont
entierement situés en France: la part la plus importante
sinon la totalité de leurs effets se fait sentir en territoire
frangais: ils portent sur des eaux que I’ Acte additionnel
soumet 2 la souveraineté terriotriale frangaise selon son
article 8:

Toutes les eaux stagnantes et courantes, qu’elles soient
du domaine public ou privé, sont sourmises a la
souveraineté du Pays oi elles se trouvent et, par suite, &
sa législation, sauf les modifications convenues entre les
deux Gouvernements.

Les eaux courantes changent de juridiction du moment
ot elles passent d’un Pays dans I’autre et, quand les cours
d’eau servent de frontiere, chaque Etat y exerce sa
juridiction jusqu’au milieu du courant.

Ce texte pose lui-méme une réserve au principe de la
souveraineté territoriale (“sauf les modifications
convenues entre les deux Gouvernments™); des disposi-
tions du Traité et de I’ Acte additionnel de 1866 énoncent
les plus importantes de ces modifications: il peut y en
avoir d’autres. Il a été soutenu, devant le Tribunal, que
ces modifications devaient étre interprétées d’une
maniére restrictive, parce que dérogeant a la souveraineté.
Le Tribunal ne saurait admettre une formule aussi
absolue. La souveraineté territoriale joue 2 la maniére
d’une présomption. Elle doit fléchir devant toutes les
obligations internationales, quelle qu’en soit la source,
mais elle ne fléchit que devant elles.

La question est donc de savoir quelles sont, en I'espéce,
les obligations du Gouvernement frangais. Le
Gouvernement espagnol s’est efforcé de les établir: c’est
a partir de son argumentation que le probléme doit étre
examiné.

2. L'argumentation du Gouvernement espagnol présente
un caractére général qui appelle des remarques
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préliminiaires. Le Gouvernement espagnol fonde son
argumentation d’abord sur le texte du Traité et de I’ Acte
Additionnel de 1866. Elle correspond ainsi exactement
a la compétence du Tribunal telle qu’elle est fixée par le
compromis d’arbitrage (article premier). Mais de plus,
le Gouvernement espagnol se base a la fois sur les traits
généraux et traditionnels du régime des frontitres
pyrénéenes et sur certaines régles de droit international
commun pour procéder a |'interprétation du Traité et de
I’ Acte additionnel de 1866.

Par ailleurs, le Mémoire francais (p.58) examine la ques-
tion posée au Tribunal a la lumiére du “droit des gens”.
Le Contre-Mémoire frangais (p.48) fait de méme avec la
réserve suivante: “quoique la question soumise au Tri-
bunal soit nettement circonscrite par le compromis 2
I’interprétation, dans le cas envisagé, du Traité de
Bayonne du 26 mai 1866 et de 1' Acte additionnel de la
méme date”. Dans ses plaidoiries orales, I’Agent du
Gouvernement frangais a déclaré: “le compromis ne
charge pas le Tribunal de rechercher s’il existe, en la
matiére, des principes généraux du droit des gens
applicables a 'espéce” (3° séance, p.7) et: “Un traité
s’interpréte dans le contexte du droit international positif
du moment ol il peut étre appliqué” (7° séance, p.6).

Dans un cas analogue, la Cour Permanente de Justice
Internationale (Prises d’eau a la Meuse, Cour permanente
de Justice internationale, série A B 70, p.16) a déclaré:

Au cours des débats, tant écrits qu’oraux, il a été fait
allusion incidemment a I’application des régles générales
du droit international fluvial. La Cour constate que les
questions litigieuses, telles qu’elles lui sont posées par
les parties dans la présente affaire, ne lui permettent pas
de sortir du cadre du Traité de 1863.

La question posée par le compromis étant uniquement
relative au Traité et a I’ Acte additionnel de 1866, le Tri-
bunal appliquera, a propos de chaque point particulier,
les régles suivantes:

Les dispositions claires du droit conventionnel
n’appellent aucune interprétation: le texte traduit une
régle objective qui saisit la matiére a laquelle elle
s’applique; quand il y a matiére a interprétation, celle-ci
doit étre opérée selon le droit international; celui-ci ne
consacre aucun systéme absolu et rigide d’interprétation;
il est donc permis de tenir compte de I’esprit qui a présidé
aux traités pyrénéens, ainsi que des régles du droit inter-
national commun.

Le Tribunal ne pourrait s’écarter des régles du Traité et
de I' Acte additionnel de 1866 que si ceux-ci renvoyaient
expressément a d’autres régles ou avaient été, de
I’intention certaine des Parties, modifiés.

3. Le conflit actuel peut étre ramené a deux questions

fondamentales:

a) Les travaux d’utilisation des eaux du lac Lanoux,
dans les conditions prévues au projet et aux propo-
sitions frangais visés au préambule du compromis
constitueraient-ils, en eux-mémes, une infraction aux
droits reconnus a I’Espagne par les dispositions de
fond du Traité de Bayonne du 26 mai 1866 et de
I' Acte additionnel de la méme date?

b) En cas de réponse négative a la question précédente,

I’exécution desdits travaux constituerait-elle une in-

fraction aux dispositions du Traité de Bayonne du

26 mai 1866 et de I'Acte additionnel de la méme

date, pour la raison que ces dispositions

subordonneraient, en tout cas, ladite exécution a un
accord préalable entre les deux Gouvernements ou
que d’autres régles de I'article 11 de I’Acte
additionnel concernant les tractations entre les deux
Gouvernements n’auraient pas été respectées?

L. - Sur la premiére question (énoncée sous 3, a)

4. I’ Acte additionnel du 26 mai 1866 comporte une sec-
tion intitulée “Régime et jouissance des eaux d’un usage
commun entre les deux pays”. Outre ['article 8 précité,
il comprend trois articles fondamentaux pour le présent
litige (9, 10, 11), ainsi qu’un article (18) qui pourvoit
aux moyens d'en assurer 1’application pratique.

Les articles 9et 10 s’appliquent tous deux aux cours d’eau
“qui passent d’un pays dans 1'autre” (*cours d’eau
successifs) ou qui “servent de frontiere” (cours d'eau
contigus).

Par I’article 9, chaque Etat reconnait la légalité des
irrigations, des usines et des jouisances pour usages
domestiques existantes, en vertu de concession, de titre
ou par prescription dans ’autre Etat, au moment de
I'entrée en vigeur de 1’ Acte additionnel. Selon I’article
18, une Commission internationale d’ingénieurs est
chargée des opérations techniques nécessaires 2
I’application de I'article 9, ainsi que d’autres articles de
I Acte additionnel.

La reconnaissance de la 1égalité de ces usages est
subordonnée aux conditions suivantes:

a) Chaque Etat pourra, quand il y aura utilité, provoquer
une vérificatiion contradictoire de la concession, du
titre ou de la prescription invoquée dans I’ autre Etat.
La reconnaissance de la légalité, par I’Etat ayant
demandé la vérification contradictoire, cessera pour
les jouissances qui n'auront pas surmonté cette
derniére épreuve.

b) La légaliié de chaque jouisance n’est reconnue que
dans la limite ol I'eau employée est nécessaire a la
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satisfaction des besoins réels.
c) La reconnaissance de la légalité d’une jouissance
cesse en cas d'abus, méme d’abus autres que
I’ utilisation dans une mesure excédant la satisfac-
tion des besoins réels.

5. L'article 10 prévoit qu’aprés avoir établi les besoins
réels des usages reconnus, on calcule la masse d’eau
disponible 2 I’étiage, au passage de la frontiére, et qu’on
la partage d’avance selon une clef de répartition
déterminée.

Ces deux articles 9 et 10 doivent certainement étre
interprétés tous deux simultanément sans les opposer 1'un
aI’autre, puisque I’article 10 vise les “eaux disponibles”
aprés application de I"article 9 concernant les jouissances
reconnues: les deux articles réunis épuisent I’objet de la
réglementation.

Cette remarque présente un certain intérét si 1’on aborde
le point qui a soulevé le plus de controverses entre les
Parties et qui réserve “les droits respectifs des
Gouvernements d’autoriser des travaux d’utilité publique,
a condition des indemnités légitimes”.

Selon le Tribunal, la réserve du droit de chaque Etat
contractant d’exécuter des travaux d'utilité publique a
une portée générale.

Toutefois, si I’article 9 donne a I'Etat d’amont le droit,
contre indemnités, de priver d’une maniére définitive de
la jouissance des eaux les usagers de I’Etat d’aval (pour
leurs jouissances reconnues), on peut se demander si,
pour ’exécution de travaux d’utilité publique, il suffit
également & 1'Etat d'amont, d"aprés I’article 10, de payer
une indemnité pour priver d’une maniere définitive de la
jouissance des eaux 1’Etat d’aval (pour la part disponible).

Il est certain que, si le droit de I’Etat d’amont n’avait,
dans ce domaine, aucune limite juridique, a condition de
payer des indemnités, le projet frangais satisferait aux
conditions de fond posées par "article 10.

Le Gouvernement espagnol a soutenu que le
Gouvernement frangais n’avait pas le droit de priver
définitivement de la jouissance de 1'eau I'Etat espagnol
pour la part qui lui est dévolue, en vertu de I’article 10.
S’il en était ainsi, le projet frangais serait encore conforme
al'article 10, s’il était établi que la part des eaux du Carol
dérivée vers I'Ariege est inférieure au volume d’eau
affecté tant aux riverains du Carol en de¢a de la frontiere
qu’a I'Etat frangais, en vertu de ’article 10. Le Tribunal
ne posséde pas les données de fait lui permettant de
trancher ce dernier point.

La solution du probléme que 1'on vient d’examiner au
sujet de la portée de I'article 10 n’est toutefois pas indis-

pensable pour répondre 4 la question posée par le
compromis.

6. En effet, grace a la restitution opérée selon le
mécanisme décrit plus haut, aucun usager garanti ne sera
lésé dans sa jouissance (il n'a pas été fait état d’une
réclamation fondée sur ’article 9); le volume a 1’étiage
des eaux disponibles du Carol, au passage de la frontiére,
ne subira, & aucun moment, une nution; il pourra méme,
en vertu du minimum garanti par la France, bénéficier
d’une augmentation assurée par les eaux de I’Ariége
coulant naturrellement vers I’ Atlantique.

On aurait pu attaquer cette conclusion de plusieurs
manieres.

On aurait pu soutenir que les travaux auraient pour
conséquence une pollution définitive des eaux du Carol,
ou que les eaux restituées auraient une composition
chimique ou une température, ou telle autre
caractéristique pouvant porter préjudice aux intéréts
espagnols. L’Espagne aurait alors pu prétendre qu’il était
porté atteinte, contrairement a I’ Acte additionnel, a ses
droits. Ni le dossier, ni les débats de cette affaire ne
portent la trace d’une telle allégation.

On aurait pu également faire valoir que, par leurs
caractéres techniques, les ouvrages prévus par le projet
francais ne pouvaient pas assurer en fait la restitution
d’un volume qui corresponde aux apports naturels du
Lanoux au Carol, par défectuosité soit des instruments
de mesure, soit des mécanismes de restitution. La ques-
tion a été effleurée dans le Contre-Mémoire espagnol
(p.86), qui a souligné “I’extraordinaire complexité” des
procédés de contrdle, leur caractére “trés onéreux” et les
“risques d’avaries ou de négligence, dans le maniement
de la vanne et d'obstruction dans le tunnel”. Mais il n'a
jamais été allégué que les ouvrages envisagés présentent
d’autres caractéres ou entrainent d’autres risques que les
ouvrages du méme genre qui sont aujourd’hui répandus
dans le monde entier. Il n’a pas été affirmé clairement
que les ouvrages prévus entraineraient un risque anormal
dans les relations de voisinage ou dans [’utilisation des
eaux. Comme on I’a vu plus haut, les garanties tech-
niques de restitution des eaux sont aussi satisfaisantes
que possible. Si, malgré les précautions prises, la resti-
tution des eaux souffrait d’un accident, celui-ci n’aurait
qu’un caractére occasionnel et, selon les deux Parties,
ne constituerait pas une violation de I'article 9.

7. Le Gouvernement espagnol s’est placé sur un autre
terrain. Déja dans le compromis d’arbitrage il déclarait
que le projet frangais “modifie les conditions naturelles
du bassin hydrographique du lac Lanoux en détournant
ses eaux vers I’Ariége et en faisant ainsi dépendre
physiquement la restitution des eaux au Carol de la
volonté humaine ce qui entrainerait la prépondérance de
fait d’une Partie au lieu de 1’égalité des deux Parties
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prévue par le Traité de Bayonne du 26 mai 1866 et par
1" Acte additionnel de la méme date”.

La position du Gouvernement espagnol devait se préciser
au cours de la procédure tant écrite qu’orale. Dans le
Mémoire (p.52), il invoquait I’article 12 de I’Acte
additionnel:

Les fonds inférieurs sont assujettis a recevoir des fonds
plus élevés du Pays voisin les eaux qui en découlent
naturellement avec ce qu’elles charrient, sans que la main
de ’homme y ait contribué. On n’y peut construire ni
digue, ni obstacle quelconque susceptible de porter
préjudice aux riverains supérieurs, auxquels il est
également défendu de rien faire qui aggrave la servitude
des fonds inférieurs.

Selon le Gouvernement espagnol, cette disposition
consacrerait 1I'idée suivant laquelle aucune des Parties
ne peut, sans 1'accord de 1'autre, modifier I’ ordre naturel
de I'écoulement des eaux. Le Contre-Mémoire espagnol
(p.77) reconnait, toutefois, que: “A partir du moment ou
la volonté humaine intervient pour réaliser un
aménagement hydraulique quelconque, ¢’est un élément
extra-physique qui agit sur le courant et altére ce qu’a
établi la Nature”. Aussi bien le Gouvernement espagnol
ne donne-t-il pas un sens absolu au respect de I’ordre
naturel: selon le Contre-Mémoire (p.96): “Un Etat a le
droit d’utiliser unilatéralement la part d’un fleuve qui le
traverse dans la limite ou cette utilisation est de nature a
ne provoquer sur le territoire d'un autre Etat qu’'un
préjudice restreint, une incommodité minime, qui entre
dans le cadre de celles qu’implique le bon voisinage.”

En réalité, il semble que la thése espagnole soit double
el vise, d’une part, I’interdiction, sauf accord de I’autre
Partie, de la compensation entre deux bassins, en dépit
de I’équivalence de la dérivation et de la restitution,
d’autre part, I'interdiction, sauf accord de |’autre Partie,
de toutes les actions qui peuvent créer, avec une inégalité
de fait, la possiblité physique d’une violation du droit.

Les deux points doivent étre examinés successivement.

8. Linterdiction, sauf dérogation consentie par |'autre
Partie, de la compensation entre deux bassins en dépit
de 1’équivalence de la dérivation et de la restitution,
conduirait a entraver d’une maniére générale un
prélévement dans un cours d'eau appartenant a un bassin
fluvial A au profit d'un bassin fluvial B, méme si ce
prélévement est compensé par une restitution strictement
équivalente opérée a partir d’un cours d’eau du bassin
fluvial B au profit du bassin fluvial A. Le Tribunal ne
saurait méconnaitre la réalité, au point de vue de la
géographie physique, de chaque bassin fluvial, qui
constitue, comme le soutient le Mémoire espagnol (p.53),
“une unité”, Mais cette constatation n’autorise pas les
conséquences absolues que voudrait en tirer la these

espagnole. L'unité d’un bassin n'est sanctionnée sur le
plan juridique que dans la mesure on elle correspond a
des réalités humaines. L'eau qui constitue par nature un
bien fongible peut étre I'objet d’une restitution qui
n’altére pas ses qualités au regard des besoins humains.
Une dérivation avec restitution, comme celle envisagée,
par le projet francais, ne modifie pas un état de choses
ordonné en fonction des exigences de la vie sociale.

L'état de la technique moderne conduit a2 admettre, de
plus en plus fréquemment, que les eaux consacrées 2 la
production d’énergie électrique ne soient pas rendues 2
leur cours naturel. On capte I’eau toujours plus haut et
on I'ameéne toujours plus loin, et en ce faisant, on la
détourne parfois dans un autre bassin fluvial, dans le
méme Etat ou dans un autre pays au sein d’'une méme
fédération ou méme dans un Etat tiers. Dans les
fédérations, la jurisprudence a reconnu la validité de cette
derniere pratique (Wyoming v. Colorado, United States
Reports, vol.259, Cases adjuged in the Supreme Court,
p.419) et les espéces citées par D.J.E. Berber, Die
Rechtsquellen des internationalen Wassernutzungsrechts,
p. 180. et par M. Sauser Hall, 1’Utilisation industrielle
des fleuves intrnationaux, Receuil des cours de
l’Académie de droit international de La Haye, 1953, t.
83, p.544; pour la Suisse, Recueil des arréts du Tribunal
fédéral, T8, 1.1, p.14 et suiv.)

Le Tribunal estime donc que la dérivation avec restitu-
tion telle qu'elle est prévue dans le projet et les proposi-
tions francais n'est pas contraire au Traité et 2 1’Acte
additionnel de 1876.

Par ailleurs, le Gouvernement espagnol a contesté la
Iégitimité des travaux effectués sur le territoire d’un des
Etats signataires du Traité et de I’Acte additionnel, si
cela est de nature a lui permettre, fiit-ce en violation de
ses engagements internationaux, de faire pression sur
I'autre signataire. Cette régle découlerait de ce que les
traités en cause consacrent le principe de 1'égalité entre
Etats. Concrétement, I'Espagne estime que la France
n’a pas le droit de se ménager, par des travaux d’utilité
publique, la possiblité physique de supprimer
I’écoulement des eaux du Lanoux ou la restitution d'une
quantité d’eau équivalente. Le Tribunal n’a pas a se por-
ter juge des motifs ou des expériences qui ont pu amener
le Gouvernement espagnol 3 exprimer certaines
inquiétudes. Mais il n’est pas allégué que les travaux
dont il s’agit aient pour but, en dehors de la satisfaction
des intéréts frangais, de créer un moyen de nuire aux
intéréts espagnols, au moins éventuellement: cela serait
d’autant plus invraisemblable que la France ne pourrait
tarir que partiellement les ressources constituant le débit
du Carol, qu’elle frapperait aussi toutes les terres
frangaises irriguées par le Carol et qu’elle s’exposerait,
sur toute la frontiere, & de redoutables représailles.

D’autre part, les propositions du Gouvernement frangais
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qui font partie intégrante de son projet comportent
“I’assurance qu’il ne portera, en aucun cas, atteinte au
régime ainsi établi” (annexe 12 du Mémoire frangaise).
Le Tribunal doit donc répondi-e a la question posée par
le Compromis sur la base de cette assurance. Il ne saurait
étre allégué que, malgré cet engagement, I’Espagne
n'aurait pas une garantie suffisante, car il est un principe
général de droit bien établi selon lequel la mauvaise foi
ne se présume pas. Il n’a d’ailleurs pas été soutenu qu’a
aucune époque un des deux Etats ait violé sciemment,
aux dépens de I’autre, une régle relative au régime des
eaux. Par ailleurs, tout en s’inspirant d’un juste esprit
de réciprocité, les Traités de Bayonne n’ont institué
qu’une égalité juridique, non une égalité de fait. S’il en
était autrement, ils auraient dii interdire, des deux c6tés
de la frontiére, toutes les installations et travaux d’ordre
militaire qui peuvent assurer a I’un des Etats une
prépondérance de fait dont il peut se servir pour violer
ses engagements internationaux. Mais il faut aller plus
loin encore; ’emprise croissante de I’homme sur les
forces et les secrets de la nature a remis en ses mains des
instruments dont il peut se servir tant pour violer ses
engagements que pour le bien commun de tous; le ris-
que d’un mauvais emploi n'a pas conduit, jusqu’a présent,
a soumettre la détention de ces moyens d’action 2
’autorisation des Etats éventuellement menacés. Méme
si I’on se plagait uniquement sur le terrain des relations
de voisinage, le risque politique allégué par le
Gouvernement espagnol ne présenterait pas un caractére
plus anormal que le risque technique dont il a été parlé
plus haut. En tout cas, on ne trouve ni dans le Traité et
I’ Acte additionnel du 26 mai 1866, ni dans le droit inter-
national commun une régle qui interdise a un Etat,
agissant pour la sauvergarde de ses intéréts légitimes, de
se mettre dans une situation qui lui permette, en fait, en
violation de ses engagements internatinaux, de
préjudicier méme gravement a un Etat voisin.

Tl reste encore & apprécier si le projet frangais est contraire
aux régles de fond posées par Iarticle 11. Cette ques-
tion sera examinée plus loin, dans le cadre général de cet
article (cf. par. 24).

Sous cette derniére réserve, le Tribunal répond
négativement a la premigre question, énoncée au
paragraphe 3.

1. - Sur la deuxiéme question (énoncée sous 3, b)
10. Dans le compromis, le Gouvernement espagnol
déclarait déja qu'a son avis, le projet frangais requiert,
pour son exécution, “I’accord préalable des deux
Gouvernements, a défaut duquel le pays qui le propose
ne peut avoir liberté d’action pour entreprendre les
travaux”.

Dans la procédure tant écrite qu’orale, il a développé ce
point de vue, en le complétant notamment par I’exposé

des principes devant présider aux tractations qui ménent
a cet accord préalable. Ainsi donc deux obligations
péseraient sur I’Etat qui veut entreprendre les travaux
envisagés: la plus imprtante serait d’aboutir 2 un accord
préalable avec I’autres régles posées par I'article 11 de
I’ Acte additionnel.

L’argumentation présentée par le Gouvernement espagnol
s’affirme, par ailleurs, sur deux plans: le Gouvernement
espagnol se fonde, d’une part, sur le Traité et I'Acte
additionnel de 1866, d’autre part, sur le régime des
faceries ou compascuités qui subsistent sur la sur la
frontiere pyrénéenne, ainsi que sur les régles du droit
international commun. Ces deux derniéres sources
permettraient d’abord d’interpréter le Traité et 1'Acte
additionnel de 1866, ensuite, dans une perspecitve plus
large, de démontrer I’existence d'une régle générale de
droit international de caractére non écrit. Celle-ci
trouverait les précédents permettant de 1’établir dans les
traditions du régime des faceries, dans les dispositions
des Traités pyrénéens, ainsi que dans la pratique
internationale des Etats en matieére d’'utilisation
industrielle des cours d’eau internationaux.

11. Avant de procéder a I’examen de I’argumentation
espagnole, le Tribunal croit utile de présenter quelques
observations trés générales sur la nature méme des
obligations invoquées a la charge du Gouvernement
francais. Admettre qu'en une matieére déterminée il
ne peut plus étre exercé de compétence qu'a la
condition ou par la voie d’un accord entre deux Etats,
c’est apporter une restriction essentielle a la souveraineté
d’un Etat, et elle ne saurait étre admise qu’en présence
d’une démonstration certaine. Sans doute, la pratique
internationale révele-t-elle quelques cas particulier
dans lesquels cette hypotheése se vérifie; ainsi parfois
deux Etats exercent conjointement les compétences
étatiques sur certains territoires (indivision, coimperium
ou condominium); de méme, dans certaines institutions
internationales, les représentants des Etats exercent
conjointement certaines compétences au nom des Etats
ou au nom des organisations. Mais ces cas sont
exceptionnels et la jurisprudence internationale n’en
reconnait pas volontiers 1'existence, surtout lorsqu’ils
portent atteinte a la souveraineté territoriale d’un Etat,
ce qui serait le cas dans la présente affaire.

En effet, pour apprécier, dans son essence, la nécessité
d’un accord préalable, il faut se placer dans I'hypothése
dans laquelle les Etats intéressés ne peuvent arriver  un
accord. Dans ce cas, il faut admettre que 1'Etat
normalement compétent a perdu le droit d’agir seul, par
suite de I"opposition inconditionnée et discrétionnaire d’un
autre Etat. C’est admettre un “droit d’assentiment”, un
“droit de veto”, qui paralyse, & la discrétion d'une Etat,
I’exercise de la compétence territoriale d’un autre Etat.

C’est pourquoi la pratique internationale recourt de
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préférence a des solutions moins extrémes, en se bornant
a obliger les Etats a rechercher, par des tractations
préalables, les termes d’un accord, sans subordonner 2 la
conclusion de cet accord I'exercice de leurs compétences.
On a ainsi parlé, quoique souvent d'une maniére impropre,
de “I'obligation de négocier un accord”. En réalité, les
engagements ainsi pris par les Etats prennent des formes
trés diverses et ont une portée qui varie selon la maniére
dont ils sont définis et selon les procédures destinées a
leur mise en oeuvre; mais la réalité des obligations ainsi
souscrites ne saurait étre contestée et peut étre
sanctionnée, par exemple, en cas de rupture injustifiée
des entretiens, de délais anormaux, de mépris des
procédures prévues, de refus systématiques de prendre
en considération les propositions ou les intéréts adverses,
plus généralement en cas d’infraction aux régles de la
bonne foi (affaire de Tacna-Arica, Recueil des sentences
arbitrales, t. 11, p.921 et. suiv.; affaire du trafic ferroviaire
entre la Lithuanie et la Pologne, Cour permanente de Jus-
tice internationale, A B 42, p.108 et suiv.)

A la lumitre de ces observations générales et au regard
de la présente affaire, on examinera successivement si
un accord préalable est nécessaire et si les autres régles
posées par |’article 11 de 1’Acte additionnel ont été
respectées.

A) Nécessité d’un accord préalable

12. On recherchera donc d’abord si la thése suivant
laquelle I’exécution du projet frangais est soumise & un
accord préalable du Gouvernement espagnol est justifée
au regard du régime des compascuités ou faceries ou du
droit international commun; les indications recueillies
permettraient, en cas de besoin, d'interpréter le Traité et
I’ Acte additionnel de 1866, ou mieux, selon la formule
la plus générale donnée aux théses espagnoles, d’affirmer
I’existence d'un principe général du droit ou d’une
coutume dont le Traité et 1’Acte additionnel de 1866
consacreraient parmi d’autres la reconnaissance
(Mémoire espagnol, p.81).

Le Gouvernement espagnol s’est attaché a démontrer que
“la ligne de démarcation a la frontiére pyrénéenne
constitue, plutét qu’une limite aux droits souverains des
Etats frontaliers, une zone organisée conformément 4 un
droit spécial de caractére coutumier, incorporé au droit
international par les Traités de délimitation qui 1’ont
reconnue” (Mémoire espagnol, p.55). La manifestation
la plus caractéristique de ce droit coutumier serait
I’existence de “compascuités” ou “faceries™ (plaidoiries,
4¢ séance, p.16), qui sont elles-mémes le résidu d’un
systéme communautaire plus vaste, qui, dans les vallées
pyrénéennes, était fondé sur la régle que les matiéres
d’intérét commun doivent étre réglées par des accords
librement débattus.

En fait, le projet frangais ne porte aucune atteinte aux

droits de paturages sur territoire frangais garantis par les
traités au profit de certaines communes espagnoles. Il
apparait notamment, d’aprés les réponses des Parties 2
une question posée par le Tribunal, que les droits de
paturages que posséde la commune espagnole de Llivia
sur le territoire frangais ne touchent en rien aux eaux du
Lanoux ou du Carol. Aussi bien le Gouvernement
espagnol invoque-t-il le régime des compascuités ou
plutot celui des communautés pyrénéennes aujourd’hui
disparues, dont les compascuités sont la derniére trace,
pour retenir essentiellement 1’ esprit de ce régime, fait de
bonne entente, de souci des intéréts communs et de re-
cherche de compromis par des accords librement
négociés et conclus. En ce sens, il est en effet exact que
les caractéres propres de la frontidre pyrénéenne
conduisent les Etats limitrophes a s’inspirer, plus que
pour toute autre frontiére, de 1'esprit de collaboration et
de compréhension indispensable a la solution de
difficultés qui peuvent naitre des rapports frontaliers,
notamment dans les pays de montagne.

Mais I’on ne saurait aller plus loin; il est impossible
d’étendre le régime des compascuités au-dela des limites
qui leurs sont assignées par les traités, ni d’en faire
découler une notion de “communauté” généralisée qui
aurait un contenu juridique quelconque. Quant au re-
cours a la notion de “frontiére zone”, il ne peut, par
I'usage d'un vocabulaire doctrinal, ajouter une obliga-
tion a celles que consacre le droit positif.

13. Le Gouvernement espagnol s’est efforcé d’établir
également le contenu du droit international positif actuel
(Mémoire espagnol, p. 65; Contre-Mémoire espagnol,
p. 105). Certains principes dont il fait la démonstration
sont, & supposer celle-ci acquise, sans intérét pour le
probléme actuellement examiné. Ainsi, en admettant
qu’il existe un principe interdisant a 1I’Etat d’amont
d’altérer les eaux d'un fleuve dans des conditions de
nature a nuire gravement a 1'Etat d’aval, un tel principe
ne trouve pas son application a la présente espece,
puisqu'il a ét€ admis par le Tribunal, & propos de la
premigre question examinée plus haut, que le projet
frangais n’altére pas les eaux du Carol. En réalité, les
Etats ont aujourd’hui parfaitement conscience de
I’importance des intéréts contradictoires, que met en
cause I’utilisation industrielle des fleuves internationaux,
et de la nécessité des les concilier les uns avec les autres
par des concessions mutuelles. La seule voie pour aboutir
a ces compromis d'intérét est la conclusion d’accords,
sur une base de plus en plus compréhensive. La pra-
tique internationale refléte la convicition que les Etats
doivent tendre a conclure de tels accords; il y aurait ainsi
une obligation d’accepter de bonne foi tous les entretiens
et les contacts qui doivent par une large confrontation
d’intéréts et par une bonne volonté réciproque, les mettre
dans les meilleures conditions pour conclure des accords.
Cette indication sera retenue plus loin, lorsqu’il s’agira
d’établir quelles obligations pesent sur la France et
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I’Espagne en ce qui concerne les contacts et les entretiens
antérieurs a la mise en oeuvre d’un projet tel que celui
concernant le lac Lanoux.

Mais la pratique internationale ne permet pas, jusqu’a
présent, de dépasser cette conclusion; la régle suivant
laquelle les Etats ne peuvent utiliser la force hydraulique
des cours d’eau internationaux qu’a la condition d’un
accord préalable entre les Etats intéressés ne peut étre
établie ni a titre de coutume, ni encore moins 2 titre de
principe général du droit. Trés caractéristique, a cet
égard, est I’histoire de 1’élaboration de la Convention
multilatérale de Genéve du 9 décembre 1923, relative a
I’aménagement des forces hydrauliques intéressant
plusieurs Etats. Le projet initial était fondé sur le
caractére obligatoire et préalable des accords destinés a
mettre en valeur les forces hydrauliques des cours d’eau
internationaux. Mais cette formule fut repoussée et la
Convention, dans sa forme finale, dispose (article pre-
mier) qu’elle “ne modifie en aucune maniére la liberté
pour tout Etat, dans le cadre du droit international,
d’exécuter sur son territoire tous travaux d’aménagement
des forces hydrauliques qu’il désire”; seule est prévue,
entre Etats signataires intéressés, une obligation de se
préter a une étude en commun d’un programme
d’aménagement; 1’exécution de ce programme ne
s’impose d’ailleurs qu’aux Etats qui s’y sont
formellement engagés.

Le droit international commun, pas plus que les tradi-
tions pyrénéennes ne fournissent d’indications
susceptibles ni d’orienter |'interprétation du Traité et de
I’ Acte additionnel de 1866 dans un sens favorable a la
nécessité d’un accord préalable, ni encore moins de
permettre de conclure a I’existence d’un principe général
du droit ou d’une coutume ayant cet effet.

14. L'existence d'une régle imposant un accord préalable
a I’aménagement hydraulique d’un cours d’eau interna-
tional ne peut donc résulter, entre 1'Espagne et le France,
que d’un acte conventionnel. On examinera, a ce titre
d'abord, le Traité et I’ Acte additionnel de 1866, ensuite
I’ Accord de 1949. Ce dernier a fait I’objet d’une
abondante argumentation; il peut s’inscrire dans le cadre
de ces “modifications convenues entre les deux
Gouvernements” prévues par 'article 8 de I’ Acte
additionnel du 26 mai 1866; a ce titre, le Tribunal est
donc compétent pour I’examiner.

a) Traité et Acte additionnel de 1866

15. La theése fondamentale du Gouvernement espagnol,
affirmée dés le compromis, est que I'exécution du projet
frangais est soumise 2 la nécessité d’un accord préalable,
parce qu’elle touche aux intéréts généraux communs des
deux pays.

Selon un premier argument, les eaux seraient soumises 2

un régime d'indivision ou plut6t de communauté. Prise
a la lettre, cette thése est en contradiction formelle avec
le texte de I'article 8 de 1’ Acte additionnel; elle n’a pas
€té soutenue par le Gouvernement espagnol. Mais celui-
ci a distingué la communauté de propriété et la
communauté d’usage et s’est référé a une communauté
d’usage qui trouverait son fondement dans le sous-titre
qui, dans I’ Acte additionnel, recouvre les articles 8 2 21:
“Régime et jouissance des eaux d’un usage commun entre
les deux pays” (Contre-Mémoire espagnol, p.42;
plaidoiries orales, a° séance, p.28).

Il est difficile de faire, en matiére d’eaux courantes, une
trés grande différence entre une communauté de propriété
et une communauté d’usage, toutes deux perpétuelles.
Mais surtout les expressions employées par un titre ne
peuvent, a elles seules, comporter des conséquences
contraires aux principes formellement posés par les arti-
cles groupés sous ce titre. Or, le régime des eaux qui
résulte de I'Acte additionnel n’est pas, d’une maniére
générale, favorable a I’indivision ou a la communauté,
méme réduite a |'usage; il comporte des régles précises
pour un partage des eaux; peu de cours d’'eau
internationaux sont soumis 2 des régles aussi minutieuses
que ceux des Pyrénées; ces prescriptions ont pour objet
de répartir et de cantonner les droits afin d’éviter les
difficultés des régimes d’indivision, difficultés que les
Traités pyrénéens rappellent volontiers dans leurs
considérants (Traité du 14 avril 1862) ou méme dans leur
texte (article 13 du Traité du 2 décembre 1856).

16. Un deuxieme argument destiné a établir la nécessité
d’un accord préalable pourrait étre tiré du texte de I'article
11 de I’ Acte additionnel (Mémoire espagnol, p.48). Si
I'article 11 ne pose explicitement qu’une obligation
d’information, “la nécessité de I’accord préalable...ressort
implicitement de cette obligation d’information dont il
est question ci-dessus, cette obligation ne pouvant
disparaftre d'elle-méme, puisqu’elle a pour objet la pro-
tection des intéréts de I’autre Partie”. Ce raisonnement
manque, de 1'avis du Tribunal, de base logique. Si les
Parties contractantes avaient voulu instituer la nécessité
d’un accord préalable, elles ne se seraient pas bornées a
ne mentionner, a I’article 11, que I'obligation de donner
un avis préalable. La nécessité d’un avis préalable de
I’Etat A a I’Etat B est implicite si A ne peut entreprendre
le travail envisagé sans I'accord de B; il n’aurait donc
pas été nécessaire de mentionner 1’obligation de ’avis
préalable a B, si I'on avait établi la nécessité d’un ac-
cord préalable de B. De toute fagon, I'obligation de
donner I'avis préalable ne renferme pas celle, beaucoup
plus étendue, d’obtenir I’accord de I'Etat avisé; le but de
I’avis peut étre tout autre que celui de consentir a B
I’exercice du droit de veto; il peut étre tout simplement
(et I’article 11 de I’ Acte additionnel le dit) de permettre
a B de sauvegarder, d'une part, en temps utile, les droits
de ses riverains 2 des indemnités et, d’autre part, dans la
mesure du possible, ses intéréts généraux. Cela est si
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vrai qu’incidemment, et sans pour autant abandonner sa
theése principale, le Contre-Mémoire espagnol (p.52)
admet que, selon I'article 11, “ces travaux ou nouvelles
concessions ne peuvent altérer le régime ou débit d’un
cours d'eau que dans la mesure ot la conciliation des
intéréts compromis deviendraient impossible”.

La méthode de raisonnement qui apprait dans les
développements de la theése espagnole appelle d’ailleurs
une remarque plus générale. La nécessité d’un accord
préalable découlerait de toutes les circonstances dans
lesquelles les deux Gouvernements sont amenés a tomber
d’accord: ainsi, en ce qui concerne les indemnités prévues
al’article 9 de I’ Acte additionnel, ainsi méme du fait des
propositions francaises qui, pour le jeu de garanties,
qu’elles prévoient supposeraient un accord du
Gouvernement espagnol. Ce raisonnement est en con-
tradiction avec les principes les plus généraux du droit
international: il appartient a chaque Etat d’apprécier,
raisonnablement et de bonne foi, les situations et les
régles qui le mettent en cause; son appréciation peut se
trouver en contradiction avec celle d'un autre Etat; dans
ce cas, apparait un différend que les Parties cherchent
normalement 2 résoudre par la négociation, ou bien en
se soumettant a 'autorité d'un tiers; mais 1'une d’elles
n’est jamais obligée de suspendre, du fait du différend,
I’exercice de sa compétence, sauf engagement de sa part;
en exergant sa compétence, elle prend le risque de voir
sa responsabilité internationale mise en cause sil est
établi qu’elle n’a pas agi dans la limite de ses droits. La
mise en oeuvre de la procédure d'arbitrage dans la
présente affaire illustre parfaitement ces régles, en
fonction des obligations souscrites par I’Espagne et la
France dans le Traité d’arbitrage du 10 juillet 1929.

Poussée a I'extréme, la these espagnole impliquerait ou
bien la paralysie générale de I'exercice des compétences
étatiques en présence d'un différend, ou bien la
sournission de tous les différends, quels qu'ils soient, a
I'autorit€ d'un tiers; la pratique internationale ne consacre
ni I"une ni I'autre de ces conséquences.

17. Le Jdernier argument de texte invoqué par le
Gouvernment espagnol est relatif aux articles 15a 16 de
I’ Acte additionnel, qui consacreraient 1'obligation d’un
accord préalable. Leur portée exacte a suscité des
controverses étendues; le texte frangais de 1'article 16
concerne un “droit de réglementation des intéréts
généraux et interprétation ou modification de leurs
réglements; le texte espagnol, plus large, vise les affaires
de convenance générale (asuntos de conveniencia gen-
eral).

De 1'avis du Tribunal, en donnant a ce texte sa portée la
plus générale et en combinant, selon la thése espagnole,
I'article 15 et I'article 16 on ne peut en tirer plus que la
conclusion suivante: il institue une procédure de consul-
tation qui définit dans quelle mesure les autorités locales

sont appelées a résoudre certains différends ou & harmo-
niser |'exercice de leur compétence; en cas d’échec,
I'échelon administratif supérieur doit étre saisi et
finalement dans le cadre de I'article 16 “le différend sera
soumis aux deux Gouvernements”. Il résulte des
considérations qui préceédent qu’il est impossible de
déduire de cette formule la nécessité d’un accord
préalable. Sila these espagnole était exacte, il faudrait
admettre que, dans une zone variable d'une affaire a une
autre, selon les intérét généraux en cause, I’exercice des
compétences des deux Etats serait suspendu par la
nécessité d'un accord préalable; la pratique ne révéle
aucune trace de cette obligation.

L’examen des articles 15 et 16 de I’ Acte additionnel con-
duit donc a une conclusion négative, en ce qui concerne
I’obligation d’un accord préalable. D'une maniére posi-
tive, on peut seulement admettre qu’il existe une obliga-
tion de consultation et d"harmonisation des actions
respectives des deux Etats, lorsque des intéréts généraux
sont engagés en mati¢re d'eaux. Sur ce point, les
formules assez extensives de |'article 16 méritent d’étre
retenues, lorsque seront examinées plus loin les obliga-
tions des deux Parties résultant de I’article 11 de I’ Acte
additionnel.

18. Les Parties ont tenté de préciser le sens du Traité et
de I’ Acte additionnel de 1866 en se référant a leurs atti-
tudes respectives, notamment a I’occasion de différents
projets de mise en valeur des forces hydrauliques dans
les Pyrénées. Le Gouvernement espagnol a invoqué, en
faveur de la nécessité d’un accord, une note du 29 février
1920 du Ministere des Affaires Etrangéres de France 2
1’ Ambassadeur d’Espagne a Paris (annexe 13 du
Mémoire espagnol), ainsi qu'une note verbale de
I’ Ambassade de France a4 Madrid, en date du 10 février
1932, relative au détournement des eaux dites du Trou
du Toro. Il n’est pas possible de tirer une conclusion
directe de cette correspondance diplomatique, car elle
s’applique a des travaux qui comportaient, pour une part
importante, des dérivations sans restitutions.

D’une maniere plus générale, lorsqu’une question donne
lieu a de longues controverses et a des négociations
diplomatiques plusieurs fois amorcées, suspendues et
reprises, il y a lieu, pour interpréter la portée des docu-
ments diplomatiques, de tenir compte des principes
suivants:

Comme il ['a été reconnu par la jurisprudence
internationale, tant par la Cour permanente d’ Arbitrage,
dans I’affaire des Pécheries de 1’ Atlantique Nord (1910),
que par la Cour internationale de Justice, dans 1’affaire
des Pécheries (1951) et dans celle des ressortissants des
Etats-Unis au Maroc (1952), il ne faut pas s’attacher a
des expressions isolées ou a des attitudes ambigués qui
n’alterent pas les positions juridiques prises par les Etats.
Toute négociation tend a revétir un caractére global, elle

68



AFFAIRE DU LAC LANOUX

porte a la fois sur des droits, les uns reconnus et les autres
contestés, et sur des intéréts; il est normal qu'en prenant
en considération les intéréts adverses, une Partie ne se
montre pas intransigeante sur tous ses droits; c’est la seule
maniére, pour elle, de faire prendre en considération
certains de ses propres intéréts.

Par ailleurs, pour qu’une négociation se déroule dans un
climat favorable, il faut que les Parties consentent a
suspendre, pendant la négociation, le plein exercice de
leurs droits. Il est normal qu’elles prennent des engage-
ments 2 cet effet. Si ces engagements devaient les lier
inconditionnellement jusqu’a la conclusion d’un accord,
elles perdraient, en les signant, la faculté méme de
négocier; cela ne saurait étre présumé.

11 est nécessaire de garder ces considérations présentes a
Pesprit, lorsqu’il s’ agit de tirer des conclusions juridiques
de 1a correspondance diplomatique.

En I’espece, il est certain que I’Espagne et la France ont
toujours maintenu leurs théses essentielles en ce qui
concerne la nécessité d’un accord préalable. Comme la
reconnait le Mémoire espagnol (p.35), aucun des deux
Gouvernements n’a jamais modifié la position qu’il avait
prise dés origine. Le Gouvernement frangais a
notamment rappelé 2 plusieurs reprises la sienne, ainsi
dans 1a dépéche du 1% mai 1922 (annexe 25 du Mémoire
espagnol), ou dans les entretiens relatés dans un compte
rendu de la réunion du 5 aofit 1955 de la Commission
mixte d’Ingénieurs (annexe 39 du Mémoire espagnol).
Le Tribunal estime n’avoir pas trouvé dans la
correspondance diplomatique d’éléments qui impliquent
la reconnaissance par la France de I’interprétation du
Gouvernment espagnol selon laquelle la réalisation de
travaux tels que ceux envisagés dans la présente espéce
serait subordonnée a un accord préalable des deux
Gouvernements.

b) Accord de 1949

19. Mais une place & part doit étre faite 2 un accord
conclu en 1949 auquel I’argumentation espagnole atta-
che une importance essentielle.

Lors de la réunion de la session du 31 janvier-3 février
1949 de la Commission internationale des Pyrénées, la
question du lac Lanoux fut évoquée sous le point “divers”
de I’ordre du jour, par la délégation frangaise, qui proposa
la constitution d’une Commission mixte d’ingénieurs.
La délégation espagnole accepta la constitution de cette
Commission, “laquelle se chargera d’étudier 1'affaire et
de faire rapport aux Gouvernments respectifs, étant bien
entendu que I'état de choses actuel ne serait pas modifié
jusqu’a ce que les Gouvernements en aient décidé
autrement, d’un commun accord” [annexe 31 (I) du
Mémoire espagnol]. Le 13 mars 1950, le Gouvernement
espagnol, dans une note verbale adressée au

Gouvernement frangais (annexe 33 du Mémoire
espagnol) estimait que I'installation au lac Lanoux
d’appareils de mesure des eaux constituait une violation
de cet accord. Puis la France envisagea un autre projet
assurant une restitution partielle des eaux, qui fut notifié
en application de I'article 11 de I’ Acte additionnel, le 26
mai 1953. En réponse 2 une démarche de I’Ambassade
d’Espagne a Paris, le Gouvernement frangais par une note
du 27 juin 1953, acceptait la réunion de la Commission
mixte d’ingénieurs prévue 2 la réunion de la Commis-
sion internationale des Pyrénées, en 1949; de plus, la
note précisait: “Bien que I’ Acte additionnel de Bayonne
du 26 mai 1866, qui régle la matiére, en particulier dans
son article 11, ne prévoie pas que les travaux portant
atteinte au régime des eaux puissent €tre suspendus sur
demande de I'autre Partie, le Ministere des Affaires
Etrangeres donne bien volontiers a 1’ Ambassade
d’Espagne l'assurance que rien n’a encore été entrepris
ou n’est sur le point de 1'étre en ce qui concerne le lac
Lanoux.” (Annexe 37 du Mémoire espagnol.)

En 1954, le Préfet des Pyrénées-Orientales, agissant sur
instructions de son Gouvernement, portait a la
gonnaissance du Gouverneur de Gérone qu’une modifi-
cation essentielle était apportée au projet frangais,
puisqu’il prévoyait désormais la restitution des eaux
dérivées et estimait que, des lors, “I'état des choses actuel
n’étant pas modifié, les engagements pris lors de la
réunion de la Commission internationale des Pyrénées a
Madrid, en février 1949, se trouvent respectés” (annexe
8 du Mémoire frangais). A une note espagnole du 9 avril
1954, le Ministére des Affaires Etrangéres de France
répondait par une note verbale du 18 juillet 1954 (an-
nexe 9 du Mémoire frangais). Il précisait que,
“contrairement a ce qu’affirme I’ Ambassade d’Espagne,
dans I’avant-dernier alinéa de sa note du 9 avril 1954, le
Ministére des Affaires Etrangéres n’a pas, dans sa note
du 27 juin 1953, donné I’assurance “que de tels travaux
ne seraient pas commengés avant la réunion de la Com-
mission mixte d’ingénieurs”, mais plus exactement que
rien n'avait été entrepris ou n’était sur le point de I’étre,
en ce qui concerne le lac Lanoux, sans subordonner
I’ouverture des travaux aux résultats des travaux de la
Commission”. Par ailleurs, la note estimait que les
riverains espagnols du Carol n’étaient appelés a subir
aucun préjudice: “I’article 11 de I’ Acte additionnel ne
saurait étre invoqué par I'une ou I'autre Partie et les
autorités frangais ne sont nullement tenues a subordonner
I’ouverture des travaux a la réunion de la Commission
mixte prévue & la Commission Internationale des
Pyrénées en 1949". La Commission mixte d’ingénierus
se réunit a Perpignan le 5 aofit 1955 et n’aboutit & aucun
résultat. En répondant & une note verbale espagnole du
19 aofit 1955 (annexe 40 du Mémoire espagnol) qui se
fondait sur les engagements précédents pour refuser au
Gouvernement frangais le droit d’exécuter les travaux
envisagés celui-ci renouvelait, le 3 octobre 1955, auprés
des autorités espagnoles, “I’assurance qu’aucun travail
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n’a ét€ ou ne sera entrepris qui puisse modifier le régime
des eaux sur le versant espagnol avant que la Commis-
sion des Pyrénées ne se réunisse a Paris, le 3 novembre
prochain. Certains travaux accessoires qui avaient été
commencés ont été suspendus’ (annexe 41 du Mémoire
espagnol). Avec la réunion de la Commission
internationale des Pyrénées les négociations devaient
suivre un autre cours; les deux délégations manifestérent
leur dissentiment sur des points de droit importants, mais
il fut décidé qu’une nouvelle Commission, la Commis-
sion mixte spéciale, se réunirait A Madrid, le 12 décembre
1955, pour “élaborer un projet pour I’ utilisation des eaux
du lac Lanoux” (annexe 10 du Mémoire frangais, p. 102).
Toutefois, la délégation francaise précisa que “si, dans
un délai de trois mois, a compter de ce jour, la Commis-
sion dont la réunion est prévue au procés-verbal, n’avait
pas abouti a une conclusion, les autorités francaises
reprendraient leur liberté dans la limite de leur droits”.
La Commission mixte spéciale se réunit une premiére
fois & Madrid, le 12 décembre 1955, puis une deuxiéme
fois a Paris, le 2 mars 1956, sans aboutir a4 aucun résultat
et sans que de nouveaux engagements fussent pris.

L’examen de la correspondance diplomatique montre
donc que trois engagements distincts (avant la procédure
d’arbitrage) ont été pris par le Gouvernement frangais.
Les deux derniers, celui du 3 octobre 1955 et celui du 14
novembre 1955, n’étaient pris que pour une durée limitée;
celui de 1949 ne mentionnait aucune durée d’application:
c¢’est pourquoi il présente au regard de 1’argumentation
espagnole, une importance particuliere.

20. Un seul point n’est pas contesté: I’engagement a
existé valablement; mais les Parties ne sont d’accord ni
sur sa durée, ni sur son étendue.

Il n’est pas douteux que chacune des Parties comprend
cet engagement a la lumiére de sa propre interprétation
du Traité et de 1’ Acte additionnel de 1866. La France a
pu considérer qu’en 1’absence d’un droit d’assentiment
de I’Espagne et en présence de travaux qu’elle pouvait
estimer conformes aux régles de fond des Traités, elle
n’était pas tenue de suspendre I’exécution des travaux;
dans cette perspective, I’accord de 1949 serait une mesure
aménageant une négociation et n'ayant de sens que dans
son cadre concret. Cette position était déja, en 1922,
celle de la France qui, dans une note du 5 janvier 1922
(annexe 21 du Mémoire espagnol) affirmait que la con-
stitution d’une commission d’études ne pouvait, en aucun
cas, porter atteinte au Traité du 26 mai 1866. L'Espagne,
d’une part, a pu considéer que, en tout état de cause, la
France était obligée de ne faire, sans son accord, aucun
travail et que, par conséquent, I’accord de 1949, loin de
donner naissance a une obligation nouvelle, ne faisait
que confirmer une obligation générale pré-existante.
Cette différence de perspective explique également que
les Parties donnent a leur engagement une portée
différente. Il semble que le Gouvernement frangais en

marquant quelques hésitations regrettables, ait estimé
tant6t qu’il n’était tenu qu’a assurer au Carol un régime
et un débit équivalents a son régime et a son débit naturel,
tantot qu’il n'était tenu qu’a ne pas dériver les eaux;
I’Espagne, au contraire, a toujours estimé que la France
ne devait effectuer aucun travail qui, ni de prés, ni de
loin, ait un rapport direct out indirect avec le projet
d’aménagement.

La bonne foi des deux Parties étant absolument hors de
cause, il appartient au Tribunal de rechercher
objectivement la portée de I’engagement; il n’est pas
nécessaire, en fait, qu'il en détermine I’étendue, il lui
suffira d’en établir la durée.

D’aprés les circonstances qui ont présidé a sa conclu-
sion, il est normal de situer cet accord dans le cadre d'une
négociation diplomatique. Il a été conclu, au sein de la
Commission internationale des Pyrénées, qui ne posséde
aucun pouvoir propre pour décider des questions qui Iui
sont soumises, mais dont la compétence est limitée A une
fonction d’études et d’information. L’Accord ne
comprenait pas seulement 1’engagement de maintenir
I’état de choses actuel, mais surtout et essentiellement la
constitution d’une Commission mixte d’ingénieurs dont
le mandat assez vague était d’étudier la question du lac
Lanoux et de soumettre le résultat de ses travaux aux
Gouvernements. L'engagement de maintenir les choses
en leur état actuel apparait donc comme une conséquence
accesseoire de la tiche confiée a cette Commission. Le
maintien des choses en I'état est donc, en quelque sorte,
une mesure provisionnelle, qui ne pouvait durer qu’a la
condition que la Commission mixte d’ingénieurs ait une
activité réelle. Or, cette Commission aprés sa premiére
réunion tenue & Gérone les 29 et 30 aoiit 1949, tomba en
sommeil aprés n’avoir fait aucune oeuvre utile.
L’engagement du Gouvernement frangais prenait
normalement fin dés que celui-ci, devant cette carence,
recourait & une procedure prévue conventionnellement
pour saisir I’'Espagne d’un projet nouveau comportant, a
la différence de tous les précédents, la restitution d’abord
partielle, puis totale des eaux dérivées. Cependant,
certains doutes peuvent persister, car tant la Note
frangaise du 27 juin 1953 que celle du 18 juillet 1954,
font allusion & la Commission mixte d'ingénieurs; et
celle-ci se réunit & Perpignan le 5 aofit 1955, pour
enregistrer son impuissance définitive. Apres cet échec,
il peut étre tenu comme certain qu’elle disparait comme
instrument d'études et de négociation et que les engage-
ments liés a son existence disparaissent avec elle. La
Commission internationale des Pyrénées se réunit en
novembre 1955 et institue une procédure de négociation
nouvelle, une Commission mixte spéciale d'une compo-
sition originale et dont 1'un des Gouvernements fixait le
mandat 2 une durée de trois mois. Aucun engagement
semblable a celui de 1949 ne fut souscrit, L'accord de
1949 ne pouvait donc prolonger son effet au dela de
’existence de la Commission mixte d’ingénieurs, 2 moins
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d’avoir une durée indéfinie. Mais, dans cette derniére
hypothése, il perdrait son caractére provisionnel; il
subordonnerait a la nécessité d’un accord le droit méme
d’exécuter des travaux, alors qu'un tel accord devait
simplement marquer le moment ol pouvait commencer
leur exécution.

B) Autres obligations découlant de I'article 11 de I'Acte
additionnel

21. Larticle 11 de I’ Acte additionnel impose aux Etats
dans lesquels on se propose de faire des travaux ou de
nouvelles concessions susceptibles de changer le régime
ou le volume d’un cours d’eau successif, une double
obligation. L'une est d’en donner préalablement avis
aux autorités compétentes du pays limitrophe; I’ autre est
d’aménager un régime de réclamations et de sauvegarde
de tous les intéréts engagés de part et d’autre.

La premiere obligation n’appelle pas beaucoup de
commentaires puisqu’elle a pour seul objet de permettre
la mise en oeuvre de la seconde. Toutefois, 1'éventualité
d’une atteinte au régime ou au volume des eaux envisagé
a I'article 11 ne saurait, en aucun cas, étre laissée a
I’appréciation exclusive de 1’Etat qui se propose
d’exécuter ces travaux ou de faire de nouvelles conces-
sions; 1'affirmation du Gouvernement frangais, suivant
laquelle les travaux projetés ne peuvent causer aucun
préjudice aux riverains espagnols ne suffit pas,
contrairement a ce qui a été soutenu (Mémoire francais,
p. 36), a dispenser celui-ci d’aucune des obligations
prévues a I’article 11 (note verbale du Ministére des
Affaires Etrangéres de France a I’ Ambassade d’Espagne
du 18 juillet 1954; annexe 9 du Mémoire francais p. 100).
L’Etat exposé a subir les répercussions des travaux
entrepris par un Etat limitrophe est seul juge de ses
intéréts, et si ce dernier n’en a pas pris I'initiative, on ne
saurait méconnaitre a I'autre le droit d’exiger notifica-
tion des travaux ou concessions qui sont I’objet d’un
projet.

Il n’a pas été contesté que la France ait satisfait, en ce
qui concerne |'aménagement du lac Lanoux, a
I’obligation d’avis.

22. Le contenu de la deuxiéme obligation est plus délicat
a déterminer. Les “réclamations” visées a 'article 11
sont relatives aux différents droits protégés par 1'Acte
additionnel, mais le probléme essentiel est d"établir com-
ment doivent étre sauvergardés “tous les intéréts qui
pourraient étre engagés de part et d’autre”. .

Il faut d’abord déterminer quels sont les “intéréts™ qui
doivent étre sauvegardés. L'interprétation stricte de
I’article 11 permettrait de soutenir qu’il ne s’agit que
des intéréts correspondant a un droit des riverains.
Cependant, diverses considérations déja dégagées par le
Tribunal conduisent & une interprétation plus large. Il

faut tenir compte, quelle qu’en soit la nature, de tous les
intéréts qui risquent d’'étre affectés par les travaux
entrepris, méme s’ils ne correspondent pas a un droit.
Seule cette solution correspond aux termes de 1’article
16, al’esprit des Traités pyrénéens, aux tendances qui se
manifestent en matiére d’aménagements hydro-
électriques dans la pratique internationale actuelle.

La deuxieme question est de déterminer la méthode
suivant laquelle ces intéréts pourront étre sauvegardés.
Si cette méthode implique nécessairement des entretiens,
elle ne saurait se ramener a des exigences purement
formelles, telles que de prendre connaissance des
réclamations, protestations ou regrets présentés par I’Etat
d’aval. Le Tribunal est d’avis que I’Etat d’amont a,
d’apres les régles de la bonne foi, 1'obligation de pren-
dre en considération les différents intéréts en présence,
de chercher a leur donner toutes les satisfactions
compatibles avec la poursuite de ses propres intéréts et
de montrer qu’il a, & ce sujet, un souci réel de concilier
les intéréts de 1’autre riverain avec les siens propres.

Il est délicat d’apprécier s'il a été satisfait a une telle
obligation. Mais, sans se substituer aux Parties, le juge
est en mesure de procéder a cette appréciation sur la base
des éléments fournis par les négociations.

23. Dans la présente affaire, le Gouvernement espagnol
reproche au Gouvernement frangais de ne pas avoir défini
sur la base d’une égalité absolue le projet d’aménagement
des eaux du lac Lanoux; ce reproche est double: il vise a
la fois la forme et le fond. En la forme, le Gouvernement
francais aurait imposé son projet unilatéralement, sans
associer le Gouvernement espagnol a la recherche com-
mune d’une solution acceptable. Au fond, le projet
frangais ne tiendrait pas un juste équilibre entre les
intéréts frangais et les intéréts espagnols. Le projet
frangais servirait parfaitement les intéréts francgais, surtout
orientés vers la production d’énegie électrique dite “de
pointe” mais ne tiendrait pas suffisamment compte des
intéréts espagnols en matiére d'irrigation. Selon le
Gouvernement espagnol, le Gouvernement frangais aurait
refusé de prendre en considération des projets qui, de
I’avis du Gouvernement espagnol, auraient comporté un
faible sacrifice pour les intéréts frangais et de grands
avantages pour I'économie rurale espagnole. L'Espagne
s’appuie notamment sur les faits suivants: au cours des
travaux de la Commission mixte spéciale & Madrid (12-
17 décembre 1955), la délégation francgaise compara tr-
ois projets d’aménagement du lac Lanoux et marqua les
avantages considérables que; 4 ses yeux, le premier projet
(conforme au projet définitif) présentait par rapport aux
deux autres. La délégation espagnole, n'ayant pas
d’objection spéciale a I’encontre de ces derniers projets,
se déclara préte a accepter n’importe lequel des deux.
La délégation frangaise jugea ne pouvoir se départir de
I’exécution du projet n° 1, plus favorable aux intéréts de
la France et fondé, selon elle, sur un droit (Mémoire
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frangais, p. 117 et suiv.; p. 127).

Sur le plan des principes, la thése espagnole ne peut étre
acceptée par le Tribunal, car elle tend & mettre sur le
méme plan les droits et les simples intéréts. L’article 11
de I’ Acte additionnel comporte cette distinction que les
deux Parties ont reproduite dans 1'exposé fondamental
de leurs théses qui se trouve en téte du compromis:

Considérant que, de I’avis du Gouvernement frangais, la
réalisation de son projet.. ne léserait aucun des droits ou

" intéréts visés au Traité de Bayonne du 26 mai 1866 et a
1’ Acte additionnel de la méme date,

Considérant que, de I’avis du Gouvernement espagnol,
la réalisation de ce projet I&serait les intéréts et les droits
espagnols.

La France peut user de ses droits, elle ne peut ignorer les
intéréts espagnols.

L’Espagne peut exiger le respect de ses droits et la prise
en considération de ses intéréts.

En la forme, I'Etat d’amont a, en vertu de la procédure,
un droit d'initiative, il n’est pas obligé d’associer a
I’élaboration de ses projets 1'Etat d’aval. Si, au cours
des entretiens, I’Etat d’aval lui soumet des projets, I'Etat
d'amont doit les examiner, mais il a le droit de préférer
la solution retenue par son projet, s'il prend en
considération d’une maniére raisonnable les intéréts de
I’Etat d’aval.

24. Dans le cas du lac Lanoux, la France a maintenu
jusqu’au bout la solution qui consiste & dériver les eaux
du Carol vers |’ Ariége, avec restitution intégrale. Parce
choix, la France ne fait qu'user d’un droit; les travaux
d’aménagement du lac Lanoux se font en territoire
. francgais, la charge et la responsabilité de I’entreprise
incombent a la France et celle-ci est seule juge des travaux
d’utilité publique a exécuter sur son territoire, sous la
téserve des articles 9 et 10 de 1'Acte additionnel que le
projet frangais ne viole pas.

De son c6t€, I'Espagne ne peut invoquer un droit & obtenir
un aménagement du lac Lanoux basé sur les besoins de
’agriculture espagnole. En effet, si la France recongait
A tous les travaux envisagés sur son territoire, I'Espagne
ne pourrait exiger que d’autres travaux conformes a ses
voeux soient réalisés. Elle peut donc simplement faire
valoir ses intéréts pour obtenir, dans le cadre du projet
retenu par la France, des modalités permettant
raisonnablement de les sauvegarder.

Il reste A établir si cette exigence est remplie.

Quelle que soit la maniére dont on juge le déroulement
des tractations qui couvrent la période 1917-1954, il n’est

pas douteux que la position frangaise se soit largement
assouplie et méme transformée: d’une promesse
d’indemnité sans restitutions des eaux dérivées, on est
passé a une restitution minimum de 20 millions de métres
cubes; cette offre n’était possible que dans le cadre de la
dérivation des eaux atlantiques vers la Méditerranée,
puisque par ailleurs, la France assurait la restitution
intégrale des eaux du Carol. En 1956, au mois de mars,
lors de la seconde réunion des experts, la France fit a
I’'Espagne deux propositions nouvelles. Les restitutions
opérées par la France, au lieu de suivre le rythme des
apports naturels du Lanoux, seraient modulées selon les
besoins de I’ agriculture espagnole; pendant la période des
irrigations, toute I’eau serait dérivée sur le Carol et au
contraire, pendant la période d’hiver, la France réduirait
le débit de fagon a assurer sur une année I’équivalence
des dérivations et des restitutions (systéme dit du “compte
courant d’eau”). D’autre part, une réserve interannuelle
permettrait 2 1'Espagne de bénéficier d’un apport
supplémentaire en année exceptionnellement séche (an-
nexe 11 du Mémoire frangais, p.147). Le 5 mars 1956, le
président de la délégation espagnole répondit, suivant le
proceés-verbal, de la maniére suivante: “Les nouvelles
propositions formulées par la délégations frangaise ne
peuvent étre prises en considération, car toute solution
qui suppose la dérivation des eaux du lac Lanoux hors de
leur cours naturel est inacceptable par I'Espagne. Il ajoute
que |'attitude de la délégation espagnole n’obéit au désir
d’obtenir des compensations ni en augmentation des vol-
umes d’eau garantissant les irrigations espagnoles, ni
davantage en énergie électrique, de sorte qu’il est
complément inutile de discuter sur des volumes d’eau
destinés & compensation, puisqu’on n’est pas d’accord sur
la cause qui les motiverait.”” (Mémoire frangais, p.156.)

Quand on examine si la France a, tant dans les tractations
que dans les propositions, pris suffisamment en
considération les intéréts espagnols, il faut souligner
combien sont intimement liées 1’obligation de tenir
compte, au cours des tractations, des intéréts adverses et
1’obligation de faire a ceux-ci, dans la solution retenue,
une place raisonnable. Un Etat qui a conduit des
négociations, avec compréhension et bonne foi, selon
I’article 11 de I’ Acte additionnel, n’est pas dispensé de
faire, dans la solution retenue, une place raisonnable aux
intéréts adverses, parce que les conversations ont été
interrompues, fiit-ce par I'intransigeance de son
partenaire. A I’inverse, lorsqu’il s’agit d’apprécier la
maniére dont un projet tient compte des intéréts en
présence, la fagcon dont les négociations se sont
déroulées, |'inventaire des intéréts qui a pu y é&tre
présenté, le prix que chacune des parties était préte a
payer pour en obtenir la sauvegarde sont des facteurs
essentiels pour établir, au regard des obligations de
’article 11 de I’ Acte additionnel, le mérite de ce projet.

Au regard de toutes les circonstances de 1’affaire, ci-
dessus rappelées, le Tribunal est d’avis que le projet
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frangais satisfait aux obligations de I’article 11 de I’ Acte
additionnel.

POUR CES MOTIFS

Le Tribunal décide de répondre affirmativement a la ques-
tion exposée a l'article premier du compromis. En
exécutant, sans un accord préalable entre les deux
Gouvernements, des travaux d’utilisation des eaux du
lac Lanoux, dans les conditions prévues au projet
d’utilisation des eaux du lac Lanoux, notifié¢ au
Gouverneur de la province de Gérone le 21 janvier 1954
et porté a la connaissance des représentants de I’Espagne
a la Commission des Pyrénées, lors de sa session tenue
du 3 au 14 novembre 1955, et selon les propositions

présentées par la délégation frangaise a la Commission
mixte spéciale, le 13 décembre 1955, le Gouvernement
frangais ne commettrait pas une infraction aux
dispostions du Traité de Bayonne du 26 mai 1866 et de
1’ Acte additionnel de la méme date.

FAIT a Genéve au Batiment Electoral, le 16 novembre
1957 en quatre exemplaires authentiques, deux en langue
espagnole etdeux en langue frangaise, dont un exemplaire
en chaque langue est remis & chaque Partie.

Le Président,
Sture PETREN

Le Secrétaire,
Axel EDELSTAM
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INTERNATIONAL COURT OF JUSTICE

rd ncerning In

im Measure

f Pr i

[June 22, 1973]

NUCLEAR TESTS CASE!'
(AUSTRALIA v. FRANCE)

REQUEST FORTHE INDICATION OF INTERIM
MEASURES OF PROTECTION

1973

23 June
General List
No. 58

ORDER

Present: Vice-President AMMOUN, Acting President;
Judges FORSTER, GROS, BENGZON, PETREN,
ONYEAMA, IGNACIO-PINTO, DE CASTRO,
MOROZOV, IMENEZ DE ARECHAGA, Sir Humphrey
WALDOCK, NAGENDRA SINGH, RUDA; Judge ad
hoc Sir Garfield BARWICK; Registrar AQUARONE.

The International Court of Justice,
Composed as above,
After deliberation,

Having regard to Articles 41 and 48 of the Statute of the
Court,

Having regard to Article 66 of the Rules of Court,

Having regard to the Application by Australia filed in
the Registry of the Court on 9 May 1973, instituting pro-
ceedings against France in respect of a dispute concern-
ing the holding of atmospheric tests of nuclear weapons
by the French Government in the Pacific Ocean, and ask-

ing the Court to adjudge and declare that the carrying
out of further atmospheric nuclear weapon tests in the
South Pacific Ocean is not consistent with applicable
rules of international law, and to order that the French
Republic shall not carry out any further such tests,

Makes the following Order:

1.  Havingregard to the request dated 9 May 1973 and
filed in the Registry the same day, whereby the Govern-
ment of Australia, relying on Article 33 of the General
Act of 1928 for the Pacific Settlement of International
Disputes and on Article 41 of the Statute and Article 66
of the Rules of Court, asks the Court to indicate, pend-
ing the final decision in the case brought before it by the
Application of the same date, the following interim meas-
ures of protection:

*“The provisional measures should be that the French
Government should desist from any further atmos-
pheric nuclear tests pending the judgement of the
Court in this case”;

2.  Whereas the French Government was notified by
telegram the same day of the filing of the Application
and request for indication of interim measures of protec-

! [Reproduced from the text provided by the International Court of Justice.

[The Court issued a similar Order in the Nuclear Tests Case instituted against France by New Zealand. The language of that Order and of the
declarations and dissenting opinions was virtually the same as in Australia v. France. Where the language differed, excerpts have been repro-
duced. These excerpts are highlighted by a star (*) sign either opposite the corresponding paragraphs of the Order in Australia v. France or at the

end of the corresponding dissenting opinions.

[A map showing the French Pacific Tests Center appears at the back of the judgment. The map was reproduced from Annex [ of the Australian
application of May 9, 1973, instituting proceedings in the International Court of Justice against the French Republic.

[On July 21, 1973, France conducted a nuclear weapon test in the atmosphere over Mururoa. Protests followed and some of the notes were
circulated as official U.N. General Assembly documents under the agenda item of the twenty-eighth session entitled “urgent need for suspension

of nuclear and thermonuclear tests”.]
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tion, and of the precise measures requested, and copies
of the Application and the request were at the same time
transmitted to it by express mail,

3.  Whereas, pursuant to Article 40, paragraph 3, of
the Statute and Article 37, paragraph 2, of the Rules of
Court, copies of the Application were transmitted to
Memters of the United Nations through the Secretary-
General and to other States entitled to appear before the
Court;

4. Whereas pursuant to Article 31, paragraph 2, of
the Statute, the Government of Australia chose the Right
Honourable Sir Garfield Barwick, Chief Justice of Aus-
tralia, to sit as judge ad hoc in the case;

5.  Whereas the Governments of Australia and France
were informed by communications of 14 May 1973 that
the President proposed to convene the Court for a public
hearing on 21 May 1973 to afford them the opportunity
of presenting their observations on the Australian request
for the indication of interim measures of protection, and
by further communications of 17 May 1973 the date and
time for such hearing were confirmed;

6. Whereas by a letter dated 16 May 1973 from the
Ambassador of France to the Netherlands, handed by him
to the Registrar the same day, the French Government
stated that it considered that the Court was manifestly
not competent in the case and that it could not accept the
Court’s jurisdiction, and that accordingly the French
Government did not intend to appoint an agent, and re-
quested the Court to remove the case from its list;

7. Whereas at the opening of the public hearings,
which were held on 21, 22, 23 and 25 may 1973, there
were present in court the Agent, Co-Agent, counsel and
other advisers of the Government of Australia;

8. Having heard the observations on the request for
interim measures on behalf of the Government of Aus-
tralia, and the replies on behalf of that Government to
questions put by Members of the Court, submitted by
Mr. P. Brazil, Senator the Honourable Lionel Murphy,
Mr. R.J. Ellicott, Q.C., Mr. M.H. Byers, Q.C., Mr. E.
Lauterpacht, Q.C., and Professor D.P. O’Connell;

9. Having taken note of the final submission of the
Government of Australia made at the hearing of 23 May
1973, and filed in the Registry the same day, which reads
as follows:

“The final submission of the Government of Australia
is that the Court, acting under Article 33 of the Gen-
eral Act and Article 41 of the Statute of the Court,
should lay down provisional measures which require
the French Government to desist from carrying out
further atmospheric nuclear tests in the South Pacific

pending the judgement in this case”.

10. Having taken note of the written reply give by the
Agent of the Government of Australia on 31 May 1973
to two questions put to him by a Member of the Court;

11. Noting that the French Government was not repre-
sented at the hearings; and whereas the non-appearance
of one of the States concerned cannot by itself constitute
an obstacle to the indication of provisional measures;

12.  Whereas the Governments of Australia and France
have been afforded an opportunity of presenting their
observations on the request for the indication of provi-
sional measures;

13. Whereas on a request for provisional measures the
Court need not, before indicating them, finally satisfy
itself that it has jurisdiction on the merits of the case,
and yet ought not to indicate such measures unless the
provisions invoked by the Applicant appear, prima facie,
to afford a basis on which the jurisdiction of the Court
might be founded;

14. Whereas in its Application and oral observation the
Government of Australia claims to found the jurisdic-
tion of the Court on the following provisions:

(i) Article 17 of the above-mentioned General Act of
1928, read together with Articles 36, paragraph 1,
and 37 of the Statute of the Court;

(ii) Alternatively, Article 36, paragraph 2, of the Statute
of the Court and the respective declarations of Aus-
tralia and France made thereunder;

15. Whereas, according to the letter of 16 May 1973
handed to the Registrar by the French Ambassador to
the Netherlands, the French Government considers, in-
ter alia, the General Act of 1928 was an integral part of
the League of Nations system and, since the demise of
the League of Nations, has lost its affectivity and fallen
into desuetude; that this view of the matter is confirmed
by the conduct of the League of Nations; that, in conse-
quence, the General Act cannot serve as a basis for the
competence of the Court to deliberate on the Applica-
tion of Australia with respect to French nuclear tests;
that in any event the General Act of 1928 is now applica-
ble in the relations between France and Australia and
cannot prevail over the will clearly and more recently
expressed in the declaration of 20 May 1966 made by
the French government under Article 36, paragraph 2, of
the Statute of the Court; that paragraph 3 of that declara-
tion excepts from the French Government’s acceptance
of compulsory jurisdiction “disputes concerning activi-
ties connected with national defence”; and that the present
dispute concerning French nuclear tests in the Pacific
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incontestably falls within the exception contained in that
paragraph;

16. Whereas in its oral observations the Government
of Australia maintains, infer alia, that various matters,
including certain statements of the French Government,
provide indications which should lead the Court to con-
clude that the General Act furnishes a basis for the Court’s
jurisdiction in the present dispute which is altogether in-
dependent of the acceptances of compulsory jurisdiction
by Australia and by France under Article 36, paragraph
2, of the Statute; that France’s obligations under the Gen-
eral Act with respect to the acceptance of the Court’s
jurisdiction cannot be considered as having been modi-
fied by any subsequent declaration made by her unilat-
erally uncer Article 36, paragraph 2, of the Statute; that
if the reservation in paragraph 3 of the French declara-
tion of 20 May 1966 relating to “disputes concerning

- activities connected with national defence” is to be re-

garded as one having an objective content, it is question-
able whether nuclear weapon development falls within
the concept of national defence; that if this reservation is
to be regarded as a self-judging reservation, it is invalid,
and in consequence France is bound by the terms of that
declaration unqualified by the reservation in question;,

17. Whereas the material submitted to the Court leads
it to the conclusion, at the present stage of the proceed-
ings, that the provisions invoked by the Applicant ap-
pear, prima facie, to afford a basis on which the jurisdic-
tion of the Court might be founded; and whereas the Court
will accordingly proceed to examine the Applicant’s re-
quest for the indication of interim measures of protec-
tion;

*17. Whereas in its oral observations the Government
of New Zealand maintains, inter alia, that the validity,
interpretation and effect in the present situation of the
reservation attached to the French declaration of 20 May
1966 are issues which can be the subject of debate, and
that it cannot be baldly asserted that there is a manifest
absence of jurisdiction under Article 36, paragraph 2, of
the Statute; that the General Act was within the meaning
of Article 37 of the Statute, a treaty or convention in force
on 24 October 1945 when New Zealand and France be-
came parties to the Statute, and that Article 37 of the
Statute accordingly conferred on the Court the jurisdic-
tion provided for in Article 17 of the General Act; that
such evidence as there is of State practice in more recent
years is wholly consistent with the Act’s continuity; that
since 1946 France has more than once acknowledged that
the General Act remains in force; that so far as the Gen-
eral Act is concerned, not only is there no manifest lack
of jurisdiction to deal with this matter, but the Court’s
jurisdiction on the merits on that basis is reasonably prob-
able, and there exist weighty arguments in favour of it;

*

18. Whereas the Government of Australia, in replying
to a question put during the oral observations, stated that
it bases its request for the indication of provisional meas-
ures “first and foremost on Article 41 of the Statute of
the Court”, and that it bases its request on Article 33 of
the above-mentioned General Act of 1928 only
subsidiarily in the eventuality that the Court should find
itself able, on the material now before it, to reach the
conclusion that the General Act is still in force;

19. Whereas the Court is not in a position to reach a
final conclusion on this point at the present stage of the
proceedings, and will therefore examine the request for
the indication of interim measures only in the context of
Article 41 of the Statute;

20. Whereas the power of the Court to indicate interim
measures under Article 41 of the Statute has as its object
to preserve the respective rights of the Parties pending
the decision of the Court, and presupposes that irrepara-
ble prejudice should not be caused to rights which are
the subject of dispute in judicial proceedings and that
the Court’s judgement should not be anticipated by rea-
son of any initiative regarding the matters in issue be-
fore the Court;

21. Whereas it follows that the Court in the present
case cannot exercise its power to indicate interim meas-
ures of protection unless the rights claimed in the Appli-
cation, prima facie, appear to fall within the purview of
the Court’s jurisdiction;

22. Whereas the claims formulated by the Government
of Australia in its Application are as follows:

(i) The right of Australia and its people, in common
with other States and their peoples, to be free from
atmospheric nuclear weapon tests by any country is
and will be violated;

(ii) The deposit of radioactive fallout on the territory of
Australia and its dispersion in Australia’s airspace
without Australia’s consent:

(a) violates Australia sovereignty over its territory;

(b) impairs Australia’s independent right to determine
what acts shall take place within its territory and in
particular whether Australia and its people shall be
exposed to radiation from artificial sources;

(iii) the interference with ships and aircraft on the high
seas and in the superjacent airspace, and the pollu-
tion of the high seas by irradiative fallout, constitute
infringements of the freedom of the high seas;

23. Whereas it cannot be assumed a priori that such
claims fall completely outside the purview of the Court’s
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jurisdiction, or that the Government of Australia may not
be able to establish a legal interest in respect of these
Claims entitling the Court to admit the Application;

*23. Whereas it is claimed by the Government of New
Zealand in its Application that rules and principles of
international law are now violated by nuclear testing
undertaken by the French Government in the South Pa-
cific region, and that, inter alia,

(a) it violates the rights of all members of the interna-
tional community including New Zealand, that no
nuclear tests that give rise to radioactive fallout be
conducted;

(b) it violates the rights of all members of the interna-

tional community, including New Zealand, to the

preservation from unjustified artificial radioactive
contamination of the terrestrial, maritime and aerial
environment and, in particular, of the environment
of the region in which the tests are conducted and in
which New Zealand, the Cook Islands, Niue and the
Tokelau Islands are situated,

it violates the right of New Zealand that no radioac-
tive material enter the territory of New Zealand, the
Cook Islands, Niue or the Tokelau Islands, includ-
ing their air space and territorial waters, as a result
of nuclear testing;

(c)

(d) it violates the right of New Zealand that no radioac-
tive material, having entered the territory of New
Zealand, the Cook Islands, Niue or the Tokelau Is-
lands, including their air space and territorial wa-
ters, as a result of nuclear testing, cause harm, in-
cluding apprehension, anxiety and concern, to the
people and Government of New Zealand and of the

Cook Islands, Niue and the Tokelau Islands;

it violates the right of New Zealand to freedom of
the high seas, including freedom of navigation and
overflight and the freedom to explore and exploit
the resources of the sea and sea-bed, without inter-
ference or detriment resulting from nuclear testing;

(e)

and whereas New Zealand invokes its moral and legal
responsibilities in relation to the Cook Islands, Niue and
the Tokelau Islands;

24. Whereas by the terms of Article 41 of the Statute
the Court may indicate interim measures of protection
only when it considers that circumstances so require in
order to preserve the rights of either party;

25. Whereas the Government of Australia alleges, in-
ter alia, that a series of atmospheric nuclear tests have
been carried out by the French Government in the Pa-
cific during the period from 1966 to 1972, including the

explosion of several hydrogen bombs and a number of
devices of high and medium power; that during recent
months there has been a growing body of reports, not
denied by the French Government, to the effect that the
French Government is planning to carry out a further
series of atmospheric nuclear tests in the Pacific in 1973;
that this series of tests may extend to 1975 and even be-
yond that date; that in diplomatic correspondence and in
discussions earlier in the present year the French Gov-
ernment would not agree to cease nuclear testing in the
atmosphere in the Pacific and would not supply Australia
with any information as to the dates of its proposed tests
or the expected size and yield of its expositions; and that
in a statement made in the French Parliament on 2 May
1973 the French Government indicated that, regardless
of the protests made by Australia and other countries, it
did not envisage any cancellation or modification of the
programme of nuclear testing as originally planned;

26. Whereas these allegations give substance to the
Australian Government’s contention that there is an im-
mediate possibility of a further atmospheric nuclear test
being carried out by France in the Pacific;

*26. Whereas the Government of New Zealand alleges,
inter alia, that during the period from 1966 to 1972 the
French Government has carried out a series of atmos-
pheric nuclear tests centred on Mururoa in the South
Pacific; that the French government has refused to give
an assurance that its programme of atmospheric nuclear
testing in the South Pacific is at an end, and that on 2
May 1973 the French Government announced that it did
not envisage cancelling or modifying the programme
originally planned; that from official pronouncements it
is clear that some further tests are envisaged with the
likelihood of deploying a thermonuclear warhead by
1976; that the French Government has also reserved its
options on the development of yet another generation of
nuclear weapons after 1976 which would require further
tests; that in previous years the nuclear testing series
conducted by France have begun on dates between 15
May and 7 July; that on the basis of the pronouncements
referred to above and the past practice of the French
Government, there are strong grounds for believing that
the French Government will carry out further testing of
nuclear devices and weapons in the atmosphere at
Mururoa Atoll before the Court is able to reach a deci-
sion on the Application of New Zealand;

27. Whereas the Government of Australia also alleges
that the atmospheric nuclear explosions carried out by
France in the Pacific have caused widespread radioac-
tive fallout on Australian territory and elsewhere in the
southern hemisphere, have given rise to measurable con-
centrations of radio-nuclides in foodstuffs and in man,
and have resulted in additional radiation doses to per-
sons living in that hemisphere and in Australia in par-
ticular, that any radioactive material deposited on Aus-
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tralian territory will be potentially dangerous to Australia
and its people and any injury caused thereby would be
irreparable; that any effects of the French nuclear tests
upon the resources of the sea or the conditions of the
environment can never be undone and would be irreme-
diable by any payment of damages; and any infringe-
ment by France of the rights of Australia and her people
to freedom of movement over the high seas and
superjacent airspace cannot be undone;

28. Whereas the French Government, in a diplomatic
Note dated 7 February 1973 and addressed to the Gov-
ernment of Australia, the text of which was annexed to
the Application in the present case, called attention to
Reports of the Australian National Radiation Advisory
Committee from 1976 to 1972, which all concluded that
the fallout from the French tests did not constitute a dan-
ger to the health of the Australian population; whereas
in the said Note the French Government further expressed
its conviction that in the absence of ascertained damage
attributable to its nuclear experiments, they did not vio-
late any rule of international law, and that, if the infrac-
tion of the law was alleged to consist in a violation of a
legal norm concerning the threshold of atomic pollution
which should not be crossed, it was hard to see what was
the precise rule on which Australia relied;

*28. Whereas the Government of New Zealand also al-
leges that each of the series of French nuclear tests has
added to the radioactive fallout in New Zealand terri-
tory; that the basic principles applied in this field by in-
ternational authorities are that any exposure to radiation
may have irreparable, and harmful, somatic and genetic
effects and that any additional exposure to artificial ra-
diation can be justified only by the benefit which results;
that, as the New Zealand Government has repeatedly
pointed out in its correspondence with the French gov-
ernment, the radioactive fallout which reaches New Zea-
land as a result of French nuclear tests is inherently harm-
ful, and that there is no compensating benefit to justify
New Zealand's exposure to such harm; that the uncer-
tain physical and genetic effects to which contamination
exposes the people of New Zealand causes them acute
apprehension, anxiety and concern; and that there could
be no possibility that the rights eroded by the holding of
further tests could be fully restored in the event of a judge-
ment in New Zealand’s favour in these proceedings;

29. Whereas for the purpose of the present proceedings
it suffices to observe that the information submitted to
the Court, including Reports of the United Nations Sci-
entific Committee on the Effects of Atomic Radiation
between 1958 and 1972, does not exclude the possibility
that damage to Australia might be shown to be caused by
the deposit on Australian territory of radioactive fallout
resulting from such tests and to be irreparable.

*29. Whereas the French Government, in a diplomatic

Note addressed to the Government of New Zealand and
dated 10 June 1966, the text of which was annexed to
the Application in this case, emphasized that every pre-
caution would be taken with a view to ensuring the safety
and the harmlessness of the French nuclear test, and ob-
served that the French Government, in taking all appro-
priate steps to ensure the protection of the population
close to the test zone, had sought a fortiori to guarantee
the safety of population considerably further distant, such
as New Zealand or the territories for which it is respon-
sible; and whereas in a letter dated 19 February 1973 to
the Prime Minister of New Zealand from the French
Ambassador to New Zealand, the text of which was also
annexed to the Application in this case, the French Gov-
ernment called attention to Reports of the New Zealand
National Radiation laboratory, and of the Australian
National Radiation Advisory Committee, which reached
the conclusion that the fallout from the French tests had
never involved any danger to the health of the popula-
tion of those two countries, and observed that the con-
cern which had been expressed as to the long-terms ef-
fects of testing could not be based on anything other than
conjecture;

30. Whereas in the light of the foregoing considera-
tions the Court is satisfied that it should indicate interim
measures of protection in order to presérve the right
claimed by Australia in the present litigation in respect
of the deposit of radioactive fallout on her territory;

31. Whereas the circumstances of the case do not ap-
pear to require the indication of interim measures of pro-
tection in respect of other rights claimed by Australia in
the Application;

32. Whereas the foregoing considerations do not per-
mit the Court to accede at the present stage of the pro-
ceedings to the request made by the French Government
in its letter dated 16 May 1973 that the case be removed
from the list;

33. Whereas the decision given in the present proceed-
ings in no way prejudges the question of the jurisdiction
of the Court to deal with the merits of the case, or any
questions relating to the admissibility of the Application,
or relating to the merits themselves, and leaves unaffected
the right of the French Government to submit arguments
in respect of those questions;

34. Having regard to the position taken by the French
Government in its letter dated 16 May 1973 that the Court
was manifestly not competent in the case and to the fact
that it was not represented at the hearings held between
21 May on the question of the indication of interim meas-
ures of protection.

35. Whereas, in these circumstances, it is necessary to
resolve as soon as possible the questions of the Court’s
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jurisdiction and of the admissibility of the Application;
Accordingly,
THE COURT

Indicates, by 8 votes to 6, pending its final decision in
the proceedings instituted on 9 May 1973 by Australia
against France, the following provisional measures:

The Government of Australia and France should each of
them ensure that no action of any kind is taken which
might aggravate or extend the dispute submitted to the
Court or prejudice the rights of the other Party in respect
of the carrying out of whatever decision the Court may
render in the case; and, in particular, the French Govern-
ment should avoid nuclear tests causing the deposit of
radioactive fallout on Australian territory;

Decides that the written proceedings shall first be ad-
dressed to the questions of the jurisdiction of the Court
to entertain the dispute, and of the admissibility of the
Application;

Fixes as follows the time-limits for the written proceed-
ings:

21 September 1973 for the Memorial of the Government
of Australia;

21 December 1973 for the Counter-memorial of the
French Government;

And reserves the subsequent procedure for further deci-
sion.

Done in English and in French, the English text being
authoritative, at the Peace Palace, The Hague, this twenty-
second day of June one thousand nine hundred and sev-
enty-three, in four copies, one of which will be placed in
the archies of the court, and the others transmitted re-
spectively to the French Government, to the Government
of Australia, and to the Secretary-General of the United
Nations for transmission to the Security Council.

(Signed) FE. AMMOUN,
Vice-President.

(Signed) S. AQUARONE,
Registrar.

Judge JIMENEZ DE ARECHAGA makes the following
declaration:

I have voted in favour of the Order for the reasons stated
therein, but wish to add some brief comments on the re-
lationship between the question of the Court’s jurisdic-
tion and the indication of interim measures.

I do not believe the Court should indicate interim meas-
ures without paying due regard to the basic question of
its jurisdiction to entertain the merits of the Application.
A request should not be granted if it is clear, even on a
prima facie appreciation, that there is no possible basis
on which the Court could be competent as to the merits.
The question of jurisdiction is therefore one, and per-
haps the most important, among all relevant circum-
stances to be taken into account by a Member of the Court
when voting in favour of or against a request for interim
measures.

On the other hand, in view of the urgent character of the
decision on provisional matters, it is obvious that the
Court cannot make its answer dependent on a previous
collective determination by means of a judgement of the
question of its jurisdiction on the merits.

This situation places upon each Member of the Court
the duty to make, at this stage, an appreciation of whether
- in the light of the grounds invoked and of the other
materials before him - the Court will possess jurisdic-
tion to entertain the merits of the dispute. From a sub-
jective point of view, such an appreciation or estimation
cannot be fairly described as a mere preliminary or even
cursory examination of the jurisdiction issue: on the con-
trary, one must be satisfied that this basic question of the
Court’s jurisdiction has received the fullest possible at-
tention which one is able to give to it within the limits of
time and of materials available for the purpose.

When, as in this case, the Court decides in favour of in-
terim measures, and does not, as requested by the French
Government, remove the case from the list, the parties
will have the opportunity at a later stage to plead more
fully on the jurisdictional question. It follows that ques-
tion cannot be prejudged now; it is not possible to ex-
clude a priori, that the further pleadings and other rel-
evant information may change views or convictions pres-
ently held.

The question described in the Order as that of the exist-
ence of “a legal interest in respect of these claims enti-
tling the Court to admit the Application” (para. 23) is
characterized in the operative part as one relating to the
admissibility of the Application. The issue has been
raised of whether Australia has a right of its own - as
distinct from a general community interest - or has suf-
fered, or is threatened by, real damage. As far as the
power of the Court to adjudicate on the merits is con-
cerned, the issue is whether the dispute before the Court
is one “withregard to which the parties are in conflict as
to their respective rights” as required by the jurisdictional
clause invoked by Australia. The question thus appears
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to be a limited one linked to jurisdiction rather than to
admissibility. The distinction between those two cat-
egories of questions is indicated by Sir Gerald
Fitzmaurice in .C.J. Reports 1963, pages 102-103, as
follows:

*...the real distinction and test would seem to be
whether or not the objection is based on, or arises
from, the jurisdictional clause or clauses under which
the jurisdiction of the tribunal is said to exist. If so,
the objection is basically one of jurisdiction.”

Article 17 of the General Act provides that the disputes
therein referred to shall include in particular those men-
tioned in Article 36 of the Statute of the Permanent Court
of International Justice. Among the classes of legal dis-
putes there enumerated is that concerning “the existence
of any fact which, if established, would constitute a
breach of an international obligation” (Emphasis added).
At the preliminary stage it would seem therefore suffi-
cient to determine whether the parties are in conflict as
to their respective rights. It would not appear necessary
to enter at that stage into questions which really pertain
to the merits and constitute the heart of the eventual sub-
stantive decision such as for instance the establishment
of the rignts of the parties or the extent of the damage
resulting form radioactive fallout.

Judge Sir Humphrey WALDOCK makes the following
declaration:

I concur in the Order. I wish only to add that, in my
view, the principles set out in Article 67, paragraph 7, of
the Rules of Court should guide the Court in giving its
decision on the next phase of the proceedings which is
provided for by the present Order.

Judge NAGENDRA SINGH makes the following decla-
ration:

While fully supporting the reasoning leading to the ver-
dict of the Court, and therefore voting with the majority
for the grant of interim measures of protection in this
case, I wish to lend emphasis, by this declaration, to the
requirement that the Court must be satisfied of its own
competence, even though prima facie, before taking ac-
tion under Article 41 of the Statute and Rule 61 (New
Rule 66) of the Rules of Court.

It is true that neither of the aforesaid provisions spell out
the test of competence of the Court or of the admissibil-
ity of the Application and the request, which neverthe-
less have to be gone into by each Member of the Court
in order to see that a possible valid base for the Court’s
competence exists and that the Application is, prima facie,
entertainable. I am, therefore, in entire agreement with
the Court in laying down a positive test regarding its own

competence, prima facie established, which was enunci-
ated in the Fisheries Jurisdiction® case and having been
reiterated in this case may be said to lay down not only
the latest but also the settled jurisprudence of the Court
on the subject.

It is indeed a sine qua non of the exercise of judicial
function that a court can be moved only if it has compe-
tence. If therefore in the exercise of its inherent powers
(enshrined in Art. 41 of its Statute) the Court grants in-
terim relief, its sole justification to do so is that if it did
not, the rights of the parties would get so prejudiced that
the judgement of the Court when it came could be ren-
dered meaningless. Thus the possibility of the Court
being ultimately able to give a judgment on merits should
always be present when interim measures are contem-
plated. If, however, the Court were to shed its legal base
of competence when acting under the Court were to shed
its legal base of competence when acting under Article
41 of its Statute, it would immediately expose itself to
the danger of being accused of discouraging governments
from:

*...undertaking, or continuing to undertake, the obli-
gations of judicial settlement as the result of any jus-
tifiable apprehension that by accepting them they may
become exposed to the embarrassment, vexation and
loss, possibly following upon interim measures, in
cases in which there is no reasonable possibility, prima
facie ascertained by the Court, of jurisdiction on the
merits. Accordingly, the Court cannot, in relationto a
request for indication of interim measures, disregard
altogether the question of its competence on the mer-
its. The correct principle which emerges from these
apparently conflicting considerations and which has
been uniformly adopted in international arbitral and
judicial practice is as follows: The Court may prop-
erly act under the terms of Article 41 provided that
there is in existence an instrument such as a Declara-
tion of Acceptance of the Optional Clause, emanating
from the Parties to the dispute, which prima facie con-
fers jurisdiction upon the court and which incorpo-
rates no reservations obviously excluding its jurisdic-
tion”. (Separate opinion of Sir Herscht Lauterpacht
in Interhandel case, I.C.J. Reports 1957, p. 118)

It needs to be mentioned, therefore, that even at this pre-
liminary stage of prima facie testing the Court has to
examine the reservations and declarations made to the
treaty which is cited by a party to furnish the base for the
jurisdiction of the Court and to consider also the validity
of the treaty if the same is challenged in relation to the
parties to the dispute. As a result of this prima facie
examination the Court could either find:

(a) that there is no possible base for the Court’s juris-
diction in which event no matter what emphasis is
placed on Article 41 of its Statute, the Court cannot

*Fisheries Jurisdiction (United Kingdom v. Iceland), I.C.J. Reports 1972, Order of 17 August 1972, paras. 1510 17, pp. 15 to 16.
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proceed to grant interim relief; or
(b) that a possible base exists, but needs further investi-
gating to come to any definite conclusion in which
event the Court is inevitably left no option but to
proceed to the substance of the jurisdiction of the
case to complete its process of adjudication which,
in turn, is time consuming and therefore comes into
conflict with the urgency of the matter coupled with
the prospect of irreparable damage to the rights of
the parties. It is this situation which furnishes the
“raison d’étre” of interim relief.

If, therefore, the Court, in this case, has granted interim
measures of protection it is without prejudice to the sub-
stance whether jurisdictional or otherwise which cannot
be prejudged at this stage and will have to be gone into
further in the next phase.

Judge ad hoc Sir Garfield BARWICK makes the follow-
ing declaration:

I have voted for the indication of interim measures and
the Order of the Court as to the further procedure in the
case because the very thorough discussions in which the
Court has engaged over the past weeks and my own re-
searches have convinced me that the General Act of 1928
and the French Government's declaration to the com-
pulsory jurisdiction of the Court with reservations each
provide, prima facie, a basis on which the Court might
have jurisdiction to entertain and decide the claims made
by Australia in its Application of 9 May 1973. Further,
the exchange of diplomatic notes between the Govern-
ments of Australia and France in 1973 afford, in my opin-
ion, at least prima facie evidence of the existence of a
dispute between those Governments as to matters of in-
ternational law affecting their respective rights.

Lastly, the material before the Court, particularly that
appearing in the UNSCEAR reports provides reasonable
grounds for concluding that further deposit in the Aus-
tralian territorial environment of radioactive particles of
matter is likely to do harm for which no adequate com-
pensatory measures could be provided.

These conclusions are sufficient to warrant the indica-
tion of interim measures.

I agree with the form of the provisional measures indi-
cated, understanding that the action prescribed is action
on the part of governments and that the measures are
indicated in respect only of the Australian Government’s
claim to the inviolability of its territory.

Judges FORSTER, GROS, PETREN and IGNACIO-
PINTO append dissenting opinions to the Order of the
Court.

(Initialled) F.A.

(Initialled) S.A.

DISSENTING OPINION OF
JUDGE FORSTER

[Translation]

I am unable to add my vote to those of the majority ad-
vocating the cessation of French nuclear tests in the Pa-
cific for the duration of the present proceedings, which
will end on a date which neither the Court nor anyone
can possibly foretell.

I have voted against the Order of today’s date indicating
a provisional measure in that sense.

My refusal was dictated by the following considerations:

The indication of provisional measures is essentially
governed by Article 41 (1) of the Statute of the Interna-
tional Court of Justice, which provides as follows:

“The Court shall have the power to indicate, if it consid-
ers that circumstances so require, any provisional meas-
ures which ought to be taken to préserve the respective
rights of either party”.

To exercise this power conferred by Article 41, the Court
must have jurisdiction. Even when it considers that cir-
cumstances require the indication of provisional meas-
ures, the Court, before proceeding to indicate them, must
satisfy itself that it has jurisdiction. Neither the provi-
sional character of the measures nor the urgency of the
requirement that they be indicated can dispense the judge
from the necessity of ascertaining his jurisdiction in lim-
ine litis; especially when it is seriously and categorically
contested by the State proceeded against, which is the
case at present.

I am aware of the existence of certain past decisions from
which it has been deduced that this ascertainment of our
jurisdiction does not need to be more than summary at
the stage of provisional measures. But this practice in the
jurisprudence of the Court cannot in my view be made
into a rule. For my part I consider that, however illustri-
ous their reputations, our predecessors on the Bench can-
not now take our place, nor can their decisions take the
place of the one we have to render in an exceptionally
difficult affair whose case-file they never held in their
hands.

In my view the Court does not have two distinct kinds of
jurisdiction: one to be exercised in respect of provisional
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measures and another to deal with the merits of the case.
The truth of the matter is that there are some cases in
which our jurisdiction is so very probable as rapidly to
decide us to indicate the provisional measures, whereas
in other cases, like the present one, it is only after a thor-
ough examination that our jurisdiction, or lack of juris-
diction, can become apparent.

I feel that the Court ought to have gone further in the ex-
amination of its jurisdiction before finding upon the Aus-
tralian request for the indication of provisional measures.

The reason is that the central pillar upon which the Aus-
tralian contentions rest is the General Act of 1928, to
which France was a party and which conferred jurisdic-
tion upon the Permanent Court of International Justice.

The 1928 General Act was revised on 28 April 1949, but
France did not accede to that revised General Act. And
itis precisely in this revised General Act of 1949 that the
International Court of Justice, our tribunal, takes the place
of the defunct Permanent Court of International Justice.

From a letter addressed to the Registrar of the Court on
16 May 1973 and its annex it transpires that France, in
reply to the notifications made to it, considers that the
1928 General Act, an integral part of the defunct League
of Nations system, has fallen into desuetude, is devoid of
any efficacy and has been a subject of indifference for
virtually all the signatory States, both before and after the
dissolution of the League of Nations which gave it birth.

Against this moribund, if not well and truly dead Gen-
eral Act of 1928 France, while not appearing before the
Court, firmly sets up its Declaration of 16 May 1966,
which in conformity with Article 36, paragraph 2, of the
Statute recognizes the jurisdiction of the Court as com-
pulsory ipse facto on condition of reciprocity, except in
relation to disputes concerning activities connected with
national defence (third reservation to the Declaration of
16 May 1966)

This express reservation, which in terms that are crystal
clear categorically excludes our jurisdiction when the
dispute concerns activities connected with national de-
fence, is no small matter, and the French nuclear tests in
the Pacific do concern French national defence, or so it
seems to me. I would have liked the Court to consider at
greater length the problem of jurisdiction raised by the
confrontation of the 1928 General Act with the third res-
ervation to the French Declaration of 16 May 1966. That
problem should have been solved before making an or-
der which disregards the French reservation and over-
steps the limits placed on our jurisdiction on 16 May
1966. I am very much afraid that the Order made today
may leave in the minds of many the impression that the
International court of Justice henceforth considers the
French reservation concerning its national defence, hence

its security, the vital interest of the national, to be null
and void.

In my view it was imperatively necessary to solve cer-
tain important problems as a matter of priority before
making any Order:

the problem of the survival of the 1928 General Act;

the problem raised by the confrontation of two un-
dertakings in regard to international jurisdiction, one
a treaty obligation binding several States and dating
from 1928, the other a unilateral and later commit-
ment which dates form 16 May 1966 and, by its res-
ervations, restricts the jurisdiction of the International
Court of Justice in comparison with the first;

the problem of the incompatibility of the undertakings
under consideration.

These problems, moreover, should have been considered
without ever losing sight of the fact that consent is an
indispensable prerequisite to our judging any State.

The Order made this day is an incursion into a French
sector of activity placed strictly out of bounds by the
third reservation of 16 May 1966. To cross the line into
that sector, the Court required no mere probability but
the absolute certainty of possessing jurisdiction. As I
personally have been unable to attain that degree of cer-
tainty, I have declined to accompany the majority.

Furthermore, an additional consideration leads me to
differ form the majority of my colleagues. The interim
measures requested by Australia are so close to the ac-
tual subject-matter of the case that they are practically
indistinguishable therefrom. Ultimately the only alter-
natives are the continuance or the cessation of the French
nuclear tests in the Pacific. This is the substance of the
case, upon which, in my opinion, it was not proper to
pass by means of a provisional Order, but only by a final
judgment.

In addition, the Order, by recommending the cessation,
even the temporary cessation, of the French nuclear tests
in the Pacific, may suggest that the Court has already
formed a definite opinion on the lawfulness, or rather
the unlawfulness, of the said tests. This, it seems to me,
is what the Applicant was counting on; this is what it
said, through the Solicitor-General of Australia, at the
hearing of 22 May 1973:

“May I conclude, Mr. President, by saying that few
Orders of the Court would me more closely scruti-
nized than the one which the Court will make upon
this application. Governments and people all over
the world will look behind the contents of that Order
to detect what they may presume to be the Court’s
attitude towards the fundamental question of the le-
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gality of further testing of nuclear weapons in the
atmosphere”’.

Thus this provisional Order is to permit of the detection
of the Court’s attitude towards the fundamental question
of the legality of further testing of nuclear weapons in
the atmosphere!

To my mind this warning by Australia, made in open
court, reveals that the intention of the Applicant is to
obtain, by means of a request for the indication of in-
terim measures of protection, an actual judgment on the
legality, or rather the illegality, of further nuclear tests.

I cannot lend myself to this, which is not what interim
measures were intended for.

The purpose of an Order indicating interim measures of
protection is clearly laid down in Article 41 of the Stat-
ute, quoted above: to preserve the respective rights of

either party, and not judgment on the legality or illegal-
ity of the matters complained of.

At the public hearing of 21 May 1973, Australia defined
the rights to be protected as follows:

“Australia’s rights under international law and the Char-
ter of the United Nations to be safeguarded from further
atmospheric nuclear weapon tests and their conse-
quences, including:

(i) the right of Australia and its people to be free
from atmospheric nuclear weapon tests by any coun-
try;

(i) the inviolability of Australia’s territorial sover-
eignty;

(iii) its independent right to determine what acts shall
take place within its territory, and, in particular,
whether Australia and its people shall be exposed to
ionizing radiation from artificial sources;

(iv) the right of Australia and her people fully to en-
joy the freedom of the high seas;

(v) the right of Australia to the performance by the
French Republic of its undertaking contained in Ar-
ticle 33(3) of the General Act for the Pacific Settle-
ment of International Disputes to abstain from all
measures likely to react prejudicially upon the ex-
ecution of any ultimate judicial decision given in these
proceedings and to abstain from any sort of action
whatsoever which may aggravate or extend the
present dispute between Australia and the French
Republic™.

France is absent from these proceedings; but I conceive
that the right which it has and which is to be protected is
that of every State, namely the right to undertake in full
sovereignty on its own territory any action appropriate

for ensuring its immediate or future national security and
national defence. Of course, in the exercise of this right
each State remains responsible for any consequent in-
jury to third parties.

Does the Order recommending the temporary cessation
of French nuclear tests protect or “preserve” the respec-
tive rights of either party - the rights of France as well as
those of Australia?

Such are the considerations which have led me to ap-
pend this dissenting opinion.

(Signed) 1. FORSTER.

DISSENTING OPINION OF
JUDGE FORSTER

[Translation]

* The Order made today in the case between New Zea-
land and France is related to the one made also today in
the case of Australia v. France.

The two Orders are alike as twins. They indicate the
same measures of protection; the only difference lies in
the mention of different territories in the case of each
Applicant.

There exists, moreover, such a close connection between
the questions of law raised respectively by the Austral-
ian and New Zealand claims that a joinder of the two
cases would have been perfectly justified from the very
first day of the proceedings.

For the same reasons are set forth in my preceding dis-
senting opinion (Australia v. France), I must decline to
side with the majority in the present case (New Zealand
v. France).

I remain convinced that in these exceptional cases the
International Court of Justice should have forsaken the
beaten paths traditionally followed in proceedings on
interim measures. The Court should above all have sat-
isfied itself that it really had jurisdiction, and not have
contented itself with a mere probability.

It is not a question of approving or condemning the
French nuclear tests in the Pacific; the real problem is to
find out whether we have jurisdiction to say or do any-
thing whatever in this case.

It was that problem of jurisdiction which it was neces-
sary for us to solve as a matter of absolute priority, be-
fore pronouncing upon the interim measures.
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Since that was not done, I express, here too, my dissent-
ing opinion.

(Signed) 1. FORSTER

DISSENTING OPINION OF
JUDGE GROS

[Translation]

The declaration of acceptance of the Court’s jurisdiction
made by the French Government on 20 May 1966 ex-
cludes from that jurisdiction: “...disputes concerning
activities connected with national defence.” In a com-
munication made to the Court on 16 May 1973 by the
French Government that reservation was formally in-
voked. The bounds placed by that Government on its
acceptance have been deemed by the Order not to create
an impediment to the exercise of the Court’s power to
grant provisional measures in application of Article 41
of the Statute, since the Court considered that the title
invoked by the Applicant to found the jurisdiction of the
Court, namely the General Act of 1928, seemed suffi-
cient, prima facie, both to justify its competence provi-
sionally and to rule out the application of the 1966 reser-
vation in the interim measures phase, without prejudg-
ing its later decision on these questions. Ihave therefore
nothing to say on the substance of the problems of juris-
diction and admissibility, since every question, without
exception, concerning the Court’s power to take juris-
diction in the case as presented in the Application of
Australia, has been deferred to the next phase of the pro-
ceedings, instituted in the operative part of the Order.

But the decision of the Court indicating provisional meas-
ures constitutes an application which I cannot approve
of two Articles of the Statute of the Court, Articles 53
and 41, and it is therefore proper that I should give the
reasons for my dissent, successively on these two points
which relate to the one phase of provisional measures.

*

When the Court was seised on 9 May 1973 of the Appli-
cation instituting proceedings and indicating the French
Republic as respondent, the fact was signified on the same
day to the Government of the French Republic, which
replied on 16 May 1973 by a document formally con-
testing the jurisdiction of the Court and submitting that
the case should be removed from the list. This was a
document of 20 pages which constitutes a reply to the
communications of the Court. The Court, before the first
hearing, examined as in every case the question of the
communication to the public of the documents in the

proceedings, in accordance with Article 48 of the Rules
of Court; in a letter to the Court dated 19 May 1973 the
Agent of the Applicant made express reservations to the
communication of the French document of 16 May 1973
and “any further documents from the Government of
France that do not accord with the regular procedures of
the Court”. On 21 May 1973, at the first hearing, coun-
sel for the Government of Australia stated:

“Neither the Court not Australia should have to deal
with the contentions advanced by a party if not made
in Court but irregularly or outside the Court. We sub-
mit that strict adherence should be had to the require-
ments thal parties must put their case regularly be-
fore the Court and that, if they fail to appear, then the
Court should not take notice of any statement they
may make outside the framework of the Court’s es-
tablished process. This rule has been a fundamental
one throughout the ages for maintaining the integrity
of the judicial process at every level. We trust that
the Court will make clear that it will not take such
statements into account”.

And still, on the date of the present Order, the French
document has not been communicated to the public,
whereas the Australian Application and the records of
the oral arguments of Australia were made public as from
21 May 1973.

The foundation for such an attitude can only be found in
a certain interpretation of Article 53 of the Statute or of
the procedure of the Court in preliminary matters.

Article 53 of the Statute of the Court deals with the situ-
ation of States which contest the jurisdiction of the Court
by failing to appear or to present submissions. Such de-
liberate non-participation is an act recognized in the pro-
cedure of the Court, being dealt with by an Article which
is contained in Chapter III of the Statute, entitled “Proce-
dure”, and nowhere in the intentions of the authors of the
Statute would one be able to find any will to penalize the
State which does not appear. The contrary proposition
has been pleaded without the support of any authority and
should be dismissed. Certainly, the absence of a State
ought not to prejudice the action instituted by another
State, and may not be allowed to interrupt the course of
justice. But non-appearance is regulated by Article 53,
which lays down what its consequences must be and, when
non-appearance is noted, that Article must be applied.
But that is what the Court did not do; the Order notes
failure to appear, in paragraph 11, but takes into account
the submissions of the document addressed to the Court
by the French Government for the purpose of requesting
that the case be removed from the list. Now, if there exist
submissions of the Government cited as respondent in the
case, there is no default for want of submissions. By pro-
nouncing neither in one sense nor in the other, and by
deferring to a later date its decision on the submissions of
the French Government, the Court is giving an interpre-
tation of Article 53 which I find erroneous.
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That is not a minor problem and I regret that the Court
should have deferred it to a later phase. By indicating at
the opening of the first hearing that the French Govern-
ment’s request for the removal of the case from the list,
which had “been duly noted”, would be dealt with “in
due course”, the President was only settling an immedi-
ate problem, but the Order has postponed the moment of
decision still further. And that postponement implies that
the Court considers it possible to treat the French Gov-
ernment both as a party to the main proceedings (cf. paras.
32 and 33 of the Order and the fixing of a time-limit for
a French Counter-Memorial) and as being in default in
the present phase, because its failure to appear is noted
in paragraphs 11 and 34. But if the French Government
has failed to appear and formally indicated its intention
to remain outside the main proceedings, in a way which
leaves no room for doubt, it was necessary to apply Arti-
cle 53, which lays down the effects of default, and to
apply it immediately.

It does not seem to me to be in accordance with the rules
of procedure to suspend the application of Article 53
provisionally in the present case on the ground that this
is an interim measures phase. Thus right from the outset
an error in interpretation has been made with regard to
Article 53. I need not recall the consistent jurisprudence
of the Court as to the interpretation of its Statute: “The
Court itself, and not the parties, must be the guardian of
the Court’s judicial integrity” (Northern Cameroons,
Judgment, I.C.J. Reports 1963, p.29). It was therefore
for the Court to decide, on the basis of its own reasons,
whether its Statute and Rules lay down formalities which
are indispensable, so that submissions made in any other
way are to be treated as inadmissible, and whether, on
that hypothesis, Article 53 should be applied to a two-
fold default, absence from the proceedings and failure to
make submissions. Nothing of the kind was done, and
the status of the French document remains uncertain.
Objection to it, on the level of its very existence, has
been taken by the Applicant, the decision on the submis-
sions made in it has been postponed; it is impossible to
deduce from the Order whether this document is or is
not a pleading in the case which should have been taken
into account on a footing of equality with the observa-
tions of the Applicant. For if the Statute and Rules of
Court do not forbid the making of “submissions” in the
way which was selected in this case, the French docu-
ment should have been admitted as the observations of
the respondent; and on the opposite assumption, it should
have been rejected, and Article 53 applied as it was in
the Judgment of 2 February 1973 (Fisheries Jurisdiction
(United Kingdom v. Iceland), Jurisdiction of the Court,
Judgment, .C.J. Reports 1973, para. 12).

The Court’s postponement of the application of the ef-
fects of Article 53 until the later stages of the case is thus
an implicit decision to refuse to apply Article 53 to an
interim measures phase. This is a position which merits

examination. Shortly expressed, the argument is that
default does not necessarily have the same consequences
in all phases of a case, and that while Article 53 does, in
paragraph 2 , lay down certain effects, those effects may
be set aside when dealing with a request for interim meas-
ures of protection, despite the manifest intention of the
State which is absent from the proceedings.

It could also be maintained that while Article 53 pro-
vides the party interested in note being taken of default
with the right to have that done, it does not do more, and
the Court cannot take note of it proprio motu. It will be
sufficient to observe in this respect that even if this were
so, which in my view it is not, the Applicant has in the
present case implicitly invoked Article 53 in the circum-
stances mentioned above, by making reference to the
applicable provisions of the Statute and Rules of Court.
But the French Government has indicated in a letter of
21 May 1937 that it is “not a party to this case; it would
appear difficult not to see in its statements of 16 and 21
May a formal intention to fail to appear. The Court surely
could not overlook both the position taken up by the
Applicant and that of the absent State, when they were
at one in seeking that it take note of a failure to appear.

It should be added that it would be a sort of abuse of
procedure to seek to make use of a failure to appear as a
breach of the rules of procedure incurring the loss of the
right to be heard by the Court, and thus create a penalty
which the Statute itself formally forbids in Article 53,
the main effect of which is that, when a failure to appear
has been noted, the Court “must... satisfy itself, not only
that it has jurisdiction in accordance with Articles 36 and
37, but also that the claim is well founded in fact and
law”. Itis not usual to advance at one and the same time
an argument and its opposite; faced with a failure to ap-
pear, the Court, by postponing any decision on the ef-
fects of the failure to appear, has allowed some infringe-
ment of the equality which States must enjoy before a
court.

The jurisdiction of the Court is limited on the one hand
to the States which have accepted it, and on the other to
commitments freely entered into. As a court of specific
jurisdiction, the Court must above all take care not to
exceed the competence it derives from its Statute and
from the voluntary acceptance of its jurisdiction by States,
each of which freely determines the scope of the juris-
diction it confers upon the Court.

A State either is or is not subject to a tribunal. If it is not,
it cannot be treated as a “party” to a dispute, which would
be non-justifiable. The position which the Court has
taken is that a State which regards itself as not concerned
in a case, which fails to appear, and affirms its refusal to
accept the jurisdiction of the Court, cannot obtain from
the Court anything more than a postponement of the con-
sideration of its rights. This is not what Article 53 says.

85



JUDICIAL DECISIONS IN MATTERS RELATED TO ENVIRONMENT/INTERNATIONAL DECISIONS VOLUME |

Failure to appear is a means of denying jurisdiction which
is recognized in the procedure of the Court, and to oblige
a State to defend its position otherwise than by failure to
appear would be to create an obligation not provided for
in the Statute. It has been argued that the only way of
challenging the jurisdiction of the Court is to imply a
preliminary objection. The way in which States chal-
lenge the Court's jurisdiction is not imposed upon them
by a formalism which is unknown in the procedure of
the Court; when they consider that such jurisdiction does
not exist, they may choose to keep out of what, for them,
is an unreal dispute. Article 53 is the proof of this, and
the Court must then satisfy itself of its own jurisdiction,
and of the reality of the dispute brought before it. A
State which fails to appear does of course run a risk, that
of not supplying the Court with all possible material for
the consideration of its application for dismissal of the
case. But that is a risk which the State, and it alone, is
free to choose to take, and to compare with the risk which
it would run as the result of a long drawn-out procedure
in which it does not wish to participate, with regard to a
matter which it considers to be wholly outside the Court’s
jurisdiction. Certain indications given in connection with
the Order of 22 June 1973 show that the possibility of
successive deferments is not ruled out.

The Permanent Court of International Justice gave a
warning against the notion that an Application is suffi-
cient to create a justiciable dispute: “... the Court’s juris-
diction cannot depend solely on the wording of the Ap-
plication”. (Certain German Interests in Polish Upper
Silesia, Jurisdiction, Judgment NO. 6, 1925, P.C.I.J,
Series A, No. 6, p. 15).

If, as I think, failure to appear as provided for in Article
53 is not in itself subject to any sanction, it becomes
evident that the reasons for such failure to appear, when
they have been clearly stated, must be examined fully by
the Court, and above all they must be formally accepted
or rejected, and that without delay. The idea that a fail-
ure to appear is not opposable to the Court and to the
Applicant because it is a case of a request for interim
measures of protection is therefore, in my view, beside
the point.

In the first place, no-one disputes “the connection which
must exist under Article 61, paragraph 1, [now Art. 66,
para. 1] of the Rules between a request for interim meas-
ures of protection and the original Application filed with
the Court” (Fisheries Jurisdiction (United Kingdom v.
Iceland), Interim Protection, Order of 17 August 1972,
1972, I.C.J. Reports 1972, para 12). A request for in-
terim measures of protection is thus a particular phase,
but one which is not independent of the original Appli-
cation; there is no margin in words, and it is impossible
to believe that problems of jurisdiction, admissibility and
reality of the principal Application can be conjured away
simply by stating that these points, which are essential

for a court of specific jurisdiction like this Court, are
just being taken for granted provisionally, prima facie,
without their being prejudged. It is in each individual
case by reference to the jurisdictional problems in the
widest sense, to the circumstances, and to the “respec-
tive rights of either party” (Art. 41, emphasis added)
that a decision should be taken as to whether it is possi-
ble to indicate interim measures, and the forms of words
used must correspond to reality.

Such was not the analysis of the power instituted in Arti-
cle 41 of the Statute which was carried out in the present
instance. The Court, by putting off the decision on the
effects of non-appearance, embraced the proposition that
a request for provisional measures is utterly independ-
ent in relation to the case which is the subject of the
Application.

It is no use referring to certain domestic systems of law
which feature such independence, because the Court has
its own rules of procedure and must apply them in its
jurisdictional system, which, as a corollary of a certain
kind of internal society, has been established on the ba-
sis of the voluntary acceptance of jurisdiction. Itis a
fact of international life that recourse to adjudication is
not compulsory; the Court has to take care lest, by the
indirect method of requests for provisional measures,
such compulsion be introduced vis-a-vis States whose
patent and proclaimed conviction is that they have not
accepted any bond with the court, whether in a general
way or with regard to a specified subject matter.

If it were a question of a State whose non-appearance
was due to the total absence of the Court’s jurisdiction,
whether for want of a valid jurisdictional clause or by
reason of the inadmissible character of the principal
claim, the immediate decision of lack of jurisdiction in
regard to the Application instituting proceedings itself
would be taken without delay; the decision of the Court
in the present case is that, despite the affirmation that a
certain subject-matter has been formally excluded from
the jurisdiction of the Court, and the fact that the State
which made that affirmation considers itself to be out-
side the jurisdiction of the Court in regard to everything
connected with that subject-mater, it is possible to indi-
cate provisional measures without prejudging the rights
of that State.

In the decision which the Court has to take on any re-
quest for provisional measures, urgency is not a domi-
nant and exclusive consideration; one has to seek, be-
tween the two notions of jurisdiction and urgency, a bal-
ance which varies with the facts of each case. If the
Jurisdiction is evident and the urgency also, then there is
no difficulty, but that is an exceptional hypothesis, When
the jurisdiction is not evident, whether there is urgency
or not, the Court must take the time needed for such an
examination of the problems arising as will enable it to
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decide one way or the other, and that is something which
it could have done without undue delay in the present
instance with regard to various objections to its power to
judge the case as described in the principal Application.

There is no presumption of the Court’s jurisdiction in
favour of the applicant, nor any presumption of its lack
of jurisdiction in favour of the respondent; there is only
the right of each of them to a proper and serious exami-
nation of its position.

A State does not have to wait two years or more for the
Court to vindicate its claim that no justiciable dispute
exists, for if that is the case there is nothing to be argued
over; the other State, which has submitted the claim
whose reality is contests, evidently has an equal right to
have the Court acknowledge the existence of the dispute
it invokes. But the equality between these claims is up-
set if, by the indirect means of the allegedly urgent ne-
cessity for the indication of provisional measures, a pre-
sumption operates in favour of the applicant without the
Court’s carrying out any serious appraisal of the objec-
tion. On behalf of the Applicant it has been pleaded that
argument on all these problems will be presented later;
that in itself is a negation of the claim of the other State
to be immediately relieved of a dispute which it alleges
not to exist. Thus, to maintain equality between the par-
ties, in a case where objections relating to the very stuff
of the dispute are raised, the priority treatment of these
objections is a necessity. In their joint dissenting opin-
ion Judges McNair, Basdevant, Klaestad and Read wrote,
with reference to the question of the obligation to sub-
mit to arbitration:

“Since there is nothing in the Declaration of 1926 to
indicate an intention that prima facie considerations
should be regarded as sufficient, it is our opinion,
based on the principle referred to above and the way
in which this principle has been invariably applied,
that the United Kingdom can only be held to be un-
der an obligation to accept the arbitral procedure by
application of the Declaration of 1926 if it can be
established to the satisfaction of the Court that the
difference as to the validity of the Ambatielos claims
falls within the category of differences in respect of
which the United Kingdom consented to arbitration
in the Declaration of 1926". ((Ambatielos, Merits,
L.C.J. Reports 1953, p. 29)

President Winiarski also expressed himself in favour of
the priority of certain questions of admissibility over
questions of jurisdiction (Certain Expenses of the United
Nations (Article 17, paragraph 2, of the Charter), .C.J.
Reports 1962, p. 449). Sir Gerald Fitzmaurice likewise,
in a separate opinion, said:

“There are however other objections, not in the na-
ture of objections to the competence of the Court,
which can and strictly should be taken in advance of
any question of competence. Thus a plea that the
application did not disclose the existence, properly

speaking, of any legal dispute between the parties,
must precede competence, for if there is no dispute,
there is nothing in relation to which the Court can
consider whether it is competent or not. It is for this
reason that such a plea would be rather one of ad-
missibility or receivability than of competence”.

“In the general international legal field there is noth-
ing corresponding to the procedures found under most
national systems of law, for eliminating at a relatively
early stage, before they reach the court which would
otherwise hear and decide them, claims that are con-
sidered to be objectionable or not entertainable on
some a priori ground. The absence of any corre-
sponding “filter” procedures in the Court’s jurisdic-
tional field makes it necessary to regard a right to
take similar action, on similar grounds, as being part
of the inherent powers or jurisdiction of the Court as
an international tribunal”. (Northern Cameroons,
I.C.J. Reports 1963, pp. 105 and 106 f.)

It is this nexus of questions of jurisdiction and of admis-
sibility which has been deferred by the Court to the next

phase; it will then be for the Court, and then alone, to
decide the fate of these questions in its judgment.

A certain tendency has arisen to consider that the Orders
of 17 August 1972 in the Fisheries Jurisdiction cases
have, as it were, consolidated the law concerning provi-
sional measures. But each case must be examined ac-
cording to its own merits and, as Article 41 says, accord-
ing to “the circumstances”. The court had developed an
awareness of the existence of its own jurisdiction, the
urgency was admitted, the reality and the precise defini-
tion of the dispute were not contested; finally, the right
of the applicant States which was protected by the Or-
ders was recognized as being a right currently exercised,
whereas the claim of Iceland constituted a modification
of existing law. It suffices to enumerate these points to
show that the situation is entirely different today; so far
as the last point is concerned, the situation is now even
the reverse, since the Applicants stand upon a claim to
the modification of existing positive law when they ask
the Court to recognize the existence of a rule forbidding
the overstepping of a threshold of azomic pollution.

*
p
Such was the situation with which the Court found itself
confronted when the application of Article 41 of the Stat-
ute in the present case was to be considered. The objec-
tions which were made or could be made to the jurisdic-
tion of the court and the admissibility of the claim have
a character of absolute priority. Article 41 does not give
the Court a discretionary power but a competence bound
by the conditions laid down in that text; it is necessary
that “circumstances so require” and that the measures
should be necessary to preserve “the respective rights of
either party”, which covers the same examination of fact
and of law that Article 53, paragraph 2, imposes on the
Court, in addition to the general obligation upon every
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judge, including a judge of urgent cases, to satisfy him-
self that he has jurisdiction; that is what Article 36, para-
graph 6, recalls. Now, the examination of fact and of
law which is the condition of any decision on provisional
measures cannot be systematically put off until later with
the indication that the Court’s power under Article 41 of
the Statute “presupposes that irreparable prejudice should
not be caused to rights which are the subject of dispute
in judicial proceedings and that the Court’s judgement
should not be anticipated by reason of any initiative re-
garding the matters in issue before the Court” (Order,
para. 20). That is to solve by a mere assertion the prob-
lem of the existence of the “circumstances” to which
Atrticle 41 refers. Article 41 obliges the Court to see
whether the circumstances so require, it can only exer-
cise that power if its decision will be able to preserve the
respective rights of either party. But if the State cited as
respondent invokes the Court's total absence of power,
and if the subject of the claim is really non-existent, what
rights would there be to preserve?

What has been said above with regard to the character of
absolute priority attaching to certain objections shows
that it is impossible to escape from the necessity of set-
tling such objections before indicating measures of pro-
tection; if there are no rights, there is nothing to protect.
If the claim has no subject, the principal application falls
to the ground, and with it the request for provisional
measures. The objection is of so fundamental a nature
in regard to the very bases of the Court’s jurisdiction
that it seems to me to be a misuse of language to say that
ajus standi to act in such circumstances could exist prima
facie.

When the Court declares on the basis of Article 41 thata
decision indicating provisional measures prejudges nei-
ther the jurisdiction nor the merits, that is not a finding
which is likely to reassure States as to the temporary and
circumstantial nature of that decision; it is an assertion
that the examination of the case by the Court in accord-
ance with the criteria of Article 41 of the Statute enables
it, in the circumstances of this case, to consider that its
decision cannot in fact prejudge either its jurisdiction or
the question of jus standi. It is not just a kind of ritual
formula, but a warranty that the Court is satisfied that
Article 41 has been correctly interpreted and applied to
a certain case. But if in reality an indication of provi-
sional measures prejudges the jurisdiction or the exist-
ence of jus standi, the Court does not have the power to
grant these measures, because the condition laid down
by Article 41 of the Statute will not have been respected.
These conditions not having been fulfilled in the present
case, the application of Article 41 in the Order of 22 June
1973 indicating provisional measures constitutes an ac-
tion ultra vires.

In the present case, on a point of great importance, the
Court has ignored one of the conditions for the accept-
ance of a request for provisional measures. In the case
concerning the Factory at Chorzow, the Permanent Court
of International Justice refused to indicate provisional
measures because the request could be regarded as de-
signed to obtain an interim judgement in favour of a part
of the claim formulated in the Application and that, con-
sequently, “the request [was] not covered by the terms
of the provisions of the Statute and Rules” (P.C.I.]., Se-
ries A, No. 12, p. 10). Here we have a condition of gen-
eral scope for the interpretation of Article 41 of the Stat-
ute of the Permanent Court of International Justice, which
was identical to the present Article 41, and the recogni-
tion of a procedural requirement operating in regard to
inter-locutory jurisdiction. For it would indeed, by defi-
nition, be contrary to the nature of interlocutory proceed-
ings if they enabled the dispute of which they were only
an accessory element to be disposed of.

Comparison between the principal claim (Application,
para. 50, submissions of the Applicant) and of the re-
quest for provisional measures (Request, paras. 3f. and
74) shows that the latter was indeed designed to obtain
an interim judgement. The request for provisional meas-
ures ought therefore to have been rejected on that ground
also.

(Signed) André GROS

DISSENTING OPINION OF
JUDGE GROS

[Translation]

* In my view, the documents by which New Zealand
and Australiainstituted proceedings in the Nuclear Tests
cases are drawn up in similar terms, the same considera-
tions of fact and law are relied on therein, and the sub-
missions are directed to an identical object. In this open-
ing address on 24 May 1973, counsel for New Zealand
stated that:

“New Zealand's case arises out of the same set of
circumstances as that of Australia, and has compara-
ble objectives”.

The claims by these two Governments should have been
jointed, from the outset of the proceedings, their object
being the same. Itis artificial to keep up the appearance
of there being two cases, and while a joinder might raise
drafting problems for subsequent decisions of the Court,
this could not constitute a serious obstacle to a joinder.
In the South West Africa cases, the Court joined the two
claims at the time when the two Applicants nominated
the same judge ad hoc, which is what New Zealand and
Australia have also done in the present cases. Since the
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Court has decided not to effect a joinder of the two claims
from the outset of the cases, and to reserve its decision
on the question, I have nothing further to say at present
on the problem of joinder. But since the request made
by New Zealand for interim measures of protection has
been made the subject of a separate Order, I should state
the reasons which have led me to dissent from that or-
der. In the circumstances referred to above, these rea-
sons are the same as those set out in my dissenting opin-
ion appended to the Order of the same date concerning
the request made by Australia.

DISSENTING OPINION OF
JUDGE PETREN

[Translation]

As, to my regret, I am unable to concur in the opinion of
the majority either with regard to the deferment, to a later
stage in the proceedings, of the questions of the Court’s
jurisdiction and the admissibility of the Application, or
with regard to the indication of provisional measures, I
have to append to the Order a dissenting opinion.

In my view, the questions of the Court’s jurisdiction and
of the admissibility of the Application, and also the ques-
tion of the indication of provisional measures, fall into a
common framework as follows:

Before undertaking the examination of the merits of the
case, the International Court of Justice, like any other
court, has the duty of making sure as far as possible that
it possesses jurisdiction and that the application is ad-
missible. The absence of the State against which appli-
cation is made does not alter this requirement in any way.
On the contrary, Article 53 of the Statute [ays an obliga-
tion on the Court to satisfy itself as to its possession of
jurisdiction and the admissibility of the application on
the basis of the elements at its disposal. Among the lat-
ter in the present case are the arguments put forward by
France in the letter handed in by its Ambassador, and by
Australia in its Application and in its oral pleadings of
21-25 May 1973. Itis, however, the Court’s duty also to
consider any other elements that it may find relevant.
The fact that Australia has requested provisional meas-
ures does not dispense the Court from the obligation of
beginning by an examination of the questions of its ju-
risdiction and of the admissibility of the Application;
indeed, it makes that examination, if anything, more ur-
gent.

For it to be possible for the Court to consider that it has
jurisdiction on the merits of the case, it would, as I see
it, be necessary for it to approve at least one of the three
propositions put forward in turn by the Australian gov-
ernment:

1.  The reservation expressed by France when in 1966
it renewed its acceptance of the Court’s jurisdiction, a
reservation referring to activities connected with French
national defence, is not valid;

2. The nuclear tests referred to in the Australian Ap-
plication are not connected with French national defence;

3. The General Act of 1928 has remained in force as
between States parties to that Act in 1944, the conse-
quence of which is that reservations made by such States
in accepting after 1945 the jurisdiction of the Interna-
tional Court of Justice are without effect in their rela-
tions among themselves.

The questions thus raised for the Court do not concern
the merits of the case. They occur in a general frame-
work of international law and, in my view, the Court
would not have needed any further explanations from
the Australian Government in order to resolve them, and
it could and should have settled them on the basis of the
elements at its disposal. '

In this connection, it should be pointed out that the ques-
tion of jurisdiction raises the issue of the extent to which
the 1928 General Act can have survived the disappear-
ance of the League of Nations and its organs, as also of
the effect, if any, of such survival on the reservations
made by States parties to that Act when accepting the
jurisdiction of the present Court. Now Article 63 of the
Statute required that these States should be notified with-
out delay that such questions were submitted to the Court
in the present case. If they had been so notified, they
would already have had the opportunity to manifesting
their astonishment, their satisfaction or their indifference
in regard tothe contention of the Australian Government
mentioned under 3 above. But the fact that the required
notification has not yet been made does not justify the
Court in today inviting the Australian Government to
present, at a later stage in the proceedings, further argu-
ment on the question of jurisdiction.

I am therefore of the opinion that the Court should not
have opened a new phase of the case for that purpose
but, on the contrary, should have requested the Austral-
ian Government to complete its argument on that issue
in the present stage of the case.

As the Court has now deferred its decision on the ques-
tion of jurisdiction, I am unable to indicate here and now
my own assessment of the various factors entering into
the consideration of that question.

Nevertheless, the Australian Government’s request for
the indication of provisional measures obliges me to ex-
amine whether the preconditions for the Court’s ability
to indicate such measures have been fulfilled.
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Among those preconditions, certain relate to the ques-
tion of jurisdiction. In that connection the Australian
Government has referred inter alia to the Orders made
by the Court on 17 August 1972 in the two Fisheries
Jurisdiction cases. In both of these Orders the Court
considered that on a request for provisional measures it
need not, before indicating them, finally satisfy itself that
it had jurisdiction on the merits of the case, but that it
ought not to act under Article 41 of the Statute if the
absence of jurisdiction was manifest.

The Australian Government sought to draw from this
considerandum the conclusion that it only when the ab-
sence of the Court’s jurisdiction is manifest that it ought
not to act under Article 41 of the Statute. It is not possi-
ble to accept such an interpretation. The paragraph in
question simply alludes to two extreme situations: one
in which the jurisdiction of the Court is finally estab-
lished and another in which the absence of jurisdiction
is manifest. It says that the existence of the first situa-
tion is not a necessary precondition for the indication of
provisional measures and that, in the second situation,
the Court should not indicate such measures, which is a
self-evident observation that does not lend itself to
broader conclusions. The paragraph does not say in ac-
cordance with what criteria, within the area lying be-
tween finally established jurisdiction and manifest ab-
sence of jurisdiction, the line must be drawn between
the situations which permit the application of Article 41
and those which do not permit it. It is only in a later
paragraph, which the two Orders also have in common,
that a reply is found to that question. There the Court
indicates that it considers that a provision in an instru-
ment emanating from the Parties appears, prima facie,
to afford a possible basis on which the jurisdiction of the
Court might be founded.

In the present case, it appears from paragraph 13 of the
Order that the Court has been guided by that precedent,
for it there expresses the opinion that it ought not to in-
dicate interim measures unless the provisions invoked
by the Applicant appear, prima facie, to afford a basis on
which the jurisdiction of the Court might be founded. I
can agree to this formula, which in my view signifies
that for Article 41 of the Statute to be applicable it is not
sufficient for a mere adumbration of proof, considered
in isolation, to indicate the possibility of the Court’s pos-
sessing jurisdiction; that there must also be a probability
transpiring from an examination of the whole of the ele-
ments at the Court’s disposal.

I have therefore been impelled to carry out such an ex-
amination. In the event, however, I do not find it prob-
able that the three propositions of the Australian Gov-
ernment, or any one of them, may afford a basis on which
to found the jurisdiction of the Court. For the reason
already mentioned, I find myself, at the present stage of

the proceedings, prevented from setting forth the con-
siderations which have led me to that conclusion and
preclude me from voting for the indication of provisional
measures.

Alongside the question of the Court’s jurisdiction, there
arises that of the admissibility of Australia’s Applica-
tion. As [ understand that term, it includes the examina-
tion of every question that arises in connection with the
ascertainment of whether the Court has been validly
seised of the case. But what is first and foremost neces-
sary from that point of view is to ask oneself whether
atmospheric tests of nuclear weapons are, generally
speaking, already governed by norms of international
laws, or whether they do not still belong to a highly po-
litical domain where the norms concerning their inter-
national legality or illegality are still at the gestation stage.

Certainly, the existence of nuclear weapons and the tests
serving to perfect and multiply them, are among the fore-
most subjects of dread for mankind today. To exorcise
their spectre i1s, however, primarily a matter for states-
men. One must hope that they will one day succeed in
establishing a state of affairs, both political and legal,
which will shield the whole of mankind from the anxi-
ety created by nuclear arms. Meanwhile there is the
question whether the moment has already come when
an international tribunal is the appropriate recipient of
an application like that directed in the present case against
but one of the present nuclear Powers.

The Order defers the question of the admissibility of the
Application, like that of the Court’s jurisdiction, to a later
stage in the proceedings. I am unable to concur in this
decision, because I consider that the Court could and
should have settled in its present session the whole of
the preliminary and urgent questions which arise in the
case and concerning which it is incumbent upon the Court
to take up a position proprio motu.

To avoid anticipating such vote as I may cast in the new
phase of the proceedings, I must, I feel, refrain from say-
ing anything more on the question of the admissibility
of the Application. I do not, moreover, find it necessary
to answer the question whether it appears probable that
the Application is admissible, which constitutes one of
the conditions enabling the Court to cross the threshold
of Article 41 of its Statute and indicate provisional meas-
ures. Having already found Article 41 inapplicable in
this instance owing to the improbability that France, de-
spite the reservation it has attached to its acceptance of
the Court’s jurisdiction, could be held subject thereto in
the present case, I have no need to pronounce upon any
other aspects of the question of the applicability of Arti-
cle 41.

(Signed) S. PETREN
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DISSENTING OPINION OF
JUDGE PETREN

[Translation]

*Having voted against the adoption of the Order, I ap-
pend a dissenting opinion.

Considering the identity of claims and submissions be-
tween this case and the Nuclear Tests case (Australia v.
France), as well as the coincident circumstances of fact
and law, I was of the opinion that the two cases should
have been joined even at the present stage of the pro-
ceedings. The Court having rejected that proposal, it
only remains for me to express the same opinion here as
in the other case.

DISSENTING OPINION OF
JUDGE IGNACIO-PINTO

[Translation]

To my regret, I am unable to support the Order of the
Court, upholding Australia’s request for the indication
of interim measures of protection pending the settlement
on the merits of the dispute between that State and France
with regard to the nuclear tests which the French Gov-
ernment wishes to carry out in the South Pacific.

I voted against the grant of those interim measures be-
cause I find this decision legally unjust, or in any event
without sufficient basis. But I wish to emphasize that
my negative vote does not mean that [ am in favour of
nuclear tests, - on the contrary, I am strongly opposed to
all such tests, and align myself with those who wish to
see the prohibition of all these experiments which are
dangerous for our planet, and of which the least one can
say is that we do not yet fully know what harmful conse-
quences they may have, and how long the effects of
atomic tests last in the atmosphere.

In the dispute brought before the Court by Australia,
however, we must not be swayed by sentiment, and still
less must we permit ourselves to be affected by the feel-
ings - which in fact are very understandable - prompted
by the decision of the French Government to carry out
nuclear tests, just as other States, in exercise of their rights
to sovereignty, have carried out such tests, and a further
State, and no minor one at that, still continues to do so,
using devices which produce explosions which give rise
to still greater pollution. It is therefore important that I
should examine calmly and lucidly the question of the
Court’s jurisdiction, confining myself strictly to exist-
ing rules of international law.

It is to be observed that the case of which the Court is
seised is sui generis, and is not on all fours with any
other case in which, up to the present, the Court has had
to examine in order to determine the question of its ju-
risdiction. Itis in vain that reliance has been placed upon
the Fisheries Jurisdiction case, the legal basis of the re-
quest for the indication of interim measures is clear and
definite, and is to be found clearly set out in the Ex-
change of Notes of 11 March 1961 between Iceland and
the United Kingdom, the penultimate paragraph of which
reads as follows:

“The Icelandic Government will continue to work for
the implementation of the Althing Resolution of May
5 1959, regarding the extension of fisheries jurisdic-
tion around Iceland, but shall give to the United King-
dom Government six months’ notice of such exten-
sion and, in case of a dispute in relation to such ex-
tension, the matter shall, at the request of either party,
be referred to the International Court of Justice”.

There is no possible doubt as to the consent of the par-
ties; the recourse had to this precedent in order to justify
Australia’s request must therefore be rejected.

In the case now before the Court, there is nothing com-
parable to the legal situation created by the penultimate
paragraph of the Exchange of Notes of 11 March 1961
between Iceland and the United Kingdom.

Australia dees of course rely on the General Act of 26
September 1928, to which it and France were parties,
but there is still doubt as to the validity thereof, and the
controversy on the point is such that in my opinion the
Act cannot possibly be a sufficient ground to turn the
scale of the Court’s decision, and result in the award to
Australia of the interim measures asked for. Nor is there
any more validity in the argument which has been based
on another decision of the Court, the Judgment of 6 July
1957 on the Certain Norwegian Loans case, in which
proceedings the Agent of the French Government relied
on the validity of the General Act. The Court in fact did
not accept this point, despite the contrary opinion ex-
pressed by Judge Basdevant.

Of what is it a question in the present case?
The request amply answers this question, adducing:

“(i) The right of Australia and its people, in com-
mon with other States and their peoples, to be free
from atmospheric nuclear weapon tests by any coun-
try is and will be violated;

(ii)The deposit of radioactive fallout on the territory
of Australia and its dispersion in Australia’s airspace
without Australia’s consent:

(a)violates Australian sovereignty over its territory;
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{b)impairs Australia’s independent right to determine
what acts shall take place within its territory and in
particular whether Australia and its people shall be
exposed to radiation from artificial sources;

(iii) The interference with ships and aircraft on the
high seas and in the superjacent airspace, and the
pollution of the high seas by radioactive fallout, con-
stitutes infringements of the freedom of the high
seas”.

The majority of the Court finds that these submissions
are sufficient to enable it to say that this request appears
to fall within the purview of international jurisdiction.

But the French Government, with full right, has from
1996 onward excluded from the Court’s jurisdiction all
“disputes concerning activities connected with national
defence”, and its assent under Article 36, paragraph 2,
of the Statute is therefore limited by the categorical ex-
pression of its will. In my view, this limitation has its
raison d’étre, moreover, in Article 2, paragraph 7, of the
Charter, which provides:

“Nothing contained in the present Charter shall au-
thorize the United Nations to intervene in matters
which are essentially within the domestic jurisdic-
tion of any State or shall require the Members to sub-
mit such matters to settlement under the present Char-
ter; but this principle shall not prejudice the applica-
tion of enforcement measures under Chapter VIL.".

The arguments put forward by Australia, in particular
with regard to the validity of the 1928 General Act, are
not relevant, for it is admitted in international law that a
special rule overrides the general rule. In the present
case, events after the war of 1939-1945 having com-
pletely overturned conceptions of national security
through the introduction of the nuclear bomb, it is diffi-
cult not to accept that the reservation of the French Gov-
ernment overrides the General Act dating from before
the Second World War, an era in which no State pos-
sessed the atomic bomb.

Moreover, whereas the General Act of 1928 is the sub-
ject of serious controversy and appears at all events never
to have been invoked as a basis of the Court’s jurisdic-
tion by any State ever since its entry into force, the dec-
laration of the French Government constitutes the fun-
damental element of its acceptance of compulsory juris-
diction under Article 36, paragraph 2, in so far as it is
based on its formal and unequivocal consent.

There is another important point which does not seem to
have been sufficiently taken into account in the argu-
ments put forward by the French Government. I refer to
its reiterated request to the Australian Government, ex-
pressed in its Ambassador’s letter of 7 February 1973 to
the Australian Prime Minister and Foreign Minister (Ap-
plication, Annex 10, p. 57), that it be given some indica-
tion of the precise rules of international law which France

is said to violate:

“But the French Government finds it hard to see what
is the precise rule on whose existence Australia re-
lies. Perhaps Australia could enlighten it on this point.
In reality, it seems to the French Government that
this complaint of the violation of international law
on account of atomic pollution amounts to a claim
that atmospheric nuclear experiments are automati-
cally unlawful. This, inits view, is not the case. But
here again the French Government would appreciate
having its attention drawn to any points lending col-
our to the opposite opinion”.

This request for specific enlightenment has received no
reply, and Australia has confined itself to presuming the
existence of a right which in my view does not really
exist, alleging moreover more or less hypothetical dam-
age, the assessment of which is difficult in the extreme.
Nevertheless the majority of the Court has seen fit to
recognize that such damage, however uncertain or im-
precise it may be, is sufficient to justify acceding to the
request for the indication of provisional measures with-
out any clear statement of the nature of the rights which
have to be protected or preserved.

Of course, Australia can invoke its sovereignty over its
territory and its right to prevent pollution caused by an-
other State. But when the French Government also claims
to exercise its right of territorial sovereignty, by proceed-
ing to carry out tests in its territory, is it possible legally
to deprive it of that right, on account of the mere expres-
sion of the will of Australia?

In my opinion, international law is now, and will be for
some time to come, a law in process of formation, and
one which contains only a concept of responsibility af-
ter the fact, unlike municipal law, in which the possible
range of responsibility can be determined with precision
a priori. Whatever those who hold the opposite view
may think, each State is free to act as it thinks fit within
the limits of its sovereignty, and in the event of genuine
damage or injury, if the said damage is clearly estab-
lished, it owes reparation of the State having suffered
that damage.

There is, so far as I am aware, in international law no
hierarchy in the exercise of the right of sovereignty, and
the Order issued by the Court has - at least, for the mo-
ment - no legal ground for preventing the French Gov-
ernment from making use of its right of sovereignty and
exploding an atomic device, as other States have done
before it, and as one other State is still doing at the present
time, in order to obtain the means of ensuring their own
security.

Is Australia’s right, in the exercise of its sovereignty, to
be regarded as superior to the identical right possessed
by France, which would thus rank second when it came
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to exercise of its own right?

By directing the French Government “avoid nuclear tests
causing the deposit of radioactive fallout in Australian
territory” (operative clause of the Order emphasis
added), the Court certainly oversteps the limits of its
powers, and appears thereby to be innovating in declar-
ing unlawful the exercise of a right which up to now has
been regarded as falling within the sovereignty of a State.
The Court is not yet a supreme courts in municipal law,
nor does it have legislative powers, and it has no right to
hand down a decision against a State which by a formal
declaration excludes its jurisdiction over disputes con-
cerning activities connected with national defence.

I entirely agree with Australia that that country runs con-
siderable risk by seeing atomic fallout descent upon its
territory and seeing its people suffer the harmful effects
thereof, and for my own part, I would like to see that risk
finally exorcised, but I see no existing legal means in the
present state of the law which would authorize a State to
come before the Court asking it to prohibit another State
from carrying out on its own territory such activities,
which involve risks to its neighbours.

This is so pertinent that I find it expressed even in the
Moscow Treaty of 5 June 1963, the object of which is in
fact the prohibition of atmospheric nuclear tests - the
French Government, incidentally, is not a party to this
Treaty - for Article IV thereof embodies a reservation
which is so substantial, probably in order to satisfy the
major States which hold the greatest stocks of nuclear
weapons, that the prohibition becomes practically inef-
fective. Article IV provides that:

“This Treaty shall be of unlimited duration.

Each Party shall in exercising its national sovereignty
have the right to withdraw from the Treaty if it decides
that extraordinary events, related to the subject matter
of this Treaty, have jeopardized the supreme interests of
its country. It shall give notice of such withdrawal to all
other Parties to the Treaty three months in advance”.
(Emphasis added).

Is it admissible that the reservation effected by these
States should remain valid, so as to authorize them to
recommence their nuclear experiments if extraordinary
events should have jeopardized the supreme interests of
their countries, while the Court’s Order forbids France
to exercise its right to carry out its tests at the present
time, when no valid treaty obligation now exists to pre-
vent it from doing so?

Does not the existence of such a treaty, containing such
a reservation, demonstrate the lack of legal basis which
should have led the Court to dismiss the Australian re-
quest for the indication of interim measures?

The point is that if the Court were to adopt the conten-
tion of the Australian request it would be near to endors-
ing a novel conception in international law whereby
States would be forbidden to engage in any risk-produc-
ing activity within the area of their own territorial sover-
eignty; but that would amount to granting any State the
right to intervene preventively in the national affairs of
other States. Yet Article 2, paragraph 7, of the Charter is
categorical on that point.

In the present state of international law, the “apprehen-
sion” of a State, or “anxiety”, “the risk of atomic radia-
tion”, do not in my view suffice to substantiate some
higher law imposed on all States and limiting their sov-
ereignty as regards atmospheric nuclear tests.

Those who hold the opposite view may perhaps repre-
sent the figureheads or vanguard of a system of gradual
development of international law, but it is not admissi-
ble to take their wishes into account in order to modify
the present state of the law.

To conclude, there is one consideration which, or so it
seems to me, has not sufficiently been taken into account
and which it is important not to overlook. I refer to the
fact that Australia had itself accepted the conducting by
the United Kingdom of nuclear tests above its own terri-
tory, more particularly at Maralinga in South Australia,
with devices notably more powerful than those to be used
in the French tests, which are located in an area over
6,000 kilometres distant from Australia,

If Australia thus allowed the United Kingdom, with its
consent, to proceed to such actions directly above an area
subject to its own national sovereignty, it ought to be
declared without title to request that the French Govern-
ment be prohibited from acting in the same manner above
an area under French sovereignty.

Consequently, in my opinion, there is no reason to ac-
cede to the request for the indication of provisional meas-
ures. The question of the illegality of nuclear tests ex-
ceeds the competence of the Court and becomes, as I see
it, a political problem. No further proof is in my view
needed than the statements of the Prime Minister and
Foreign Minister himself in his Note to the Minister for
Foreign Affairs of the French Government, dated 13 Feb-
ruary 1973 (Application, Annex 11, p. 62), in which we
find the following words:

“In my discussion with your Ambassador on 8 Febru-
ary 1973, I referred to the strength of public opinion
in Australia about the effects of French tests in the
Pacific. | explained that the strength of public opin-
ion was such that, whichever political party was in
office, it would be under great pressure to take action.
The Australian public would consider it intolerable if
the nuclear tests proceeded during discussions to which
the Australian Government had agreed”.
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By way of conclusion, I am inclined to think that the
decidedly political character of the case ought, or so it
seems to me, to have prompted the Court to exercise
greater circumspection and to have caused it to take the
decision of purely and simply rejecting the request of
Australia for the indication of provisional measures. It
is not for the Court to declare unlawful the act of a State
exercising its sovereignty within its own territorial lim-
its, or at least to lend credence by its decision to the propo-
sition that the act in question is unlawful. It was there-
fore wrong for Australia to have secured the benefit of
the provisional measures which it sought, and a viola-
tion of Article 2, paragraph 7, of the Charter.

(Signed) L. IGNACIO-PINTO.

DISSENTING OPINION OF
JUDGE IGNACIO-PINTO

{Translation)

*] am opposed to the Order made this day by the Court,
granting New Zealand the same interim measures of pro-
tection as were granted Australia a few hours before on
this same date, in the latter’s case against France.

My opposition to the present Order is based on the same
considerations as I have already expounded at length in
my dissenting opinion in the first Nuclear Tests case (Aus-
tralia v. France). 1 am therefore voting against it as [
voted against the first Order, in the case of Australia v.
France.

But before going farther, I venture to observe that the
Court ought from the beginning to have pronounced a
joinder of the two cases, as some judges had moreover
requested.

For in fact, in the two requests for interim measures pre-
sented by the two States, Australia and New Zealand,
there is more than a mere analogy between the two claims.
They have indeed the same object, namely to secure from
the Court an indication that “the French Government
should avoid nuclear tests causing the deposit of radio-
active fallout” on the territory (emphasis added):

(1) of Australia;

(2) of New Zealand, the Cook Islands, Niue or the
Tokelau Islands.

There is therefore identity as to the object of the claim;
the litigant cited as respondent, France, is also identical,
finally there is, as nearly as makes no difference, an iden-
tity in the terms employed in the requests.

That being so, I think that there was every reason to or-
der a joinder and to pronounce upon the two States’ re-
quests for the indication of interim measures in one and
the same Order.

For that reason I am also voting against the Order made
today by the Court in respect of the New Zealand re-
quest, and for the rest of the arguments | would adduce
in support of my dissenting opinion in the present case, |
will confine myself to referring to those I have already
put forward in the case of Australia v. France.

But I wish to take this opportunity of modifying some-
what, in regard to New Zealand, what I said about the
nuclear tests carried out by the United Kingdom at
Marlinga in Australia in the years 1952-1957.

The same reasoning that I followed in order to deny that
Australia was entitled to put forward its claims is like-
wise valid where New Zealand is concerned. It is also
necessary to refer in this connection to the tests carried
out by the United Kingdom at Christmas Island - ther-
monuclear explosions, what is more - at a distance of
1,200 miles from the Tokelau Islands, under New Zea-
land administration."

If therefore New Zealand considered that the United
Kingdom was acting acceptably in carrying out tests at
Christmas [sland, it is not entitled to request that the
French Government be prevented from exploding nuclear
devices at a site some 1,400 miles from New Zealand.

And so far as the effects of radioactivity are concerned -
a subject on which there is such eagerness to sensitize
public opinion -, it is interesting to note the following
passage, taken from page 18 of New Zealand and Nu-
clear Testing in the Pacific by Nigel S. Roberts, Lecturer
in Political Science, University of Canterbury, a work
published at Wellington in 1972 by the Institute of Inter-
national Affairs, of which Mr. Allan Martyn Finlay, At-
torney-General of New Zealand and counsel for his coun-
try in the present case, is the Vice-President:

“Before French testing began, a special report was pre-
sented to the Prime Minister and then to the House of
Representatives in an attempt to assess the health haz-
ards to New Zealand, as well as to other Pacific areas,
from the proposed French tests of nuclear weapons. The
report concluded that:

“Testing of nuclear weapons up to the present time
does not and will not present a significant health haz-
ard to the people of New Zealand or the Pacific Ter-
ritories with which it is associated. The proposed
French tests will add fractionally but not significantly
to the long-lived fallout in these areas. The general
levels of such radioactive contamination in the South-
ern hemisphere will remain below those already ex-
isting in the Northern hemisphere. ... For New Zea-
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land the chance of significant levels of contamina-
tion being reached is even more unlikely than for the
islands in the Pacific’ ** (Emphasis added.)

If that could be the unequivocal opinion of the experts in
an undisputed official report addressed to the New Zea-
land Prime Minister and House of Representatives, that
confirms my conviction that this second Nuclear Tests is

also political in character. Hence I remain strongly op-
posed to the Order indicating the interim measures re-
quested by New Zealand. In making it, the Court has
exceeded its competence and it should have rejected that
request.

(Signed) L. IGNACIO-PINTO
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as advisers,
and

the French Republic,

THE COURT,
composed as above,
delivers the following Judgement:

1. By aletter of 9 May 1973, received by the Registry of
the Court the same day, the Ambassador of Australia to
the Netherlands transmitted to the Registrar an Applica-
tion instituting proceedings against France in respect of
a dispute concerning the holding of atmospheric tests of
nuclear weapons by the French Government in the Pa-
cific Ocean. In order to found to the jurisdiction of the
Court, the Application relied on Article 17 of the Gen-
eral Act for the Pacific Settlement of International Dis-
putes done at Geneva on 26 September 1928, read to-
gether with Articles 36, paragraph 1, and 37 of the Stat-
ute of the Court, and alternatively on Article 36, para-
graph 2, of the Statute of the Court.

2. Pursuant to Article 40, paragraph 2, of the Statute,
the Application was at once communicated to the French
Government. In accordance with paragraph 3 of that
Article, all other States entitled to appear before the Court
were notified of the Application.

3. Pursuant to Article 31 Paragraph 2 of the Statute, the
Government of Australia chose the Right Honourable Sir
Garfield Barwick, Chief Justice of Australia, to sit as
judge ad hoc in the case.

4, By aletter dated 16 May 1973 from the Ambassador
of France to the Netherlands, handed by him to the Reg-
istrar the same day, the French Government stated that,
for reasons set out in the letter and an Annex thereto, it
considered that the Court was manifestly not competent
in the case, and that it could not accept the Court’s juris-
diction; and that accordingly the French Government did
not intend to appoint an agent, and requested the Court
to remove the case from its list. Nor has an agent been
appointed by the French Government.

5. On 9 May 1973, the date of filing of the Application
instituting proceedings, the Agent of Australia also filed
in the Registry of the Court a request for the indication of
interim measures of protection under Article 33 of the
1928 General Act for the Pacific Settlement of Interna-
tional Disputes and Article 41 of the Statute and Article
66 of the Rules of Court. By an Order dated 22 June 1973
the Court indicated, on the basis of Article 41 of the Stat-
ute, certain interim measures of protection in the case.

6. By the same Order of 22 June 1973, the Court, con-
sidering that it was necessary to resolve as soon as pos-
sible the questions of the Court’s jurisdiction and of the
admissibility of the Application, decided that the written
proceedings should first be addressed to the questions of
the jurisdiction of the Court to entertain the dispute and
of the admissibility of the Application, and fixed 21 Sep-
tember 1973 as the time-limit for the filing of a Memo-
rial by the Government of Australia and 21 December
1973 as the time-limit for a Counter-Memorial by the
French Government. The Co-Agent of Australia having
requested an extension to 23 November 1973 of the time-
limit fixed for the filing of the Memorial, the time-limits
fixed by the Order of 22 June 1973 were extended, by an
Order dated 28 August 1973, to 23 November 1973 for
the Memorial and 19 April 1974 for the Counter-Memo-
rial. The Memorial of the Government of Australia was
filed within the extended time-limit fixed therefor, and
was communicated to the French Government. No Coun-
ter-Memorial was filed by the French Government and,
the written proceedings being thus closed, the case was
ready for hearing on 20 April 1974, the day following
the expiration of the time-limit fixed for the Counter-
Memorial of the French Government.

7. On 16 May 1973 the Government of Fiji filed in the
Registry of the Court a request under Article 62 of the
Statute to be permitted to intervene in these proceed-
ings. By an Order of 12 July 1973 the Court, having re-
gard to its Order of 22 June 1973 by which the written
proceedings were first to be addressed to the questions
of the jurisdiction of the Court and of the admissibility
of the Application, decided to defer its consideration of
the application of the Government of Fiji for permission
to intervene until the Court should have pronounced upon
these questions.

8. On 24 July 1973, the Registrar addressed the notifi-
cation provided for in Article 63 of the Statute to the
States, other than the Parties to the case, which were still
in existence and were listed in the relevant documents of
the League of Nations as parties to the General Act for
the Pacific Settlement of International Disputes, done at
Geneva on 26 September 1928, which was invoked in
the Application as a basis of jurisdiction.

9. The Governments of Argentina, Fiji, New Zealand
and Peru requested that the pleadings and annexed docu-
ments should be made available to them in accordance
with Article 48, paragraph 2, of the Rules of Court. The
Parties were consulted on each occasion, and the French
Government having maintained the position stated in the
letter of 16 May 1973, and thus declined to express an
opinion, the Court or the President decided to accede to
these requests.

10. On 4-6, 8-9 and 11 July 1974, after due notice to the
Parties, public hearings were held, in the course of which
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the Court heard the oral argument, on the questions of
the Court’s jurisdiction and of the admissibility of the
Application, advanced by Mr. P. Brazil, Agent of Aus-
tralia and Senator the Honourable Lionel Murphy, Q.C.,
Mr. M.H. Byers, Q.C., Mr. E. Lauterpacht, Q.C., and
Professor D.P. O'Connell, counsel, on behalf of the Gov-
ernment of Australia. The French Government was not
represented at the hearings.

11. In the course of the written proceedings, the follow-
ing submissions were presented on behalf of the Gov-
ernment of Australia:

in the Application:

“The Government of Australia asks the Court to ad-
judge and declare that, for the above-mentioned rea-
sons or any of them or for any other reason that the
Court deems to be relevant, the carrying out of fur-
ther atmospheric nuclear weapon tests in the South
Pacific Ocean is not consistent with applicable rules
of international law.

And to Order

that the French Republic shall not carry out any further
such tests.”

in the Memorial:

“The Government of Australia submits to the Court
that it is entitled to a declaration and judgement that:

(a) the Court has jurisdiction to entertain the dispute,
the subject of the Application filed by the Govern-
ment of Australia on 9 May 1973; and

(b)the Application is admissible.”

12. During the oral proceedings, the following written
submissions were filed in the Registry of the Court on
behalf of the Government of Australia:

“The final submissions of the Government of Aus-
tralia are that:

(a) the Court has jurisdiction to entertain the dispute
the subject of the Application filed by the Govern-
ment of Australia on 9 May 1973; and

(b)the Application is admissible

and that accordingly the Government of Australia is
entitled to a declaration and judgement that the Court
has full competence to proceed to entertain the Ap-
plication by Australia on the Merits of the dispute.”

13. No pleadings were filed by the French Government,
and it was not represented at the oral proceedings; no
formal submissions were therefor made by that Govern-
ment. The attitude of the French Government with re-
gard to the question of the Court’s jurisdiction was how-

ever defined in the above-mentioned letter of 16 May
1973 from the French Ambassador to the Netherlands,
and the document annexed thereto. The said letter stated
in particular that:

“...the Government of the [French] Republic, as it has
notified the Australian Government, considers that the
Court is manifestly not competent in this case and that it
cannot accept its jurisdiction”.

14. Asindicated above (paragraph 4), the letter from the
French Ambassador of 16 May 1973 also stated that the
French Government “respectfully requests the Court to
be so good as to order that the case be removed from the
list”. At the opening of the public hearing concerning
the request for interim measures of protection, held on
21 May 1973, the President announced that “this request
... has been duly noted, and the Court will deal with itin
due course, in application of Article 36, paragraph 6, of
the Statute of the Court”. In its Order of 22 June 1973,
the Court stated that the considerations therein set out
did not “permit the Court to accede at the present stage
of the proceedings” to that request. Having now had the
opportunity of examining the request in the light of the
subsequent proceedings, the Court finds that the present
case is not one in which the procedure of summary re-
moval from the list would be appropriate.

15. It is to be regretted that the French Government has
failed to appear in order to put forward its arguments on
the issues arising in the present phase of the proceed-
ings, and the Court has thus not had the assistance it might
have derived from such arguments or from any evidence
adduced in support of them. The Court nevertheless has
to proceed and reach a conclusion, and in doing so must
have regard not only to the evidence brought before it
and the arguments addressed to it by the Applicant, but
also to any documentary or other evidence which may
be relevant. It must on this basis satisfy itself, first that
there exists no bar to the exercise of its judicial function,
and secondly, if no such bar exists, that the Application
is well founded in fact and in law.

16. The present case relates to a dispute between the
Government of Australia and the French Government
concerning the holding of atmospheric tests of nuclear
weapons by the latter Government in the South Pacific
Ocean. Since in the present phase of the proceedings the
Court has to deal only with preliminary matters, it is
appropriate to recall that its approach to a phase of this
kind must be, as it was expressed in the Fisheries Juris-
diction cases, as follows:

“The issue being thus limited, the Court will avoid
not only all expressions of opinion on matters of sub-
stance, but also any pronouncement which might pre-
judge or appear to prejudge any eventual decision on
the merits.” (1.C.J. Reports 1973, pp.7 and 54.)
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It will however be necessary to give a summary of the
principal facts underlying the case.

17. Prior to the filing of the Application instituting pro-
ceedings in this case, the French Government had car-
ried out atmospheric tests of nuclear devices at its Cen-
tre d’expérimentations du Pacifique, in the territory of
French Polynesia, in the years 1966, 1967, 1968, 1970,
1971 and 1972. The main firing site used has been
Mururoa atoll some 6,000 kilometres to the east of the
Australian mainland: The French Government has cre-
ated “Prohibited Zones” for aircraft and “Dangerous
Zones” for aircraft and shipping, in order to exclude air-
craft and shipping from the area of the tests centre; these
“zones” have been put into effect during the period of
testing in each year in which tests have been carried out.

18. As the United Nations Scientific Committee on the
Effects of Atomic Radiation has recorded in its succes-
sive reports to the General Assembly, the testing of nu-
clear devices in the atmosphere has entailed the release
into the atmosphere, and the consequent dissipation in
varying degrees throughout the world, of measurable
quantities of radio-active matter. It is asserted by Aus-
tralia that the French atmospheric tests have caused some
fall-out of this kind to be deposited on Australian terri-
tory; France has maintained in particular that the radio-
active matter produced by its tests has been so infinitesi-
mal that it may be regarded as negligible, and that such
fall-out on Australian territory does not constitute a dan-
ger to the health of the Australian population. These dis-
puted points are clearly matters going to the merits of
the case, and the Court must therefore refrain, for the
reasons given above, from expressing any view on them,

19. By letters of 19 September 1973, 29 August and 11
November 1974, the Government of Australia informed
the Court that subsequent to the Court’s Order of 22 June
1973 indicating, as interim measures under Article 41 of
the Statute (inter alia) that the French Government should
avoid nuclear tests causing the deposit of radio-active
fall-out in Australian territory, two further series of at-
mospheric tests, in the months of July and August 1973
and June to September 1974, had been carried out at the
Centre d’expérimentations du Pacifique. The letters also
stated that fall-out had been recorded on Australian ter-
ritory which, according to the Australian Government,
was clearly attributable to these tests, and that “in the
opinion of the Government of Australia the conduct of
the French Government constitutes a clear and deliber-
ate breach of the Order of the Court of 22 June 1973".

20. Recently a number of authoritative statements have
been made on behalf of the French Government concern-
ing its intentions as to future nuclear testing in the South
Pacific Ocean. The significance of these statements, and
their effect for the purposes of the present proceedings,
will be examined in detail later in the present Judge-

ment.21. The Application founds the jurisdiction of the
Court on the following basis:

*(i) Article 17 of the General Act for the Pacific Set-
tlement of International Disputes, 1928, read together
with Article 36(1) and 37 of the Statute of the Court.
Australia and the French Republic both acceded to
the General Act on 21 May 1931......

(ii) Alternatively, Article 36 (2) of the Statute of the
Court, Australia and the French Republic have both
made declarations thereunder.”

22. The scope for the present phase of the proceedings
was defined by the Court’s Order of 22 June 1973, by
which the Parties were called upon to argue, in the first
instance, questions of the jurisdiction of the Court and
the admissibility of the Application. For this reason, as
already indicated, not only the Parties but also the Court
itself must refrain from entering into the merits of the
claim. However, while examining these questions of a
preliminary character, the Court is entitled, and in some
circumstances may be required, to go into other ques-
tions which may not be strictly capable of classification
as matters of jurisdiction or admissibility but are of such
a nature as to require examination in priority to those
matters.

23. In this connection, it should be emphasized that the
Court possesses an inherent jurisdiction enabling it to
take such action as may be required, on the one hand to
ensure that the exercise of its jurisdiction over the mer-
its, if and when established, shall not be frustrated, and
on the other, to provide for the orderly settlement of all
matters in dispute, to ensure the observance of the “in-
herent limitations on the exercise of the judicial func-
tion” of the Court, and to “maintain its judicial charac-
ter” (Northern Cameroons, Judgement, I.C.J. Reports
1963, at p.29). Such inherent jurisdiction, on the basis
of which the Court is fully empowered to make what-
ever findings may be necessary for the purposes just in-
dicated, derives from the mere existence of the Court as
a judicial organ established by the consent of States, and
is conferred upon it in order that its basic judicial func-
tions may be safeguarded.

24. With these considerations in mind, the Court has
first to examine a question which it finds to be essen-
tially preliminary, namely the existence of a dispute, for,
whether or not the Court has jurisdiction in the present
case, the resolution of that question could exert a deci-
sive influence on the continuation of the proceedings. It
will therefore be necessary to make a detailed analysis
of the claim submitted to the Court by the Application of
Australia. The present phase of the proceedings having
been devoted solely to preliminary questions, the Appli-
cant has not had the opportunity of fully expounding its
contentions on the merits. However the Application,
which is required by Article 40 of the Statute of the Court
to indicate “the subject of the dispute”, must be the point
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of reference for the consideration by the Court of the
nature and existence of the dispute brought before it.

25, The Court would recall that the submission made in
the Application (paragraph 11 above) is that the Court
should adjudge and declare that “the carrying out of fur-
ther atmospheric nuclear weapon tests in the South Pa-
cific Ocean is not consistent with applicable rules of in-
ternational law” - the Application having specified in
what respect further tests were alleged to be in violation
of international law - and should order “that the French
Republic shall not carry out any further such tests”.

26. The diplomatic correspondence of recent years be-
tween Australia and France reveals Australia’s preoccu-
pation with French nuclear atmospheric tests in the South
Pacific region, and indicates that its objective has been
to bring about their termination. Thus in a Note dated 3
January 1973 the Australian Government made it clear
that it was inviting the French Government “to refrain
from any further atmospheric nuclear tests in the Pacific
area and formally to assure the Australian Government
that no more such tests will be held in the Pacific area”.
In the Application, the Government of Australia observed
in connection with this Note (and the French reply of 7
February 1973) that:

“It is at these Notes,.of 3 January and 7 February
1973, that the Court is respectfully invited to look
most closely; for it is in them that the shape and di-
mensions of the dispute which now so sadly divides
the parties appear so clearly. The Government of
Australia claimed that the continuance of testing by
France is illegal and called for the cessation of tests.
The Government of France asserted the legality of
its conduct and gave no indication that the tests would
stop”. (Para.15 of the Application.)

That this was the object of the claim also clearly emerges
from the request for the indication of interim measures
of protection, submitted to the Court by the Applicant
on 9 May 1973, in which it was observed:

“As is stated in the Application, Australia has sought
to obtain from the French Republic a permanent un-
dertaking to refrain from further atmospheric nuclear
tests in the Pacific. However, the French Republic
has expressly refused to give any such undertaking.
It was made clear in a statement in the French Parlia-
ment on 2 May 1973 by the French Secretary of State
for the Armies that the French Government, regard-
less of the protests made by Australia and other coun-
tries, does not envisage any cancellation or modifi-
cation of the programme of nuclear testing as origi-
nally planned.” (Para.69.)

27. Further light is thrown on the nature of the Austral-
ian claim by the reaction of Australia, through its Attor-
ney-General, to statements, referred to in paragraph 20
above, made on behalf of France and relating to nuclear

tests in the South Pacific Ocean: In the course of the oral
proceedings, the Attorney-General of Australia outlined
the history of the dispute subsequent to the Order of 22
June 1973, and included in this review mention of a
communiqué issued by the Office of the President of the
French Republic on 8 June 1974. The Attorney-Gener-
al’s comments on this document indicated that it mer-
ited analysis as possible evidence of a certain develop-
ment in the controversy between the Parties, though at
the same time he made it clear that this development was
not, in his Government’s view, of such a nature as to
resolve the dispute to its satisfaction. More particularly
he reminded the Court that “Australia has consistently
stated that it would welcome a French statement to the
effect that no further atmospheric nuclear tests would be
conducted ... but no such assurance was given”. The At-
torney-General continued, with reference to the
communiqué of 8 June:

“The concern of the Australian Government is to ex-
clude completely atmospheric testing. It has repeat-
edly sought assurances that atmospheric tests will
end. It has not received those assurances. The recent
French Presidential statement cannot be read as a
firm, explicit and binding undertaking to refrain from
further atmospheric tests. It follows that the Govern-
ment of France is still reserving to itself the right to
carry out atmospheric nuclear tests.” (Hearing of 4
July 1974.)

It is clear from these statements that if the French Gov-
ernment had given what could have been construed by
Australia as “a firm, explicit and binding undertaking to
refrain from further atmospheric tests”, the applicant
Government would have regarded its objective as hav-
ing been achieved.

28. Subsequently, on 26 September 1974, the Attorney-
General of Australia, replying to a question put in the
Australian Senate with regard to reports that France had
announced that it had finished atmospheric nuclear test-
ing, said:

“From the reports I have received it appears that what
the French Foreign Minister actually said was ‘We
have now reached a stage in our nuclear technology
that makes it possible for us to continue our program
by underground testing, and we have taken steps to
do so as early as next year’ ... this statement falls far
short of a commitment or undertaking that there will
be no more atmospheric tests conducted by the French
Government at its Pacific Tests Centre .... There is a
basis distinction between an assertion that steps are
being taken to continue the testing program by un-
derground testing as early as next year and an assur-
ance that no further atmospheric tests will take place.
It seems that the Government of France, while ap-
parently taking a step in the right direction, is still
reserving to itself the right to carry out atmospheric
nuclear tests. In legal terms, Australia has nothing
from the French Government which protects it against
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any further atmospheric tests should the French Gov-
ernment subsequently decide to hold them.”

Without commenting for the moment on the Attorney-
General's interpretation of the French statements brought
to his notice, the Court would observe that the Austral-
ian Government contemplated the possibility of “an as-
surance that no further atmospheric tests will take place”
being sufficient to protect Australia.

29. In the light of these statements, it is essential to con-
sider whether the Government of Australia requests a
judgement by the Court which would only state the legal
relationship between the Applicant and the Respondent
with regard to the matters in issue, or a judgement of a
type which in terms requires one or both of the Parties to
take, or refrain from taking, some action. Thus it is the
Court’s duty to isolate the real issue in the case and to
identify the object of the claim. It has never been con-
tested that the Court is entitled to interpret the submis-
sions of the parties, and in fact is bound to do so; this is
one of the attributes of its judicial functions. It is true
that, when the claim is not properly formulated because
the submissions of the parties are inadequate, the Court
has no power to “substitute itself from them and formu-
late new submissions simply on the basis of arguments
and facts advanced.” (P.C.L.J., Series A, No.7, p.35), but
that is not the case here, nor is it a case of the reformula-
tion of submissions by the Court. The Court has on the
other hand repeatedly exercised the power to exclude,
when necessary, certain contentions or arguments which
were advanced by a party as part of the submissions, but
which were regarded by the Court, not as indications of
what the party was asking the Court to decide, but as
reasons advanced why the Court should decide in the
sense contended for by that party. Thus in the Fisheries
case, the Court said of nine of the thirteen points in the
Applicant’s submissions: “These are elements which
might furnish reasons in support of the Judgement, but
cannot constitute the decision.”

“The Submissions reproduced above and presented
by the United Kingdom Government consist of three
paragraphs, the last two being reasons underlying the
first, which must be regarded as the final Submission
of that Government. The Submissions of the French
Government consist of ten paragraphs, the first nine
being reasons leading up to the last, which must be
regarded as the final Submission of that Government.”
(I.C.J. Reports 1953, p.52; see also Nottebohm, Sec-
ond Phase, Judgement, 1.C.J. Reports 1955, p.16.)

30. In the circumstances of the present case, although
the Applicant has in its Application used the traditional
formula of asking the Court “to adjudge and declare” (a
formula similar to those used in the cases quoted in the
previous paragraph), the Court must ascertain the true
object and purpose of the claim and in doing so it cannot
confine itself to the ordinary meaning of the words used;

it must take into account the Application as a whole, the
arguments of the Applicant before the Court, the diplo-
matic exchanges brought to the Court’s attention, and
public statements made on behalf of the applicant Gov-
ernment. If these clearly circumscribe the object of the
claim, the interpretation of the submissions must neces-
sarily be affected. In the present case, it is evident that
the fons et origo of the case was the atmospheric nuclear
tests conducted by France in the South Pacific region,
and that the original ultimate objective of the Applicant
was and has remained to obtain a termination of those
tests; thus its claim cannot be regarded as being a claim
for a declaratory judgement. While the judgement of the
Court which Australia seeks to obtain would in its view
have been based on a finding by the Court in questions
of law, such findings would be only a means to an end,
and not an end in itself. The Court is of course aware of
the role of declaratory judgements, but the present case
is not one in which such a judgement is requested.

31. In view ofthe object of the Applicant’s claim, namely
to prevent further tests, the Court has to take account of
any developments, since the filing of the Application,
bearing upon the conduct of the Respondent. Moreover,
as already mentioned, the Applicant itself impliedly rec-
ognized the possible relevance of events subsequent to
the Application, by drawing the Court’s attention to the
communiqué of 8 June 1974, and making observations
thereon. In these circumstances the Court is bound to
take note of further developments, both prior to and sub-.
sequent to the close of the oral proceedings. In view of
the non-appearance of the Respondent, it is especially
incumbent upon the Court to satisfy itself that it is in
possession of all the available facts.

32. At the hearing of 4 July 1974, in the course of a
review of developments in relation to the proceedings
since counsel for Australia had previously addressed the
Court in May 1973, the Attorney-General of Australia
made the following statement:

“You will recall that Australia has consistently stated
it would welcome a French statement to the effect
that no further atmospheric nuclear tests would be
conducted. Indeed as the Court will remember such
an assurance was sought of the French Government
by the Australian Government by note dated 3 Janu-
ary 1973, but no such assurance was given.

I should remind the Court that in paragraph 427 of its
Memorial the Australian Government made a statement,
then completely accurate, to the effect that the French
Government had given no indication of any intention of
departing from the programme of testing planned for
1974 and 1975. That statement will need now to be read
in light of the matters to which I now turn and which
deal with the official communications by the French
Government of its present plans.”
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He devoted considerable attention to a communiqué dated
8 June 1974 from the Office of the President of the French
Republic, and submitted to the Court the Australian Gov-
ernment’s interpretation of that document. Since that
time, certain French authorities have made a number of
consistent public statements concerning future tests,
which provide material facilitating the Court’s task of
assessing the Applicant’s interpretation of the earlier
documents, and which indeed require to be examined in
order to discern whether they embody any modification
of intention as to France's future conduct. It is true that
these statements have not been made before the Court,
but they are in the public domain, and are known to the
Australian Government, and one of them was commented
on by the Attorney-General in the Australian Senate on
26 September 1974. It will clearly be necessary to con-
sider all these statements, both that drawn to the Court’s
attention in July 1974 and those subsequently made.

33. It would no doubt have been possible for the Court,
had it considered that the interests of justice so required,
to have afforded the Parties the opportunity, e.g., by reo-
pening the oral proceedings, of addressing to the Court
comments on the statements made since the close of those
proceedings. Such a course however would have been
fully justified only if the matter dealt with in those state-
ments had been completely new, had not been raised
during the proceedings, or was unknown to the Parties.
This is manifestly not the case. The essential material
which the Court must examine was introduced into the
proceedings by the Applicant itself, by no means inci-
dentally, during the course of the hearings, when it drew
the Court’s attention to a statement by the French au-
thorities made prior to that date, submitted the documents
containing it and presented an interpretation of its char-
acter, iouching particularly upon the question whether it
contained a firm assurance. Thus both the statement and
the Australian interpretation of it are before the Court
pursuant to action by the Applicant. Moreover, the Ap-
plicant subsequently publicly expressed its comments
(see paragraph 28 above) on statements made by the
French authorities since the closure of the oral proceed-
ings. The Court is therefore in possession not only of the
statements made by French authorities concerning the
cessation of atmospheric nuclear testing, but also of the
views of the Applicant on them. Although as a judicial
body the Court is conscious of the importance of the prin-
ciple expressed in the maxim audi alteram partem, it does
not consider that this principle precludes the Court from
taking account of statements made subsequently to the
oral proceedings, and which merely supplement and re-
inforce matters already discussed in the course of the
proceedings, statements with which the Applicant must
be familiar. Thus the Applicant, having commented on
the statements of the French authorities, both that made
prior to the oral proceedings and those made subse-
quently, could reasonably expect that the Court would
deal with the matter and come to its own conclusion on

the meaning and effect of those statements. The Court,
having taken note of the Applicant’s comments, and feel-
ing no obligation to consult the Parties on the basis for
its decision finds that the reopening of the oral proceed-
ings would serve no useful purpose.

34. It will be convenient to take the statements referred
to above in chronological order. The first statement is
contained in the communiqué issued by the Office of the
President of the French Republic on 8 June 1974, shortly
before the commencement of the 1974 series of French
nuclear tests:

The Decree reintroducing security measures in the
South Pacific nuclear test zone has been published in
the Official Journal of 8 June 1974.

The Office of the President of the Republic takes this
opportunity of stating that in view of the stage reached
in carrying out the French nuclear defence pro-
gramme France will be in a position to pass on to the
stage of underground explosions as soon as the se-
ries of tests planned for this summer is completed.”

A copy of the communiqué was transmitted with a Note
dated 11 June 1974 from the French Embassy in Can-
berra to the Australian Department of Foreign Affairs,
and as already mentioned, the text of the communiqué
was brought to the attention of the Court in the course of
the oral proceedings.

35. In addition to this, the Court cannot fail to take note
of areference to a document made by counsel at a public
hearing in the proceedings, parallel to this case, insti-
tuted by New Zealand against France on 9 May 1973. At
the hearing of 10 July 1974 in that case, the Attorney-
General of New Zealand, after referring to the
communiqué of 8 June 1974, mentioned above, stated
that on 10 June 1974 the French Embassy in Wellington
sent a Note to the New Zealand Ministry of Foreign Af-
fairs, containing a passage which the Attorney General
read out, and which, in the translation used by New Zea-
land, runs as follows:

“France, at the point which has been reached in the
execution of its programme of defence by nuclear
means, will be in a position to move to the stage of
underground tests, as soon as the last series planned
for this summer is completed.

Thus the atmospheric tests which are soon to be car-
ried out will, in the normal course of events, be the
last of this type.”

36. The Court will also have to consider the relevant
statements made by the French authorities subsequently
to the oral proceedings: on 25 July 1974 by the Presi-
dent of the Republic; on 16 August 1974 by the Minister
of Defence; on 25 September 1974 by the Minister for
Foreign Affzirs in the United Nations General Assem-
bly; and on 11 October 1974 by the Minister of Defence.
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37. The next statement to be considered, therefore, will
be that made on 25 July at a press conference given by
the President of the Republic, when he said:

*.... on this question of nuclear tests, you know that
the Prime Minister had publicly expressed himself
in the National Assembly in his speech introducing
the Government's programme. He had indicated that
French nuclear testing would continue. | had myself
made it clear that this round of atmospheric tests
would be the last, and so the members of the Gov-
ernment were completely informed of our intentions
in this respect...”

38. On 16 August 1974, in the course of an interview on
French television, the Minister of Defence said that the
French Government had done its best to ensure that the
1974 nuclear tests would be the last atmospheric tests.

39. On 25 September 1974, the French Minister for For-
eign Affairs, addressing the United Nations General As-
sembly, said:

*We have now reached a stage in our nuclear tech-
nology that makes it possible for us to continue our
programme by underground testing, and we have
taken steps to do so as early as next year.”

40. On 11 October 1974, the Minister of Defence held a
press conference during which he stated twice, in almost
identical terms, that there would not be any atmospheric
tests in 1975 and that France was ready to proceed to
underground tests. When the comment was made that he
had not added “in the normal course of events”, he agreed
that he had not. This latter point is relevant in view of
the passage from the Note of 10 June 1974 from the
French Embassy in Wellington to the Ministry of For-
eign Affairs of New Zealand, quoted in paragraph 35
above, to the effect that the atmospheric tests contem-
plated “will, in the normal course of events, be the last
of this type”. The Minister also mentioned that, whether
or not other governments had been officially advised of
the decision, they could become aware of it through the
press and by reading the communiqués issued by the
Office of the President of the Republic.

41. In view of the foregoing, the Court finds that France
made public its intention to cease the conduct of atmos-
pheric nuclear tests following the conclusion of the 1974
series of tests. The Court must in particular take into
consideration the President’s statement of 25 July 1974
(paragraph 37 above) followed by the Defence Minis-
ter’s statement on 11 October 1974 (paragraph 40). These
reveal that the official statements made on behalf of
France concerning future nuclear testing are not subject
to whatever proviso, if any, was implied by the expres-
sion “in the normal course of events [normalement]”.

42. Before considering whether the declarations made
by the French authorities meet the object of the claim by

the Applicant that no further atmospheric nuclear tests
should be carried out in the South Pacific, it is first nec-
essary to determine the status and scope on the interna-
tional plane of these declarations.

43. Itis well recognized that declarations made by way
of unilateral acts, concerning legal or factual situations,
may have the effect of creating legal obligations. Decla-
rations of this kind may be, and often are, very specific.
When it is the intention of the State making the declara-
tion that it should become bound according to its terms,
that intention confers on the declaration the character of
a legal undertaking, the State being thenceforth legally
required to follow a course of conduct consistent with
the declaration. An undertaking of this kind, if given
publicly, and with an intent to be bound, even though
not made within the context of international negotiations,
is binding. In these circumstances, nothing in the nature
of a quid pro quo nor any subsequent acceptance of the
declaration, nor even any reply or reaction from other
States, is required for the declaration to take effect, since
such a requirement would be inconsistent with the strictly
unilateral nature of the juridical act by which the pro-
nouncement by the State was made.

44. Of course, not all unilateral acts imply obligation;
but a State may choose to take up a certain position in
relation to a particular matter with the intention of being
bound — the intention is to be ascertained by interpreta-
tion of the act. When States make statements by which
their freedom of action is to be limited, a restrictive in-
terpretation is called for.

45. With regard to the question of form, it should be
observed that this is not a domain in which international
law imposes any special or strict requirements. Whether
a statement is made orally or in writing makes no essen-
tial difference, for such statements made in particular
circumstances may create commitments in international
law, which does not require that they should be couched
in written form. Thus the question of form is not deci-
sive. As the Court said in its Judgement on the prelimi-
nary objections in the case concerning the Temple of
Preah Vihear:

“Where ... as is generally the case in international
law, which places the principal emphasis on the in-
tentions of the parties, the law prescribes no particu-
lar form, parties are free to choose what form they
please provided their intention clearly results from
it.” (LC.J. Reports 1961, p.31.)

The Court further stated in the same case:”... the sole
relevant question is whether the language employed in
any given declaration does reveal a clear intention ....”
(ibid., p.32).

46. One of the basic principles governing the creation
and performance of legal obligations, whatever their
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source, is the principle of good faith. Trust and confi-
dence are inherent in international co-operation, in par-
ticular in an age when this co-operation in many fields is
becoming increasingly essential. Just as the very rule of
pacta sunt servanda in the law of treaties is based on
good faith, so also is the binding character of an interna-
tional obligation assumed by unilateral declaration. Thus
interested States may take cognizance of unilateral dec-
larations and place confidence in them, and are entitled
to require that the obligation thus created be respected.

47. Having examined the legal principles involved, the
Court will now turn to the particular statements made by
the French Government. The Government of Australia
has made known to the Court at the oral proceedings its
own interpretation of the first such statement (paragraph
27 above). As to subsequent statements, reference may
be made to what was said in the Australian Senate by the
Attorney-General on 26 September 1974 (paragraph 28
above). In reply to a question concerning reports that
France had announced that it had finished atmospheric
nuclear testing, he said that the statement of the French
Foreign Minister on 25 September (paragraph 39 above)
“falls far short of an undertaking that there will be no
more atmospheric tests conducted by the French Gov-
ernment at its Pacific Tests Centre” and that France was
“still reserving to itself the right to carry out atmospheric
nuclear tests” so that “In legal terms, Australia has noth-
ing from the French Government which protects it against
any further atmospheric tests”.

48. It will be observed that Australia has recognized the
possibility of the dispute being resolved by a unilateral
declaration, of the kind specified above, on the part of
France, and its conclusion that in fact no “commitment”
or “firm, explicit and binding undertaking” had been
given is based on the view that the assurance is not abso-
lute in its terms, that there is a “distinction between an
assertion that tests will go underground and an assur-
ance that no further atmospheric tests will take place”,
that “the possibility of further atmospheric testing tak-
ing place after the commencement of underground tests
cannot be excluded” and that thus *“the Government of
France is still reserving to itself the right to carry out
atmospheric nuclear tests”. The Court must however form
its own view of the meaning and scope intended by the
author of a unilateral declaration which may create a le-
gal obligation, and cannot in this respect be bound by
the view expressed by another State which is in no way a
party to the text.

49. Of the statements by the French Government now
before the Court, the most essential are clearly those made
by the President of the Republic. There can be no doubt,
in view of his functions, that his public communications
or statements, oral or written, as Head of State, are in
international relations acts of the French State. His state-
ments, and those of members of the French Government

acting under his authority, up to the last statement made
by the Minister of Defence (of 11 October 1974), con-
stitute a whole. Thus, in whatever form these statements
were expressed, they must be held to constitute an en-
gagement of the State, having regard to their intention
and to the circumstances in which they were made.

50. The unilateral statements of the French authorities
were made outside the Court, publicly and erga omnes,
even though the first of them was communicated to the
Government of Australia. As was observed above, to have
legal effect, there was no need for these statements to be
addressed to a particular State, nor was acceptance by
any other State required. The general nature and charac-
teristics of these statements are decisive for the evalua-
tion of the legal implications, and it is to the interpreta-
tion of the statements that the Court must now proceed.
The Court is entitled to presume, at the outset, that these
statements were not made in vacuo, but in relation to the
tests which constitute the very object of the present pro-
ceedings, although France has not appeared in the case.

51. In announcing that the 1974 series of atmospheric
tests would be the last, the French Government conveyed
to the world at large, including the Applicant, its inten-
tion effectively to terminate these tests. It was bound to
assume that other States might take note of these state-
ments and rely on their being effective. The validity of
these statements and their legal consequences must be
considered within the general framework of the security
of international intercourse, and the confidence and trust
which are so essential in the relations among States. It is
from the actual substance of these statements, and from
the circumstances attending their making, that the legal
implications of the unilateral act must be deduced. The
objects of these statements are clear and they were ad-
dressed to the international community as a whole, and
the Court holds that they constitute an undertaking pos-
sessing legal effect. The Court considers that the Presi-
dent of the Republic, in deciding upon the effective ces-
sation of atmospheric tests, gave an undertaking to the
international community to which his words were ad-
dressed. It is true that the French Government has con-
sistently maintained, for example in a Note dated 7 Feb-
ruary 1973 from the French Ambassador in Canberra to
the Prime Minister and Minister for Foreign Affairs of
Australia, that it “has the conviction that its nuclear ex-
periments have not violated any rule of international law”,
nor did France recognize that it was bound by any rule
of international law to terminate its tests, but this does
not affect the legal consequences of the statements ex-
amined above. The Court finds that the unilateral under-
taking resulting from these statements cannot be inter-
preted as having been made in implicit reliance on an
arbitrary power of reconsideration. The Court finds fur-
ther that the French Government has undertaken an obli-
gation the precise nature and limits of which must be
understood in accordance with the actual terms in which
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they have been publicly expressed.

52, Thus the Court faces a situation in which the objec-
tive of the Applicant has in effect been accomplished,
inasmuch as the Court finds that France has undertaken
the obligation to hold no further nuclear tests in the at-
mosphere in the South Pacific.

53. The Court finds that no question of damages arises
in the present case, since no such claim has been raised
by the Applicant either prior to or during the proceed-
ings, and the original and ultimate objective of Appli-
cant has been to seek protection “against any further at-
mospheric test” (see paragraph 28 above).

54. It would of course have been open to Australia, if it
had considered that the case had in effect been concluded,
to discontinue the proceedings in accordance with the
Rules of Court. If it has not done so, this does not pre-
vent the Court from making its own independent finding
on the subject. It is true that “the Court cannot take into
account declarations, admissions or proposals which the
Parties may have made during direct negotiations be-
tween themselves, when such negotiations have not led
to a complete agreement” (Factory at Chorzow (Mer-
its), PC.LJ., Series A, No.17, p.51). However, in the
present case, that is not the situation before the Court.
The Applicant has clearly indicated what would satisfy
its claim, and the Respondent has independently taken
action; the question for the Court is thus one of interpre-
tation of the conduct of each of the Parties. The conclu-
sion at which the Court has arrived as a result of such
interpretation does not mean that it is itself effecting a
compromise of the claim; the Court is merely ascertain-
ing the object of the claim and the effect of the Respond-
ent’s action, and this is it is obliged to do. Any sugges-
tion that the dispute would not be capable of being ter-
minated by statements made on behalf of France would
run counter to the unequivocally expressed views of the
Applicant both before the Court and elsewhere.

55. The Court, as a court of law, is called upon to re-
solve existing disputes between States. Thus the exist-
ence of a dispute is the primary condition for the Court
to exercise its judicial function; it is not sufficient for
one party to assert that there is a dispute, since “whether
there exists an international dispute is a matter for ob-
jective determination” by the Court (Interpretation of
Peace Treaties with Bulgaria, Hungary and Romania
(First Phase), Advisory Opinion, I.C.J. Reports 1950,
p.74). The dispute brought before it must therefore con-
tinue to exist at the time when the Court makes its deci-
sion. It must not fail to take cognizance of a situation in
which the dispute has disappeared because the object of
the claim has been achieved by other means. If the dec-
larations of France concerning the effective cessation of
the nuclear tests have the significance described by the
Court, that is to say if they have caused the dispute to

disappear, all the necessary consequences must be drawn
from this finding.

56. It may be argued that although France may have
undertaken such an obligation, by a unilateral declara-
tion, not to carry out atmospheric nuclear tests in the
South Pacific Ocean, a judgement of the Court on this
subject might still be of value because, if the judgement
upheld the applicant’s contentions, it would reinforce the
position of the Applicant by affirming the obligation of
the Respondent. However, the Court having found that
the Respondent has assumed an obligation as to conduct,
concerning the effective cessation of nuclear tests, no
further judicial action is required. The Applicant has re-
peatedly sought from the Respondent an assurance that
the tests would cease, and the Respondent has, on its
own initiative, made a series of statements to the effect
that they will cease. Thus the Court concludes that, the
dispute having disappeared, the claim advanced by Aus-
tralia no longer has any object. It follows that any fur-
ther finding would have no raison d’étre.

57. This is not to say that the Court may select from the
cases submitted to it those it feels suitable for judge-
ment while refusing to give judgement in others. Article
38 of the Court’s Statute provides that its function is “to
decide in accordance with international law such disputes
as are submitted to it”; but not only Article 38 itself but
other provisions of the Statute and Rules also make it
clear that the Court can exercise its jurisdiction in con-
tentious proceedings only when a dispute genuinely ex-
ists between the parties. In refraining from further ac-
tion in this case the Court is therefore merely acting in
accordance with the proper interpretation of its judicial
function.58. The Court has in the past indicated consid-
erations which would lead it to decline to give judge-
ment. The present case is one in which “circumstances
that have .... arisen render any adjudication devoid of
purpose.” (Northern Cameroons, Judgement, I1.C.J. Re-
ports 1963, p.38). The Court therefore sees no reason to
allow the continuance of proceedings which it knows are
bound to be fruitless. While judicial settlement may pro-
vide a path to international harmony in circumstances of
conflict, it is none the less true that the needless continu-
ance of litigation is an obstacle to such harmony.

59. Thus the Court finds that no further pronouncement
is required in the present case. It does not enter into the
adjudicatory functions of the Court to deal with issues
in abstracto, once it has reached the conclusion that the
merits of the case no longer fall to be determined. The
object of the claim having clearly disappeared, there is
nothing on which to give judgement.

60. Once the Court has found that a State has entered
into a commitment concerning its future conduct it is
not the Court’s function to contemplate that it will not
comply with it. However, the Court observes that if the
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basis of this Judgement were to be affected, the Appli-
cant could request an examination of the situation in ac-
cordance with the provisions of the Statute; the denun-
ciation by France, by letter dated 2 January 1974, of the
General Act for the Pacific Settlement of International
Disputes, which is relied on as a basis of jurisdiction in
the present-case, cannot by itself constitute an obstacle
to the presentation of such a request.

61. In its above-mentioned Order of 22 June 1973, the
Court stated that the provisional measures therein set out
were indicated “pending its final decision in the proceed-
ings instituted on 9 May 1973 by Australia against
France”. It follows that such Order ceases to be opera-
tive upon the delivery of the present Judgement, and that
the provisional measures lapse at the same time.

62. For these reasons,

THE COURT,
by nine votes to six,

finds that the claim of Australia no longer has any object
and that the Court is therefore not called upon to give a
decision thereon.

Done in English and in French, the English text being
authoritative, at the Peace Place, The Hague, this twen-
tieth day of December, one thousand nine hundred and
seventy-four, in three copies, one of which will be placed
in the archives of the Court and the others transmitted to
the Government of Australia and the Government of the
French Republic, respectively.

(Signed) Manfred LACHS,

President.

(Signed) S. AQUARONE,

Registrar.

President LACHS makes the following declaration:

Good administration of justice and respect for the Court
require that the outcome of its deliberations be kept in
strict secrecy and nothing of its decision be published
until it is officially rendered. It was therefore regrettable
that in the present case, prior to the public reading of the
Court’s Order of 22 June 1973, a statement was made
and press reports appeared which exceeded what is le-
gally admissible in relation to a case sub judice.

The Court was seriously concerned with the matter
and an enquiry was ordered in the course of which
all possible avenues accessible to the Court were ex-
plored.

The Court concluded, by a resolution of 21 March 1974,
that its investigations had not enabled it to identify any
specific source of the statements and reports published.

I remain satisfied that the Court had done everything
possible in this respect and that it dealt with the matter
with all the seriousness for which it called.

Judges BENGZON, ONYEAMA, DILLARD, JIMENEZ
DE ARECHAGA and Sir Humphrey WALDOCK make
the following joint declaration:

Certain criticisms have been made of the Court’s han-
dling of the matter to which the President alludes in the
preceding declaration. We wish by our declaration to
make it clear that we do not consider those criticisms to
be in any way justified.

The Court undertook a lengthy examination of the mat-
ter by the several means at its disposal: through its serv-
ices, by convoking the Agent for Australia and having
him questioned, and by its own investigations and en-
quiries. Any suggestion that the Court failed to treat the
matter with all the seriousness and care which it required
is, in our opinion, without foundation. The seriousness
with which the Court regarded the matter is indeed re-
flected and emphasized in the communiqués which it
issued, first on 8 August 1973 and subsequently on 26
March 1974.

The examination of the matter carried out by the Court
did not enable it to identify any specific source of the
information on which were based the statements and
press reports to which the President has referred. When
the Court, by eleven votes to three, decided to conclude
its examination it did so for the solid reason that to pur-
sue its investigations and inquiries would in its view, be
very unlikely to produce further useful information.

Judges FORSTER, GROS, PETREN and IGNACIO-
PINTO append separate opinions to the Judgement of
the Court.

Judges ONYEAMA, DILLARD, JIMENEZ DE
ARECHAGA and Sir Humphrey WALDOCK append a
joint dissenting opinion, and Judge DE CASTRO and
Judge ad hoc Sir Garfield BARWICK append dissenting
opinions to the Judgement of the Court.

(Initialled) M.L

(Initialled) S.A.
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SEPARATE OPINION OF
JUDGE FORSTER

[Translation]

I voted in favour of the Judgement of 20 December 1974
whereby the International Court of Justice has brought
to an end the proceedings instituted against France by
Australia on account of the French nuclear tests carried
out at Mururoa, a French possession in the Pacific.

The Court finds in this Judgement that the Australian
claim “no longer has any object and that” it “is therefore
not called upon to give a decision thereon”.

Thus end the proceedings.
I wish, however, to make the following clear:

That the Australian claim was without object was appar-
ent to me from the very first, and not merely subsequent
to the recent French statements: in my view it lacked
object ab initio, and radically.

The recent French statements adduced in the reasoning
of the Judgement do not more than supplement (to use-
ful purpose, I admit) what I conceived to be the legal
arguments for removal of the case from the Court’s list.
But there would be no point in rehearsing these argu-
ments now that the proceedings are over.

I wish, finally, to state in terms that I personally have
noted nothing in the French statements which could be
interpreted as an admission of any breach of positive in-
ternational law; neither have I observed in them anything
whatever bearing any resemblance to a concession
wrested from France by means of the judicial proceed-
ings and implying the least abandonment of that abso-
lute sovereignty which France, like any other State, pos-
sesses in the domain of its national defence.

As for the transition from atmospheric to underground
tests, I see it simply as a technical step forward which

was due to occur; that, and no more.

(Signed) I. FORSTER.

SEPARATE OPINION OF
JUDGE GROS

[Translation]

Although my opinion on this case is not based on the
Court’s reasoning as set out in the grounds of the Judge-

ment, I voted in favour of the operative clause because
the Judgement puts an end to the action commenced by
the Applicant, and this coincides with the views of those
who took the view, as long ago as the first phase of the
Court’s study of the case in June 1973, that there was no
legal dispute. By finding that, today at least, the case
between the two States no longer has any object, the Court
puts an end to it by other means.

The Court has taken as legal basis of its Judgement the
need to settle this question of the existence of the object
of the dispute as absolutely preliminary, even in relation
to questions concerning its jurisdiction and other ques-
tions relating to admissibility. The Judgement only deals
with the disappearance of the object of the claim, and no
decision has been taken on the questions concerning the
Court’s lack of jurisdiction or the inadmissibility of the
claim; it is thus inappropriate to deal with these ques-
tions. But there remains the problem of the non-exist-
ence, from the outset of the case submitted to the Court,
of any justiciable dispute. and on this point I find it nec-
essary to make some observations.

1. In order to ascertain whether the proceedings were
without foundation at the outset, the Application insti-
tuting proceedings, dated 9 May 1973, which defines the
object of the claim, must clearly be taken as point of
departure. The Applicant asked the Court to “order that
the French Republic shall not carry out any further such
tests” [sc., atmospheric tests of nuclear weapons in the
South Pacific]. This request is based on 22 lines of legal
argument which makes up for its brevity by observing
finally that, for these reasons “or for any other reason
that the Court deems to be relevant, the carrying out of
further .... tests is not consistent with applicable rules of
international law”. I have had occasion in another case
to recall that submissions, in the strict sense, have fre-
quently been confused with reasons in support, a prac-
tice which has been criticized by Judge Basdevant (1.C.J.
Reports 1974, pp.137 ff.); such confusion still occurs
however, and is particularly apparent in this case. In or-
der to have these nuclear tests prohibited for the future,
the Applicanthad to base its contention, however ellipti-
cally, on rules of law which were opposable to the Re-
spondent, rules which in its Application it left to the Court
to discover and select. But it is not apparent how it is
possible to find in these few lines which precede the for-
mulation of the claim, and which are both formally and
logically distinct from it, a request for a declaratory
judgement by the Court as to the unlawfulness of the
tests. The question raised is that of prohibition of French
tests in the South Pacific region inasmuch as all nuclear
tests, wherever and by whoever conducted, are accord-
ing to the Applicant, unlawful. Legal grounds, i.e., the
unlawfulness of the tests, therefore had to be shown in
order to achieve the object of the claim, namely a judi-
cial prohibition. The submission, in the strict sense, was
the prayer for prohibition, and the unlawfulness was the
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reasoning justifying it.

2. The rule is that the Court is seised of the precise ob-
ject of the claim in the way in which this has been for-
mulated. The present case consisted in a claim for prohi-
bition of atmospheric tests on the ground that they were
unlawful. This is a procedure for establishing legality
(contentieux de légalité), not a procedure for establish-
ing responsibility (contentieux de responsabilité), with
which the Application does not concern itself. In order
to succeed the Applicant had to show that its claim for
prohibition of French atmospheric tests was based on
conduct by the French Government which was contrary
to rules of international law which were opposable to
that Government.

But it is not sufficient to put a question to the Court,
even one which as presented is apparently a legal ques-
tion, for there to be, objectively, a dispute. The situation
is well described by the words of Judge Morelli: “The
mere assertion of the existence of a dispute by one of the
parties does not prove that such a dispute really exists”
(I.C.J. Reports 1962, p.565; see also pp.564 and 566-
568), and even at the time of the Order of 22 June 1973
I had raised this question, when I referred to “an unreal
dispute” (I.C.J. Reports 1973, p.118) and “a dispute
which [a State] alleges not to exist” (ibid., p.120). I then
emphasized the preliminary nature, particularly in a case
of failure to appear, of examination of the question of
the real existence of the dispute before a case can be
dealt with by the Court in the regular exercise of its judi-
cial function. By deciding to effect such preliminary ex-
amination, after many delays, and without any reference
to the voluntary absence of one of the Parties, the Court
is endorsing the principle that examination of the ques-
tion of the reality of the dispute is necessarily a matter
which takes priority. This point is thus settled. There was
nothing in the Court’s procedure to prevent examination
in June 1973 of the question whether the dispute de-
scribed to the Court by the Applicant was, and had been
from the outset, lacking in any real existence.

3. When several reasons are invoked before the Court in
support of the contention that a case may not be judged
on the merits — whether these reasons concern lack of
jurisdiction or inadmissibility — the Court has always
taken the greatest possible care not to commit itself ei-
ther to any sort of classification of these various grounds,
any of which may lead to dismissal of the claim, or to
any sort of ranking of them in order. In the Northern
Cameroons case, the Court refused to establish any sys-
tem for these problems, or to define admissibility and
interest, while analyzing in detail the facts of the case
which enabled it to arrive at its decision (¢f. 1.C.J. Re-
ports 1963, p.28);

“The arguments of the Parties have at times been at
cross-purposes because of the absence of a common

meaning ascribed to such terms as “interest” and *ad-
missibility”. The Court recognizes that these words
in differing contexts may have varying computations
but it does not find it necessary in the present case to
explore the meaning of these terms. For the purposes
of the present case, a factual analysis undertaken in
the light of certain guiding principles may suffice to
conduce to the resolution of the issues to which the
Court directs its attention.”

And further on, at page 30: “... it is always a matter for
the determination of the Court whether its judicial func-
tions are involved.”

Thus the principle which the Court applies is a common-
sense one: if a finding is sufficient in itself to settle the
question of the Court’s competence, in the widest sense
of the word, that is to say to lead to the conclusion that it
is impossible to give judgement in a case, there is no
need to proceed to examine other grounds. For there to
be any proceedings on the merits, the litigation must have
an object capable of being the subject of a judgement
consistently with the role attributed to the Court by its
Statute; in the present case, where numerous objections
as to lack of jurisdiction and inadmissibility were raised,
the question of the absence of any object of the proceed-
ings was that which had to be settled first for this very
reason, namely that if it were held to be well founded,
the case would disappear without further discussion. The
concept of a merits phase has no meaning in an unreal
case, any more than has the concept of a jurisdiction/
admissibility phase, still less that of an interim measures
phase, on the fallacious pretext that such measures in no
way prejudge the final decision (on this point, see dis-
senting opinion appended to the Order of 22 June 1973,
p.123). In a case in which everything depends on recog-
nizing that an Application is unfounded and has no raison
d’étre, and that there was no legal dispute of which the
Court could be seised, a marked taste for formalism is
required to rely on the inviolability of the usual catego-
ries of phases. To do so would be to erect the succession
of phases in examination of cases by the Court into a
sort of ritual, totally unjustified in the general concep-
tion of international law, which is not formalistic. These
are procedural practices of the Court, which organizes
its procedure according to the requirements of the inter-
ests of justice. Article 48 of the Statute, by entrusting the
“conduct of the case” to the Court, did not impose any
limitation on the exercise of this right by subjecting it to
formalistic rules, and the institution of phases does not
necessarily require successive stages in the examination
of every case, either for the parties or for the Court.

4. To wait several years — more than a year and a half
has already elapsed — in order to reach the unhurried
conclusion that a Tribunal is competent merely because
the two States are formally bound by a jurisdictional
clause, without examining the scope of that clause, then
to join the questions of admissibility to the merits and
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subsequently to arrive (perhaps) at the conclusion on the
merits that there were no merits, would not be a good
way of administering justice.

The observation that, on this view of the matter, a State
which declined to appear would more rapidly be rid of
proceedings than a State which replied by raising pre-
liminary objections, is irrelevant; apart from the prob-
lem of non-appearance (on this point cf. paras. 23 to 29
below), when the hypothesis arises that the case is an
unreal one, with the possible implication that there was
a misuse of the right of seizing the Court, there is no
obvious reason why a decision should be delayed unless
from force of habit or routine.

In the Judgement of 21 December 1962 in the South West
Africa cases, (I.C.J. Reports 1962, p.328), the Court,
before examining the preliminary objections to jurisdic-
tion and admissibility raised by the Respondent, itself
raised proprio motu the problem of the existence of a
genuine dispute between the Applicants and the Respond-
ent (see also the opinion of Judge Morelli on this point,
I.C.J. Reports 1962, pp.564-568).

5. The facts of the case leave no room for doubt, in my
opinion, that there was no dispute even at the time of the
filing of the Application.

In the series of diplomatic Notes addressed to the French
Government by the Australian Government between 1963
and the end of 1972 (Application, pp.34-48), at no time
was the argument of the unlawfulness of the French tests
advanced to justify a claim for cessation of such tests,
based on rules of international law opposable to the
French Government. The form of protests used expresses
“regrets” that the French Government should carry out
such tests, and mention is made of the “deep concern”
aroused among the peoples of the area (Application,
pp-42, 44 and 46). So little was it thought on the Austral-
ian side that there was a rule which could be invoked
against France’s tests that it is said that the Government
of Australia would like “to see universally applied and
accepted” the 1963 test ban treaty (Note of 2 April 1970,
Application, p.44; in the same terms exactly, Note of 20
April 1971, Application, p.46 and Note of 29 March 1972,
Application, p.48). There is no question of unlawfulness,
nor of injury caused by the tests and international re-
sponsibility, but merely of opposition in principle to all
nuclear tests by all States, with complete consistency up
to the Note of 3 January 1973, in which for the first time
the Australian Government invites the French Govern-
ment “to refrain from any further .... tests”, which it re-
gards as unlawful (Application, Ann.9, p.51); this, then,
was the Note which, by a complete change of attitude,
paved the way to the lawsuit.

The reason for the change was given by the Australian
Government in paragraph 14 of its Application:

“Inits Note [of 3 January 1973], the Australian Gov-
ernment indicated explicitly that in its view the French
tests were unlawful and unless the French Govern-
ment could give full assurances that no further tests
would be carried out, the only course open to the
Australian Government would be the pursuit of ap-
propriate international legal remedies. In thus ex-
pressing more forcefully the point of view previously
expounded on behalf of Australia, the Government
was reflecting very directly the conviction of the
Australian people who had shortly before elected a
Labour Administration, pledged to a platform which
contained the following statement: ‘Labour opposes
the development, proliferation, possession and use

of nuclear, chemical and bacteriological weapons’.
(Application, pp.8-10.)

In the proceeding paragraph 15 the following will also
be noticed: “The Government of Australia claimed [in
its Notes of 3 January and 7 February 1973] that the con-
tinuance of testing by France is illegal and called for the
cessation of tests.”

6. Thus the basis of the discussion is no longer the same;
it is “claimed” that the tests are unlawful, and France is
“invited” to stop them because the Labour Party is op-
posed to the development, possession and use of nuclear
weapons, and the Government is bound by its electoral
programme. This reason, the change of government, is
totally irrelevant: a State remains bound by its conduct
in international relations, whatever electoral promises
may have been made. If for ten years Australian govern-
ments have treated tests in the Pacific as unwelcome but
not unlawful subject to certain protests on principle and
demonstrations of concern, an electoral programme is
not sufficient argument to do away with this explicit ap-
preciation of the legal aspects of the situation.

The Applicant, as it happens, perceived in advance that
its change of attitude gave rise to a serious problem, and
it endeavoured in the Application to cover it up by say-
ing that it had done no more than express “more force-
fully the point of view previously expounded on behalf
of Australia”. It can easily be shown that the previous
viewpoint was totally different. Apart from the diplo-
matic Notes of the ten years prior to 1973, which are
decisive, and which show that the Government of Aus-
tralia did not invoke any legal grounds to oppose the de-
cision of the French Government to conduct tests in the
South Pacific region, it will be sufficient to recall that
Australia has associated itself with various atmospheric
explosions above or in the vicinity of its own territory,
and that by its conduct it has expressed an unequivocal
view on the lawfulness of those tests and those carried
out by other States in the Pacific.

7. The first atmospheric nuclear explosion effected by
the United Kingdom occurred on 3 October 1952 in the
Montebello Islands, which are situated near the north-
west coast of Australia. It was the Australian ‘Minister
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of Defence who announced that the test had been suc-
cessful, and the Prime Minister of Australia described it
as “one further proof or the very important fact that sci-
entific development in the British Commonwealth is at
an extremely high level” (Keesing’s Contemporary Ar-
chives, 11-18 October 1952, p.12497). The Prime Min-
ister of the United Kingdom sent a message of congratu-
lation to the Prime Minister of Australia. The Navy and
Air Force authorities and other Australian Government
Departments were associated with the preparation and
carrying out of the test: three safety-zones were forbid-
den for overnight and navigation on pain of imprison-
ment and fines.

On 15 October 1953 a further British test was carried
out at Woomera in Australia, with a new forbidden zone
of 80,000 square miles. The British Minister of Supply,
addressing the House of Commons on 24 June 1953,
announced the new series of tests, which had been pre-
pared in collaboration with the Australian Government
and with the assistance of the Australian Navy and Air
Force (Keesing's Contemporary Archives 1953, p.13222).

Two further series of British tests took place in 1956,
one in the Montebello Islands (on 16 May and 19 June),
the other at Maralinga in South Australia (27 Septem-
ber, 4, 11 and 21 October). The acting Prime Minister of
Australia, commenting on fall-out, stated that no danger
to health could arise therefrom. Australian military per-
sonnel were present as observers during the second se-
ries of tests (Keesing’s Contemporary Archives, 1956,
p.14940). The British Government stated on 7 August
1956 that the Australian Government had given full co-
operation, and that various Australian government de-
partments had contributed valuable assistance under the
co-ordinating direction of the Australian Minister for
Supply. The second test of this series was observed by
that Minister and members of the Australian Parliament
(Keesing's Contemporary Archives, 1956, p.15248).

The British Prime Minister stated on 7 June 1956:

“Her Majesty’s Governments in Australia and New Zea-
land have agreed to make available to the task force vari-
ous forms of aid and ancillary support from Australian
and New Zealand territory. We are most grateful for this.”
(Hansard, House of Commons, 1956, Col.1283.)

8. Active participation in repeated atmospheric tests over
several years in itself constitutes admission that such tests
were in accordance with the rules of international law.
In order to show that the present tests are not lawful, an
effort has been made to argue, first, that what is laudable
on the part of some States is execrable on the part of
others and, secondly, that atmospheric tests have become
unlawful since the time when Australia itself was mak-
ing its contribution to nuclear fall-out.

9. On 3 March 1962, after the Government of the United
States had decided to carry out nuclear tests in the South
Pacific, the Australian Minister for External Affairs said
that: ’

“... the Australian Government ... has already made
clear its views that if the United States should decide
it was necessary for the security of the free world to
carry out nuclear tests in the atmosphere then the
United States must be free to do so.” (Application,
Ann. p.36).

A few days after this statement, on 16 March 1962, the
Australian Government gave the United States its per-
mission to make use of Christmas Island (where more
than 20 tests were carried out between 24 April and 30
June, while tests at very high altitude were carried out at
Johnston Island from 9 July to 4 November 1962).

In an aide-mémoire of 9 September 1963 the Australian

Government likewise stated:
“Following the signature of the Treaty Banning Nu-
clear Tests in the Atmosphere, in Outer Space and
Under Water, the Australian Government also recog-
nizes that the United States must take such precau-
tions as may be necessary to provide for the possibil-
ity that tests could be carried out in the event, either
of a breach of the Treaty, or of some other States
exercising their right to withdraw from the Treaty.”
(Ibid., p.38.)

In contrast, five years later, with solely the French and
Chinese testsin mind, the Australian Government wrote:

“On 5 April 1968, in Wellington, New Zealand, the
Australia-New Zealand-United States (ANZUS)
Council, included the following statement in the
communiqué issued after the meeting:

‘Noting the continued atmospheric testing of nuclear
weapons by Communist China and France, the Min-
isters reaffirmed their opposition to all atmospheric
testing of nuclear weapons in disregard of world opin-
ion as expressed in the Nuclear Test Ban Treaty'”
(Ibid., Ann.5, p.42.)

10. On another occasion the Australian Government had
already evinced the same sense of discrimination. In
1954, in the Trusteeship Council, when certain damage
caused the Marshall Islands by the nuclear tests of the
administering authority was under consideration, the
Australian delegate could not go along with the views of
any of the delegations who objected to the tests in prin-
ciple.

11. It is not unjust to conclude that, in the eyes of the
Australian Government, what should be applauded in the
allies who might protect it is to be frowned upon in oth-
ers: Quod liczt Jove non licet bovi. It is at the time when
the delegate of the United States has been revealing to
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the United Nations that his Government possesses the
equivalent of 615,385 times the original Hiroshima bomb
(First Committee, 21 October 1974) that the Australian
Government seeks to require the French Government to
give up the development of atomic weapons,

It remains for me briefly to show how this constant atti-
tude of the Australian Government, from 1963 to the end
of 1972, i.e. up to the change described in paragraph 5
above, forms a legal bar to the applicant’s appearing be-
fore the Court to claim that, among nuclear tests certain
can be selected to be declared unlawful and they alone
prohibited. Indeed the Court, in June 1973, already had
a choice among numerous impediments on which it might
have grounded a finding that the case was without ob-
ject. For simplicity’s sake let us take the major reason:
the principle of the equality of States.

12. The Applicant’s claim to impose a certain national
defence policy on another State is an intervention in that
State’s internal affairs in a domain where such interven-
tion is particularly inadmissible. The United Kingdom
Government stated on this point on 2 July 1973 as fol-
lows:

“... we are not concerned ... with the question of
whether France should or should not develop her

nuclear power. That is a decision entirely for France
..." (Hansard, col.60).

In The Function of Law in the International Community
(Oxford 1993, p.188) Mr. (later Sir) Hersch Lauterpacht
wrote:

“... it means stretching judicial activity to the break-
ing-point to entrust it with the determination of the
question whether a dispute is political in the mean-
ing that it involves the independence, or the vital in-
terests, or the honour of the State. It is therefore doubt-
ful whether any tribunal acting judicially can over-
ride the assertion of a State that a dispute affects its
security or vital interests. As we have seen, the inter-
ests involved are of a nature so subjective as to ex-
clude the possibility of applying an objective stand-
ard not only in regard to general arbitration treaties,
but also in regard to each individual dispute.”

The draft law which the French Government laid before
its Parliament in 1929 to enable its accession to the Gen-
eral Act of Geneva of 26 September 1928 has been drawn
to the Court’s attention; this draft embodied a formal
reservation excluding “disputes connected with claims
likely to impair the organization of the national defence”.
On 11 July 1929 the rapporteur of the parliamentary
Committee on Foreign Affairs explained that the reser-
vation was unnecessary:

“Moreover the very terms in which the exposé des
motifs presents it show how unnecessary it is. ‘In the
absence of contractual provisions arising out of ex-
isting treaties or such treaties as may be concluded

at the instigation of the League of Nations in the
sphere of armaments limitation,’ says the text: “dis-
putes connected with claims likely to impair the or-
ganization of the national defence.” But precisely
because these provisions do not exist, how could an
arbitration tribunal rule upon a conflict of this kind
otherwise than by recognizing that each State is at
present wholly free to organize its own national de-
fence as it thinks fit? Is it imagined that the action of
some praetorian arbitral case-law might oust or at
any rate range beyond that of Geneva? That would
seem to be a somewhat of chimaerical danger.”
(Documents parlementaires: Chambre des depuiés,
1929, Ann. 1368, pp.407 f.; Ann.2031, p.1143.)

The exposé des motifs of the draft law of accession, lays
strong emphasis on the indispensability of the compe-
tence of the Council of the League of Nations for the
“appraisal of the political or moral factors likely to be
relevant to the settlement of certain conflicts not strictly
legal in character”, disputes “which are potentially of
such political gravity as to render recourse to the Coun-
cil indispensable™ (ibid., p.407). Such was the official
position of the French Government upon which the rap-
porteur of the Foreign Affairs Committee likewise sheds
light here when he stresses the combination of resort to
the Council and judicial settlement (ibid., p.1142).

13. Itis not unreasonable to believe that the present-day
world is still persuaded of the good sense of the observa-
tions quoted in the preceding paragraph (cf. the Luxem-
bourg arrangement of 29 January 1966, between the
member States of the European Economic Community,
on “very important interests”). But there is more than
one negative aspect to the want of object of the Austral-
ian claim. The principle of equality before the law is
constantly invoked, reaffirmed and enshrined in the most
solemn texts. This principle would become meaningless
if the attitude of “to each his rule” were to be tolerated in
the practice of States and in courts. The proper approach
to this matter has been exemplified in Sir Gerald
Fitzmaurice’s special report to the Institute of Interna-
tional Law: “The Future of Public International Law”
(1973, pp.35-41).

In the present case the Applicant has endeavoured to
present to the Court, as the object of a legal dispute, a
request for the prohibition of acts in which the Appli-
cant has itself engaged, or with which it has associated
itself, which maintaining that such acts were not only
lawful but to be encouraged for the defence of a certain
category of States. However, the Applicant has over-
looked part of the statement made by the Prime Minister
of the United Kingdom in the House of Commons on 7
June 1956, when he expressed his thanks to Australia
for its collaboration in the British tests (para.7 above).
The Prime Minister also said:

“Certainly, I do not see any reason why this country
should not make experiments similar to those that
have been carried out by both the United States and
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Soviet Russia. That is all that we are doing. I have
said that we are prepared to work out systems of limi-
tation. Personally, | think it desirable and I think it
possible.” (Hansard, col.1285.)

On 2 July 1973, the position of the British Government
was thus analyzed by the Attorney-General:

“... even if France is in breach of an international ob-
ligation, that obligation is not owed substantially to
the United Kingdom as there is no substantive legal
right of the United Kingdom which would seem to
be infringed.” (Hansard, co0l.99).

And that despite the geographical position in the Pacific
of Pitcairn Island.

The Applicant has disqualified itself by its conduct and
may not submit a claim based on a double standard of
conduct and of law. What was good for Australia along
with the United Kingdom and the United States cannot
be unlawful for other States. The Permanent Court of
International Justice applied the principle “elegance
contraaria non audi endus est” in the case of Diversion
of Water from the Meuse, Judgement, 1937, PC.LJ., Se-
ries A/B, No.70, page 25.

14. In the arguments devised in 1973 for the purposes of
the present case, it was also claimed that the difference
in the Australian Government’s attitude vis-a-vis the
French Government was to be explained by the fact that,
at the time of the explosions with which the Australian
Government had associated itself and which it declared
to be intrinsically worthy of approval, awareness of the
danger of fall-out had not yet reached the acute stage.
One has only to read the reports of the United Nations
Scientific Committee on the Effects of Atomic Radia-
tion, a committee set up by the General Assembly in 1955,
to see that such was not the case. While it is true to say
that more abundant and accurate information has become
available over the years, the reports of this committee
have constantly recalled that: “Those [tests of nuclear
weapons] carried out before 1963 still represent by far
the largest series of events leading to global radio-active
contamination.” (UNSCEAR Report 1972, Chap.1, p.3.)

As for awareness of particular risks to Australia, the
National Radiation Advisory Committee was set up by
the Australian Government in May 1957 for the purpose
of advising on all questions concerning the effects of
radiation on the Australian population. The Court has
had cognizance of the reports of 1967 (two reports), 1969,
1971 and 1972; the report of March 1967 indicates that
the previous report dated from 1965, and that it dealt in
detail with the question of fall-out over the Australian
environment and the effects upon man:

“The Committee at that time was satisfied that the
proposed French nuclear weapons tests in the South
Pacific Ocean were unlikely to lead to a significant

hazard to the health of the Australian population.”
(Report to the Prime Minister, March 1967, para.3.)

This same form of words is repeated in paragraph 11 of
the March 1967 report, in reference to the first series of
French tests, which took place in the period July-Octo-
ber 1966, and also in paragraph 11 of the report for De-
cember 1967, issued following a study of the effects of
the second series of tests (June-July 1967) and taking
radiation doses from both series into account. The report
which the Australian NRAC addressed to the Prime Min-
ister in March 1969 concerned the French tests of July-
September 1968 and repeated in its paragraph 12 the
conclusion cited above from paragraph 3 of the March
1967 report, The Committee’s March 1971 report recalls
in its paragraph 3 that fall-out from all the French tests,
in 1966, 1967 and 1968, did not constitute a hazard to
the health of the Australian population. The form of words
used in paragraph 12 of that report comes to the tradi-
tional conclusions as to the tests held in 1970. The ab-
sence of risk is again recognized in the report issued by
the NRAC in July 1972 (paras. 8, 9 and 11). When, how-
ever, the new administration took office in Australia, this
scientific committee was dissolved. On 12 February 1973
the Prime Minister requested a report of the Australian
Academy of Science, the Council of which appointed a
committee to report on the biological effects of fall-out;
the conclusions of this report were considered at a joint
meeting with French scientists in May 1973 shortly be-
fore the filing of the Application instituting proceedings.
It appears that the debate over this last-mentioned report
is continuing even between Australian scientists.

15. For the similar experiments of the French Govern-
ment to be the subject of a dispute with which the Court
can deal, it would at all events be necessary that what
used to be lawful should have become unlawful at a cer-
tain moment in the history of the development of nu-
clear weapons. What is needed to remove from the Ap-
plicant the disqualification arising out of its conduct is
proof that this change has taken place: what Australia
presented between 1963 and the end of 1972 as a con-
flict of interests, a clash of political views on the prob-
lems of the preparation, development, possession and
utilization of atomic weapons, i.e., as a challenge to
France’s assertion of the right to the independent devel-
opment of nuclear weapons, cannot have undergone a
change of legal nature solely as a result of the alteration
by a new government of the formal presentation of the
contention previously advanced. It would have to be
proved that between the pre-1963 and subsequent ex-
plosions the international community effected a passage
from non-law to law.

16. The Court’s examination of this point could have
taken place as early as June 1973, because it amounts to
no more than the preliminary investigation of problems
entirely separate from the merits, whatever views one
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may hold on the sacrosanctity of the distinction between
the different phases of the same proceedings (cf. para.3
above). The point is that if the Treaty of 5 August 1963
Banning Nuclear Tests in the Atmosphere, in Outer Space
and Under Water is not opposable to France, there is no
dispute which Australia can submit to the Court, and dis-
missal would not require any consideration of the con-
tents of the Treaty.

17. The multilateral form given to the Treaty of 5 Au-
gust 1963 is of course only one of several elements where
the legal analysis of the extent of its opposability to States
not parties to it is concerned. One need only say that the
preparation and drafting of the text, the unequal régime
as between the parties for the ratification of amendments
and the regime of supervision have enabled the Treaty to
be classified as constructively as bi-polar statute, accepted
by a large number of States but not binding on those
remaining outside the Treaty. There is in fact no neces-
sity to linger on the subject in view of the subsequent
conduct of the States assuming the principal responsi-
bility for the Treaty. None of the three nuclear Powers
described as the “Original Parties” in Article II of the
Treaty has ever informed the other nuclear Powers, not
parties thereto, that this text imposed any obligation
whatever upon them; on the contrary, the three Original
Parties, even today, call upon the Powers not parties to
accede to the Treaty. The Soviet delegate to the Disar-
mament Conference declared at the opening of the ses-
sion on 20 February 1974 that the negotiations for the
termination of nuclear tests “required the participation
of all nuclear States”. On 21 October 1974, in the First
Committee of the General Assembly, the delegate of the
United States said that one of the aims was to call for the
co-operation of States which had not yet ratified the 1963
Treaty. Statements to the same effect have been made on
behalf of the Government of the United Kingdom; on 2
July 1973 the Minister of State for Foreign and Com-
monwealth Affairs stated during a parliamentary debate:

“As far back as 1960, however, the French and the
Chinese declined to subscribe to any international
agreement on testing. They are not bound, therefore,
by the obligations of the test ban treaty of 1963....

In 1963 Her Majesty’s Government, as well as the
United States Government, urged the French Gov-
ernment to sign the partial test ban treaty.

As initiators and signatories of the treaty, we are se-
riously concerned at the continuation of nuclear tests
in the atmosphere, and we urge that all Governments
which have not yet done so should adhere to it. This
view is well known to the French and Chinese Gov-
ernments. It has been stated publicly by successive
Governments.” (Hansard, cols.58 and 59.)

18. The conduct of the Original Parties which laid down
the rules of the present nuclear statute by mutual agree-
ment shows that those nuclear States which have refused
to accede to this statute cannot be considered as sub-

jected thereto by virtue of a doctrinal construction con-
trary to the formally expressed intentions of the spon-
sors and guardians of Statute. The French Government,
for its part, has always refused to recognize the exist-
ence of a rule opposable to it, as many statements made
by it show.

19. The Treaty which the United States and the Union
of Soviet Socialist Republics singed in Moscow on 3 July
1974, on the limitation of underground nuclear testing
(United Nations, General Assembly Official Records, Al
9698, 9 August 1974, Ann.I) contains the following
preambular paragraph:

“Recalling the determination expressed by the Par-
ties to the 1963 Treaty Banning Nuclear Weapon Tests
in the Atmosphere, in Outer Space and Under Water
in its preamble to seek to achieve the discontinuance
of all test explosions of nuclear weapons for all time,
and to continue negotiations to this end.” (Cf. the
second preambular paragraph of the 1963 Treaty.)

20. To determine whether a rule of international law
applicable to France did or did not exist was surely an
operation on the same level as the ascertainment of the
non-existence of a justiciable dispute. To find that the
Treaty of 1963 cannot be relied on against France re-
quires merely the determination of a legal fact established
by the text and by the consistent conduct of the authors
of the legal statute in question. Similarly, to find that no
custom has come into being which is opposable to those
States which steadfastly declined to accept that statute,
when moreover (as we have seen in the foregoing para-
graphs) the existence of such customary rule is disproved
by the positions adopted subsequent to the treaty sup-
posed to give it expression, would merely be to verify
the existence of a source of obligation.

By not proceeding, as a preliminary, to verification of
the existence of any source of obligation opposable to
the French Government, the Court refused to render jus-
tice to a State which, from the very outset, manifested
its categorical opposition to proceedings which it declared
to be without object and which it requested the Court to
remove from the list; an action which the Court was not
to take until 20 months elapsed.

21. The character of the quarrel between the Australian
Government and the French Government is that of a con-
flict of political interests concerning a question, nuclear
tests, whichis only one inseparable element in the whole
range of the problems to which the existence of nuclear
weapons gives rise and which at present can be ap-
proached and settled only by means of negotiations.

As the Court said in 1963, “it is not the function of a
court merely to provide a basis for political action if no
question of actual legal rights is involved.” (Northern
Cameroons, I.C.J. Reports 1963, p.37).
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In the absence of any rule which can be opposed to the
French Government for the purpose of obtaining from
the Court a declaration prohibiting the French tests and
those alone, the whole case must collapse. I shall there-
fore say nothing as to the other grounds on which the
claim can be dismissed at the outset on account of the
Applicant’s want of standing, such as the inadmissibil-
ity either of an actio popularis or of an action erga omnes
disguised as an action against a single State. The accu-
mulation of fall-out is a world-wide problem; it is not
merely the last straw which breaks the camel’s back (cf.
the refusal of United States Courts to admit the proceed-
ings brought by Professor Linus Pauhne Pauling claimed
that American nuclear tests in the Pacific should stop').

22. I have still certain brief observations to make as to
the conduct, from the very outset, of these proceedings
before the Court, in relation to certain general principles
of the regular functioning of international adjudication,
for the conduct of the proceedings gave rise to various
problems, concerning Articles 53 and 54 of the Statute of
the Court, whose existence will not be evident to the reader
of the Judgement, given the adopted grounds of decision.

23. What happened, in sum, was that a misunderstand-
ing arose when the questions of jurisdiction and admis-
sibility were written into the Order of 22 June 1973 as
the prescribed subject-matter of the phase which had been
decided upon “to resolve [them] as soon as possible”;
for the separate and dissenting opinions of June 1973
reveal on the one hand that, for certain Members of the
Court, the problem of the existence of the object of the
dispute_should be settled in the new phase, whereas a
majority of judges, on the other hand, had made up their
minds to deal in that phase solely with the questions of
the jurisdiction of the Court stricto sensu, and of the le-
gal interest of the Applicant, and to join all other ques-
tions to the merits, including the question whether the
proceedings had any object. At best, therefore, the juris-
diction/admissibility phase could only result in a deci-
sion on jurisdiction and the legal interest of the Appli-
cant, and if that decision were positive, all the rest being
joined to the merits, the real decision would have been
deferred to an extremely remote phase. A settlement
would therefore have been possible “sooner” if jurisdic-
tion/admissibility and merits had not been separated. The
reason for this refusal in 1973 to decide on the “prelimi-
nary” character of the question concerning the existence
of a justiciable dispute is to be found in an interpretation
of Article 53 consisting of the application to a default
situation of Article 67 of the Rules of Court, governing
preliminary objections in adversary proceedings, the
analogy thus provoking a veritable breach of Article 53
of the Statute.

24. The misunderstanding on the scope of the phase de-
cided on by the Order of 22 June 1973 was not without
effect before the Court; the apparent contradiction be-
tween paragraph 23 and paragraph 35 of the Order ena-
bled the Applicant to say to the Court, at the hearing of 6
July 1974, that the only question of admissibility was
that of “legal interest”, subject to any indication to the
contrary from the Court. That indication was given by
the President on 9 July: “The Court will of course appre-
ciate the question of admissibility in all the aspects which
it considers relevant.”

This process of covert and contradictory allusions, in
which the conflicts of views expressed in the opinions
sometimes reappear, is not without its dangers. This is
evident both as regards this Order of 22 June 1973 and
as regards the attempts to make use of paragraphs 33
and 34 of the Judgement in the Barcelona Traction case
without taking account of the existence of paragraphs
inconsistent with these, i.e. paragraphs 89 to 91, which
were in fact intended to qualify and limit the scope of
the earlier pronouncement. That pronouncement was in
fact not directly relevant to the subject of the judgement,
and was inserted as a sort of bench-mark for subsequent
use; but all bench-marks must be observed.

25. Article 53 of the Statute has had the Court’s atten-
tion from the outset of the proceedings, i.e., ever since
the receipt of 16 May 1973 of a letter from the French
Government declaring its intention not to appear and
setting forth its reasons; but, in my view, it has been
wrongly applied. A further general examination of the
interpretation of the rule embodied in Article 53 is re-
quired.

To speak of two parties in proceedings in which one has
failed to appear, and has on every occasion re-affirmed
that it will not have anything to do with the proceedings
is to refuse to look facts in the face. The fact is that when
voluntary absence is asserted and openly acknowledged
there is no longer more than one party in the proceed-
ings. There is no justification for the fiction that, so long
as the Court has not recognized its lack of jurisdiction, a
State which is absent is nevertheless a party in the pro-
ceedings. The truth of the matter is that, in a case of de-
fault, three distinct interests are affected: that of the Court,
that of the applicant and that of the respondent; the sys-
tem of wholly ignoring the respondent’s decision not to
appear and of depriving it of effect is neither just nor
reasonable. In the present case, by its reasoned refusal
to appear the Respondent has declared that, so far as it is
concerned, there are no proceedings, and this it has re-
peated each time the Court has consulted it. Even if the
Court refrains for a time from recording that default, the

! District Court for the District of Columbia, 31 July 1958, 164 Federal Supplement, p.390; Court of Appeals, 12 April 1960, 278 Federal

Reporter, Second Series, pp.252-255.
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fact remains that the Respondent has performed an act
of default from which certain legal consequences flow.
Moreover, the applicant is entitled under Article 53 to
request immediately that judicial note be taken thereof
and the consequences deduced. That is what the Appli-
cant did, in the present instance, when it said in 1973
that the Court was under an obligation to apply its rules
of procedure, without indicating which, and to refuse to
take account of views and documents alleged by the
Applicant to have been irregularly presented by the Re-
spondent. And the Court partially accepted this point of
view, in not effecting all communications to the Respond-
ent which were possible.

The result of not taking account of the Respondent’s
default has been the granting of time-limits for plead-
ings which it was known would not be forthcoming, in
order to maintain theoretical equality between the par-
ties, whereas in fact the party which appeared was fa-
voured. There was nothing to prevent the Court from fin-
ing a shorttime limit for the presumptive Respondent -
one month for example, the theoretical possibility being
left open of a statement by the State in default during
that time, to the effect that it had changed its mind and
requested a normal time-limit for the production of a
Memorial.

26. When it came to receiving or calling in the Agent of
the Applicant in the course of the proceedings in 1973,
there was a veritable breach of the equality of the Parties
in so far as some of these actions or approaches made by
the Applicant were unknown to the presumptive Respond-
ent. (On this point, cf. paras. 31 and 33 below.)

On this question of time-limit the Court has doubtless
strayed into paths already traced, but precedents should
not be confused with mandatory rules; each case has its
own particular features and it is mere mechanical justice
which contents itself with reproducing the decisions of
previous proceedings. In the present case the Court was
never, as in the Fisheries Jurisdiction cases, informed of
negotiations between the Parties after the filing of the
Application, and the double time-limits accorded did not
even have the justification, which they might have had
in the above-mentioned cases, of enabling progress to
be made in such negotiations; and there was never the
slightest doubt, from the outset, on the question of the
existence of a genuine legal dispute.

27. Itis not my impression that the authors of Article 53
of the Statute intended it to be interpreted as if it had no
effect of its own. It is not its purpose to enable proceed-
ings to be continued at leisure without regard to the po-
sitions adopted by the absent respondent; it is true that
the applicant is entitled to see the proceedings continue,
but not simply as it wishes, with the Court reliant on
unilateral indications of fact and law; the text of Article
53 was designed to avoid such an imbalance in favour of

the applicant. When the latter calls upon the Court to
decide in favour of its claim, which the present Appli-
cant did not do explicitly on the basis of Article 53 but
which resulted from its observations and submissions
both in June 1973, at the time of the request for interim
measures of protection, and in the phase which the Judge-
ment brings to a close today, it would be formalistic to
maintain that the absence of any explicit reference to
Article 53 changes the situation. It must needs be real-
ized that the examination of fact and law provided for in
Article 53 has never begun, since the Court held in 1973
that the consequences of the non-appearance could be
joined to the questions of jurisdiction and admissibility,
and that, in the end, the question of the effects of non-
appearance will not have been dealt with. Thus this case
has come and gone as if Article 53 had no individual
significance.

28. If we return to the sources, we note that the rappor-
teur of the Advisory Committee of Jurists (PV, p.590)

_ stated that the Committee had been guided by the exam-

ples of English and American jurisproducence in draft-
ing what was then Article 52 of the Statute on default.
Lord Phillimore, a member of the Committee, had in-
serted the sentence which in large measure has survived:
*“The Court must, before [deciding in favour of the claim],
satisfy itself that the claim is supported by conclusive
evidence and well founded in fact and law.” The words
which disappeared in the course of the consideration of
the text by the Assembly of the League of Nations were
regarded as unnecessary and as merely over-lapping the
effect of the formula retained. The matter “as clarified in
only one respect by the Court’s 1922 discussion, on ac-
count of the personality of the judges who expressed their
views on a draft article proposed for the Rules of Court
by Judge Anzilotti.

“If the response to an application is confined to an
objection to the jurisdiction of the Court, or if the
State affected fails to reply within the period fixed
by the Court, the latter shall give a special decision
on the question of jurisdiction before proceeding fur-
ther with the case.” (P.C.LJ., Series D, No.2, p.522.)

Judge Huber supported the text. Lord Finlay did not feel
that the article was necessary, because,

“... even if there was no rule on the subject, the Court
would always consider the question of its jurisdic-
tion before proceeding further with the case. It would
have to be decided in each particular case whether
the judgement with regard to the jurisdiction should
be delivered separately or should be included in the
final judgement.” (ibid., p.214).

Judge Anzilotti’s text was rejected by 7 votes to 5. The
general impression given by the influence English juris-
prudence was recognized to possess, and by the obser-
vations first of Lord Phillimore and then of Lord Finlay,
is that the Court intended to apply Articles 53 in a spirit
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of conscientious verification of all the points submitted
by the applicant when the respondent was absent from
the proceedings, and that it would have regard to the cir-
cumstances of each case. As is well known, in the Brit-
ish system important precautions are taken at a wholly
preliminary stage of a case to make sure that the appli-
cation stands upon a genuinely legal claim, and the task
of ascertaining whether this is so is sometimes entrusted
to judges other than those who would adjudicate (cf. Sir
Gerald Fitzmaurice's opinion in the Northern Cameroons
case (L.C.J. Reports 1963, pp.106 f.), regarding “filter”
procedures whereby, as “part of the inherent powers or
jurisdiction of the Court as an international tribunal”,
cases warranting removal can be eliminated at a prelimi-

nary stage).

Between this interpretation and that which the Court has
given of Article 53 in the present case, there is all the
difference that lies between a pragmatic concern to hold
a genuine balance between the rights of two States and a
procedural formalism that treats the absent State as if it
were a party in adversary proceedings, which it is not,
by definition,

29. On 22nd June 1973 before the Court’s decision had
been pronounced at the public sitting, a public statement
which had been made by the Prime Minister of Australia
on 21st June at Melbourne, and which had been widely
reported by the Australian press?, reached Europe: in it
the Prime Minister stated that the Court had acceded by
8 votes to 6 to Australia’s request.

30. It must first be explained that, whether by inadvert-
ence cr for some other reason, the Court was not aware
of that disclosure until after its decision had been read
out at the public sitting of 22 June; it can be imagined
that the Court would otherwise have postponed the read-
ing of the Order on 22 June. As the aftermath of this
incident has only been dealt with in two communiqués,
one issued on 8 August 1973 and the other on 26 March
1974, it would be difficult to describe it if the Court had
not finally decided on 13 December 1974 that certain
documents would be published in the volume of Plead-
ings, Oral Arguments, Documents to be devoted to this
case’. Taking into account certain press items, and these

public documents or communiqués, I find it necessary
to explain why I voted on 21 March 1974 against the
Court’s decision, by 11 votes to 3, to close its investiga-
tions on the scope and origins of the public disclosure
by the Prime Minister of Australia of the decision of 22
June 1973. The Court’s vote was on a resolution repro-
duced in the press communiqué of 26 March 1974.

It is to be hoped that no one will dispute the view that, if
the head of government of a State party to a case dis-
closes a decision of the Court before it is made public,
there has been a breach of the prescriptions of Article
54, paragraph 3, of the Statute: “The deliberations of the
Court shall take place in private and remain secret.” At
the moment of the disclosure, on 21 June, the decision
was as yet no more than a text which had been deliber-
ated and adopted by the Court and was covered by rule
of secrecy embodied in Article 54. In a letter of 27 June
19734, the Prime Minister of Australia referred to the
explanations furnished on that same date by a letter from
the Co-Agent of Australia and expressed his regret “at
any embarrassment which the Court may have suffered
as a result of my remarks”. According to the Co-Agent,
the Prime Minister’s statement of 21 June had been no
more than a speculative comment, inasmuch as a view
had been current among Australian advisers to the effect
that the decision could be in Australia’s favour, but by a
small majority, while press comment preceding the Prime
Minister’s remarks had speculated in some instances that
Australia would win by a narrow margin.

31. But whatever endeavours may have been made to
explain the Prime Minister’s statement, whether at the
time or, subsequently, by the Agent and Co-Agent of
Australia on various occasions, the facts speak for them-
selves. The enquiry opened at the request of certain Mem-
bers of the Court on the very afternoon of 22 June 1973
was closed nine months later without the Court’s having
given any precise indication, in its resolution of 21 March
1974, as to the conclusions that might have been reached
in consequence. The only elements so far published, or
communicated to the Government which was constantly
regarded by the Court as the Respondent and had there-
fore the right to be fully informed, which was by no
means the case, are: the Australian Prime Minister’s let-

2 A Melbourne newspaper printed on 22 June the following article:

“The Prime Minister: We've won N-test case. The Prime Minister (Mr. Whitlam) said last night that Australia would win its appeal to the
International Court of Justice by a majority of eight votes to six. Mr. Whitlam said he had been told the Court would make a decision within 22
hours. The Prime Minister made the prediction while addressing the annual dinner of the Victorian Law Institute, He said: ‘On the matter of the
High Court, I am told a decision will be given in about 22 hours from now. The majority in our favour is going to be eight to six.” When asked
to elaborate on his comments after the dinner, Mr. Whitlam refused to comment, and said his remarks were off the record. The dinner was
attended by several hundred members of the Law Institute, including several prominent judges. While making the prediction that the Court
would vote eight to six, Mr. Whitlam placed his hand over a microphone. The microphone was being monitored by an ABC reporter.”

*  Four documents are to be published in this way. Two (see para,31 below) have already been communicated to the French Government; the

others are reports to the Court.

*  Communicated to the French Government, by decision of the Court, on 29 March 1974.
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ter of 27 June 1973 and the Co-Agent’s letter of the same
date’; the text of a statement made by the Attorney-Gen-
eral of Australia on 21-22 June 1973; the communiqué
of 8 August 1973; the reply by the Prime Minister to a
question put in the Australian House of Representatives
on the circumstances in which he had been apprised of
the details of the Court’s decision (Australian Hansard,
12 September 1973); a resolution by which the Court on
24 January 1974 decided to interrogate the Agent of
Australia (the minutes of these conversations were not
communicated to the Respondent and will not be pub-
lished); the communiqué of 26 March 19746,

I found it contrary to the interests of the Court, in the
case of so grave an incident, one which lays its 1973
deliberation open to suspicion, to leave that suspicion
intact and not to do what is necessary to remove it. I will
merely observe that the crystal-gazing explanation re-
lied on by the Prime Minister and the Agent’s statements
enlarging thereon, with the attribution of an oracular role
to the Australian advisers, brought the Court no positive
enlightenment in its enquiry and should be left to the
sole responsibility of their authors.

32. Were it maintained that the head of Government did
not have to justify to the Court any statement made out
of Court and that anyway even if his statement was re-
grettable the harm was done and could not affect the case

-before the Court, I would find these propositions incor-
rect. The statement in question concerned a decision of
the Court and could lead to a belief that persons privy to
its deliberations had violated their obligation to keep it
secret, with all the consequences that supposition would
have entailed if confirmed.

33. In concluding on 21 March 1974 that it could not
pursue the matter further, and in making this publicly
known, the Court stigmatized the incident and indirectly
signified that it could not accept the excuse that its deci-
sions had been divined, but it recognized that, according
to its own assessment, it was not possible to uncover
anything further as to the origins of the disclosure.

I voted against this declaration and the closure of the
enquiry because I consider that the investigation should
have been pursued, that the initial results were not in-
consequential and could be used as a basis for further
enquiry, especially when not all the means of investiga-
tion available to the Court had been made use of (Stat-
ute, Arts.48, 49 and 50). Such was not the opinion of the
Court, which decided to treat its investigations as be-

longing to an internal enquiry. My understanding, on the
contrary, was that the incident of the disclosure was an
element in the proceedings before the Court — which is
why the absent Respondent was kept partly informed by
the Court, in particular by a letter of 31 January 1974 —
and that the Court was fully competent to resolve such
an incident by judicial means, using any procedure it
might decide to set up (cf. the Court’s decision on “the
competence required to enable [the] functions [of the
United Nations] to be effectively discharged.” (I.C.J.
Reports 1949, p.179). How could one suppose a priori
that pursuit of the enquiry would have been ineffectual
without having attempted to organize such an enquiry?
Even if circumstances suggested that refusals to explain
or evasions could be expected, to note those refusals or
evasions would not have been ineffectual and would have
been a form of censure in itself.

34. Symptomatic of the hesitation to get to the bottom
of the incident was the time taken to begin looking into
the disclosure: six weeks, from 22 June to 8 August 1973,
were to elapse before the issue of the mildest of
communiqués, palliative in effect and not representing
the unanimous views of the Court. For more than six
months, all that was produced was a single paper em-
bodying a documented analysis of the successive press
disclosures on the progress of the proceedings before the
Court up to the dramatic public disclosure of the result
and of the Court’s vote by the Prime Minister on 21 June
in Melbourne’. This analysis of facts publicly known
demonstrates how the case was accompanied by a suc-
cession of rumours whose disseminators are known but
whose source remains unmasked. On 21 March 1974 the
investigation was stopped, and the various paths of en-
quiry and deduction opened up by this analysis as also
by the second report will not be pursued.

I consider that the indications and admissions that had
already come to light opened the path of enquiry instead
of closing it. A succession of mistakes, forgettings, tol-
erations, failures to react against uncalled for overtures
or actions, each one of which taken in isolation could
have been considered devoid of particular significance,
but which assume such significance by their accumula-
tion and impunity; unwise conversations at improper
moments, of which no minutes exist; all this combines
to create a sense of vagueness and embarrassment, as if
a refusal to acknowledge and seek to unravel the facts
could efface their reality, as if a saddened silence were
the only remedy and the sole solution.

5 Documents communicated to the French Government with a letter of 29 March 1974.
¢ A letter of 28 February 1974 from the Agent of Australia to the Registrar is to be reproduced in the Pleadings, Oral Arguments, Documents

volume; it is connected with the interrogation.

7 This is one of the documents which the Court, on 13 December 1974, decided to publish in the Pleadings, Oral Arguments, Documents

volume.
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The harm was done, and has been noted (report of the
Court to the United Nations 1973-1974, para.23; debate
in the Sixth Committee of the General Assembly, 1 Oc-
tober 1974, A/C.6/SR.1466, p.6; parliamentary answers
by the French Minister for Foreign Affairs on 26 Janu-
ary 1974, Journal Officiel No.7980, and 20 July 1974,
Journal Officiel No.11260). Even if it is not, at the present
moment, possible to discover more concerning the ori-
gin and development of the process of disclosure, as the
Court has stated in its resolution of 21 March 1974, 1
remain convinced that a judicially conducted enquiry
could have elucidated the channels followed by the mul-
tiple disclosures noted in this case, the continuity and
accuracy of which suggests that the truth of the matter
was not beyond the Court’s reach. Such is the meaning
of my refusal of the resolution of 21 March 1974 termi-
nating an investigation which was begun with reluctance,
conducted without persistence and conciuded without
reason.

36. Among the lessons to be learned from this case, in

which a conflict of political interests has been clothed in
the form of a legal dispute, I would point to one which I
feel to merit special attention. Before these proceedings
were instituted, the General Act, ever since 1939, had
been dwelling in a kind of chiaroscuro, formally in force
if one took account only of express denunciation, but
somewhat dormafit:

“So far as the General Act is concerned, there pre-
vails, if truth be told, a climate of indifference or ob-
liviousness which casts some doubt on its continu-
ance in force, at least where the Act of 1928 is con-
cerned.” (H. Rolin, L’arbtrage obligatoire: une
panacée illusoire, 1959, p.259.)

After the General Act had, with great elaboration, been
presented to the Court as a wide-open basis of possible
jurisdiction, the behaviour of the States formally con-
sidered as parties thereto is noteworthy. The French Gov-
ernment was the first to denounce the General Act, on 2
January 1974, then on 6 February 1974 the Government
of the United Kingdom did likewise. The Government
of India, since June 1973 has informed the Court and the
United Nations of its opinion as to the General Acts hav-
ing lapsed (see also the new declaration by which India
on 15 September 1974, accepted the jurisdiction of the
Court under Article 36, paragraph 2, of the Statute). Thus
we see that States with substantial experience of inter-
national adjudication and arbitration have only to note
that there is some possibility of the General Acts being
actually applied, instead of declarations less unreserv-
edly accepting the jurisdiction of the Court, to announce
either (in two cases) that they are officially putting an
end to it or (in the other) that they consider it to have
lapsed. The cause of international adjudication has not
been furthered by an attempt to impose the Court’s ju-
risdiction, apparently for a formal reason, on States in
whose eyes the General Act was, quite clearly, no longer

a true yardstick of their acceptance of international ju-
risdiction.

Mr. Charles De Visscher had already shown that courts
should take care not to substitute doctrinal and systema-
tized views for the indispensable examination of the in-
tentions of States. This is how he defined the obligation
upon the international judge to exercise reserve:

“The man of law, naturally enough, tends to under-
stand the nature both of political tensions and of the
conflicts they engender. He is inclined to see in them
only ‘the object of a dispute’, to enclose within the
terms of legal dialectic something which is pre-emi-
nently refractory to reasoning, to reduce to order
something wholly consisting of unbridled dynamism,
in a word, to try to depoliticize something which is
political of its essence. Here it is not merely a ques-
tion, as is all too often repeated, of a deficiency in
the mechanism of law-transformation, or of gaps in
the legal regulation of things, We are dealing with a
sphere into which, a priority is only exceptionally
that law penetrates. Law can only intervene in the
presence of elements it can assimilate, i.e., facts or
imperatives possessing a regulatory and at least mini-
mum correspondence with a given social order that
enable them to be subjected to reasoned analysis, clas-
sified within some known category, and reduced to
an objective value-judgement capable of serving in
its turn as a basis for the application of established
norms.” (Théories et réalités en droit international
public, 1970, p.96.)

There is a certain tendency to submit essentially politi-
cal conflicts to adjudication in the attempt to open a lit-
tle door to judicial legislation and, if this tendency were
to persist, it would result in the institution, on the inter-
national plan, of government by judges; such aa notion
is so opposed to the realities of the present international
community that it would undermine the very foundations
of jurisdiction.

(Signed) A. GROS.

SEPARATE OPINION OF
JUDGE PETREN

[Translation]

If T have been able to vote for the Judgement, it is be-
cause its operative paragraph finds that the claim is with-
out object and that the Court is not called upon to give a
decision thereon. As my examination of the case has led
me to the same conclusion, but on grounds which do not
coincide with the reasoning of the Judgement, I append
this separate opinion.
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The case which the Judgement brings to an end has not
advanced beyond the preliminary stage in which the ques-
tions of the jurisdiction of the Court and the admissibil-
ity of the Application fall to be resolved. Australia’s re-
quest for the indication of interim measures of protec-
tion could not have had the consequence of suspending
the Court’s obligation to consider the preliminary ques-
tions of jurisdiction and admissibility as soon as possi-
ble. On the contrary, that request having been granted, it
was particularly urgent that the Court should decide
whether it had been validly seized of the case. Any delay
in that respect meant the prolongation, embarrassing to
the Court and to the Parties, of uncertainty concerning
the fulfillment of an absolute condition for the justifica-
tion of any indication of interim measures of protection.

In this situation, it was highly imperative that the provi-
sions of the Rules of Court which were revised not so
long ago for the purpose of accelerating proceedings
should be strictly applied. Only recently, moreover, on
22 November 1974, the General Assembly of the United
Nations adopted, on the item concerning a review of the
Court’s role, resolution 3232 (XXIX), of which one
preambular paragraph recalls how the Court has amended
its Rules in order to facilitate recourse to it for the judi-
cial settlement of disputes, inter alia, by reducing the
likelihood of delays. Among the reasons put forward by
the Court itself to justify revision of the Rules, there was
the necessity of adapting its procedure to the pace of
world events (L.C.J. Yearbook 1967-1968, p.87). Now if
ever, in this atomic age, there was a case which demanded
to be settled in accordance with the pace of world events,
it is this one. The Court nevertheless, in its Order of 22
June 1973* indicating interim measures of protection,
deferred the continuance of its examination of the ques-
tions of jurisdiction and admissibility, concerning which
it held, in one of the consideranda to the Order, that it
was necessary to resolve them as soon as possible.

Despite the firmness of this finding, made in June 1973,
it is very nearly 1975 and the preliminary questions re-
ferred to have remained unresolved. Having voted against
the Order of 22 June 1973 because I considered that the
questions of jurisdiction and admissibility could and
should have been resolved without postponement to a
later session, I have a fortiori been opposed to the delays
which have characterized the continuance of the proceed-
ings and the upshot of which is that the Court has con-
cluded that Australia’s Application is without object now.
I must here recall the circumstances in which certain time-
limits were fixed, because it is in the light of those cir-
cumstances that I have had to take up my position on the

suggestion that consideration of the admissibility of the
Application should be deferred until some later date.

When, in the Order of 22 June 1973, the Court invited
the Parties to produce written pleadings on the questions
of its jurisdiction and the admissibility of the Applica-
tion, it fixed 21 September 1973 as the time-limit for the
filing of the Australian Government’s Memorial and 21
December 1973 as the time-limit of the filing of a Coun-
ter-Memorial by the French Government. This decision
was preceded by a conversation between the Acting Presi-
dent and the Agent of Australia, who stated that he could
agree to a three-month time-limit for his own Govern-
ment’s pleading. No contact was sought with the French
Government at that same time. No reference is to be found
in the Order to the application of Article 40 of the Rules
of Court or, consequently, to the consultation which had
taken place with the Agent of Australia. After the Order
had been made, the Co-Agent of Australia, on 25 June
1973, informed the Acting President that his Government
felt it would require something in the nature of a three-
month extension of time-limit on account of a new ele-
ment which was bound to have important consequences,
namely that the Memorial would now have to deal not
only with jurisdiction but also with admissibility. Al-
though the Court remained in session until 13 July 1973,
this information was not conveyed to it. On 10 August
1973 the Co-Agent was received by the President and
formally requested on behalf of his Government that the
time-limit be extended to 21 December 1973, on the
ground that questions of admissibility had not been fore-
seen when the Agent had originally been asked to indi-
cate how much time he would require for the presenta-
tion of a Memorial on jurisdiction. Following this con-
versation the Co-Agent, by a letter of 13 August, re-
quested that the time-limit should be extended to 23
November. Contrary to what had been done in June with
regard to the fixing of the original time-limits, the French
Government was invited to make known its opinion. Its
reply was that, having denied the Court’s jurisdictiorrin
the case, it was unable to express any opinion. After he
had consulted his colleagues by correspondence on the
subject of the time-limits and a majority had expressed a
favourable view, the President, by an Order of 28 Au-
gust, extended the time-limit for the filing of the Aus-
tralian Government Memorial to 23 November 1973 and
the time-limit for the filing of a Counter-Memorial by
the French Government to 19 April 1974,

The circumstances in which the written proceedings on
the preliminary questions were thus prolonged until 19
April 1974 warrant several of reservations. In the first

¥ Having voted against the resolution whereby the Court, on 24 March 1974, decided to close the enquiry into the premature disclosure of its
decision, as also of the voting-figures, before the Order of 22 June 1973 was read at a public sitting, I wish to state my opinion that the enquiry
referred to was one of a judicial character and that its continuance on the bases already acquired should have enabled the Court to get closer to the
truth. I did not agree with the decision whereby the Court excluded from publication, in the volume of Pleadings, Oral Arguments, Documents to
be devoted to the case, certain documents which to my mind are important for the comprehension of the incident and the search for its origins.
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place, it would have been more in conformity with the
Statute and the Rules of Court not to have consulted the
Australian Government until after the Order of 22 June
1973 had been made and to proceed at the same time to
consult the French Government. Let us suppose that this
new procedure were to be put into general practice and it
became normal, before the Court’s decision on a pre-
liminary phase, I consult the Agents of the Parties re-
garding the time-limits for the new phase; any Agent who
happened not to be consulted on a particular occasion
would not require supernatural perspicacity to realize that
the case was not going to continue.

To turn to the present case, there is every reason to think
that the French Government, if it had been consulted
immediately after the making of the Order of 22 June
1973, would have given the same reply as it did two
months later. It would then have been clear at once that
the French Government had no intention of participat-
ing in the written proceedings and that there would be
no necessity to allocate it a three-month period for the
production of a Counter-Memorial. In that way the case
could have been ready for hearing by the end of the sum-
mer of 1973, which would have enabled the Court to
give its judgement before that year was out. After hav-
ing deprived itself of the possibility of holding the oral
proceedings during the autumn of 1973, the Court found
itself faced with a request for the extension of the time-
limit for the filing of the Memorial. It is to be regretted
that this request, announced three days after the reading
of the Order of 22 June 1973, was not drawn to the Court’s
attention while it was yet sitting, which would have ena-
bled it to hold a regular deliberation on the question of
extension. As it happened, the Order of 28 August not
only extended the time-limit fixed for the filing of the
Memorial of the Australian Government but also accom-
panied this time-limit with a complementary time-limit
of five months for the filing of a Counter-Memorial which
the French Government had no intention of presenting.
Those five months merely prolonged the period during
which the Australian Government was able to prepare
for the oral proceedings, which was another unjustified
favour accorded to that Government.

But that is not all: the Order of 28 August 1973 also had
the result of reversing the order in which the present case
and the Fisheries Jurisdiction cases should have become
ready for hearing. In the latter cases, the Court after hav-
ing indicated interim measures of protection by Orders
of 1 August 1972, had found, by its Judgements of 2
February 1973, that it possessed jurisdiction and, by
Orders of 15 February 1973, had fixed the time-limits
for the filing of Memorials and Counter-Memorials at 1
August 1973 and 15 January 1974 respectively. If the
Order of 28 August 1973 extending the time limit in the
present case had not intervened, this case would have
been ready for hearing on 22 December 1973, before the
Fisheries Jurisdiction cases and would have had priority

on it then by virtue of Article 50, paragraph 1, of the
1972 Rules of Court and Article 46, paragraph 1, of the
1946 Rules of Court which were still applicable to the
Fisheries Jurisdiction cases. After the Order of 28 Au-
gust 1973 had prolonged the written proceedings in the
present case until 19 April 1974, it was the Fisheries Ju-
risdiction cases which became entitled to priority on the
basis of the above-mentioned provisions of the Rules of
Court in either of their versions. However, the Court could
have decided to restore the previous order of priority, a
decision which Article 50, paragraph 2, of the 1972 Rules,
and Article 46, paragraph 2, of the 1946 Rules, enabled
it to take in special circumstances. The unnecessary char-
acter of the time-limit fixed for the filing of a Counter-
Memorial by the French Government was in itself a spe-
cial circumstance, but there were others even more
weighty. In the Fisheries Jurisdiction cases, there was
no longer any uncertainty concerning the justification
for the indication of interim measures of protection, in-
asmuch as the Court had found that it possessed juris-
diction, whereas in the present case this uncertainty had
persisted for many months. Yet France had requested the
removal of the case from the list and, supposing that at-
titude were justified, had an interest in seeing the pro-
ceedings brought to an end, and with them, the numer-
ous criticisms levelled at it for not applying interim meas-
ures presumed to have been indicated by a Court pos-
sessing jurisdiction. Moreover, as France might during
the summer of 1974 be carrying out a new series of at-
mospheric nuclear tests, Australia possessed its own in-
terest in having the Court’s jurisdiction confirmed be-
fore then, inasmuch as that would have conferred greater
authority on the indication of interim measures.

For all those reasons, the Court could have been expected
to decide to take the present case before the Fisheries
Jurisdiction cases. Nevertheless, on 12 March 1974, a
proposal in that sense was rejected by 6 votes to 2, with
6 abstentions. In that way the Court deprived itself of
the critical period of 1974.

The proceedings having been drawn out until the end of
1974 by this series of delays, the Court has now found
that Australia’s Application is without object and that it
is therefore not called upon to give a decision thereon.

It is not possible to take up any position vis-a-vis this
Judgement without being clear as to what it signifies in
relation to the preliminary questions which, under the
terms of the Order of 22 June 1973, were to be consid-
ered by the Court in the present phase of the proceed-
ings, namely the jurisdiction of the Court to entertain
the dispute and the admissibility of the Application. As
the Court has had frequent occasion to state, these are
questions between which it is not easy to distinguish.
The admissibility of the Application may even be re-
garded as a precondition of the Court’s jurisdiction. In
Article 8 of Resolution concerning the internal Judicial
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Practice of the Court, competence and admissibility are
placed side by side as conditions to be satisfied before
the Court may undertake the consideration of the merits.
It is on that basis that the Order of 22 June 1973 was
drawn up. It emerges from its consideranda that the as-
pects of the competence which are to be examined in-
clude, on the one hand, the effects of the reservation con-
cerning activities connected with national defence which
France inserted when it renewed in 1966 its acceptance
of the Court’s jurisdiction and, on the other hand, the
relations subsisting between France and Australia by vir-
tue of the General Act of 1928 for the Pacific Settlement
of International Disputes, supposing that instrument to
be still in force. However, the Order is not so precise
regarding the aspects of the question of the admissibility
of the Application which are to be explored. On the con-
trary, it specifies none, and it is therefore by a wholly
general enquiry that the Court has to determine whether
it was validly seised of the case. One of the very first
prerequisites is that the dispute should concern a matter
governed by international law. If this were not the case,
the dispute would have no object falling within the do-
main of the Court’s jurisdiction, inasmuch as the Court is
only competent to deal with disputes in international law.

The Judgement alludes in paragraph 24 to the jurisdic-
tion of the Court as viewed therein, i.e. as limited to prob-
lems related to the jurisdictional provisions of the Stat-
ute of the Court and of the General Act of 1928. In the
words of the first sentence of that paragraph, “the Court
has first to examine a question which it finds to be es-
sentially preliminary, namely the existence of a dispute,
for, whether or not the Court has jurisdiction in the present
case, the resolution of that question could exert a deci-
sive influence on the continuation of the proceedings”.
In other words, the Judgement, which makes no further
reference to the question of jurisdiction, indicates that
the Court did not find that there was any necessity to
consider or resolve it. Neither - though this it does not
make so plain - does it deal with the question of admis-
sibility.

For my part, [ do not believe that it is possible thus to set
aside consideration of all the preliminary questions indi-
cated in the Order of 22 June 1973. More particularly, the
Court ought in my view to have formed an opinion from
the outset as to the true character of the dispute which
was the subject of the Application; if the Court had found
that the dispute did not concern a point of international
law, it was for that absolutely primordial reason that it
should have removed the case from its list, and not be-
cause the non-existence of the subject of the dispute was
ascertained after many months of proceedings.

It is from that angle that I believe I should consider the
question of the admissibility of Australia’s Application.
It is still my view that, as I said in the dissenting opinion
which I appended to the Order of 22 June 1973, what is

first and foremost necessary is to ask oneself whether
atmospheric tests of nuclear weapons are, generally
speaking, governed by norms of international law or
whether they belong to a highly political domain where
the international norms of legality or illegality are still at
the gestation stage. It is quite true that disputes concern-
ing the interpretation or application of rules of interna-
tional law may possess great political importance with-
out thereby losing their inherent character of being legal
disputes. It is nonetheless necessary to distinguish be-
tween disputes revolving on norms of international law
and tensions between States caused by measures taken
in a domain not yet governed by international law.

In that connection, I feel it may be useful to recall what
has happened in the domain of human rights. In the rela-
tively recent past, it was generally considered that the
treatment given by a State to its own subjects did not
come within the purview of international law. Even the
most outrageous violations of human rights committed
by a State towards its own nationals could not have
formed the subject of an application by another State to
an international judicial organ. Any such application
would have been declared inadmissible and could not
have given rise to any consideration of the truth of the
facts alleged by the applicant State. Such would have
been the situation even in relations between States hav-
ing accepted without reservation the optional clause of
Article 36 of the Statute of the Permanent Court of In-
ternational Justice. The mere discovery that the case con-
cerned a matter not governed by international law would
have been sufficient to prevent the Permanent Court from
adjudicating upon the claim. To use the terminology of
the present proceedings, that would have been a ques-
tion concerning the admissibility of the application and
not the jurisdiction of the Court. It is only an evolution
subsequent to the Second World War which has made
the duty of States to respect the human rights of all, in-
cluding their own nationals, an obligation under interna-
tional law towards all States members of the international
community. The Court alludes to this in its Judgement
in the case concerning the Barcelona Traction, Light and
Power Company, Limited (I.C.J. Reports 1970, p.32). It
is certainly to be regretted that this universal recognition
of human rights should not, up to now, have been ac-
companied by a corresponding evolution in the jurisdic-
tion of international judicial organs. For want of a wa-
tertight system of appropriate jurisdictional clauses, too
many international disputes involving the protection of
human rights cannot be brought to international adjudi-
cation. This the Court also recalled in the above-men-
tioned Judgement (ibid., p.47), thus somewhat reducing
the impact of its reference to human rights and thereby
leaving the impression of a self-contradiction which has
not escaped the attention of writers.

We can see a similar evolution taking place today in an
allied field, that of the protection of the environment.
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Atmospheric nuclear tests, envisaged as the bearers of a
particularly serious risk of environmental pollution, are
a source of acute anxiety for present-day mankind, and
it is only natural that efforts should be made on the inter-
national place to erect legal barriers against that kind of
test. In the present case, the question is whether such
barriers existed at the time of the filing of the Australian
Application. That Application cannot be considered ad-
missible if, at the moment when it was filed international
law had not reached the stage of applicability to the at-
mospheric testing of nuclear weapons. It has been ar-
gued that it is sufficient for two parties to be in dispute
over a right for an application from one of them on that
subject to be admissible. Such would be the situation in
the present case but to my mind the question of the ad-
missibility of an application cannot be reduced to the
observance of so simple a formular. It is still necessary
that the right claimed by the applicant party should be-
long to a domain governed by international law. In the
present case the application is based upon an allegation
that France’s nuclear tests in the Pacific have given rise
to radioactive fallout on the territory of Australia.

The Australian Government considers that its sovereignty
has thereby been infringed in a manner contrary to inter-
national law. As there is no treaty link between Australia
and France in the matter of nuclear tests, the Application
presupposes the existence of a rule of customary inter-
national law whereby States are prohibited from caus-
ing, through atmospheric nuclear tests, the deposit of
radio-active fall-out on the territory of other States. It is
therefore the existence or non-existence of such a cus-
tomary rule which has to be determined.

It was suggested in the course of the proceedings that
the question of the admissibility of the Application was
not of an exclusively preliminary character and that con-
sideration of it could be deferred until the examination
of the merits. This raises a question regarding the appli-
cation of Article 67 of the 1972 Rules of Court. The main
motive for the revision was to avoid the situation in which
the Court, having reserved its position with regard to a
preliminary question, orders lengthy proceedings on the
substantive aspects of a case only to find at the end that
the answer to that preliminary question has rendered such
proceedings superfluous. It is true that Article 67 refers
only to preliminary objections put forward by the re-
spondent, but it is obvious that the spirit of that Article
ought also to apply to the consideration of any questions
touching the admissibility of an application which the
Court is to resolve ex-officio. It is also plainly incum-
bent upon the Court, under Article 53 of the Statute, to
take special care to see that the provisions of Article 67
of the Rules are observed when the respondent is absent
from the proceedings.

In sum, the Court, for the first time, has had occasion to
apply the provision of its revised Rules which replaced

the former provisions enabling preliminary objections
to be joined to the merits. One may ask where the real
difference between the new rule and the old lies. For my
part, I consider that the new rule, like the old, bestows
upon the Court a discretionary power to decide whether,
in the initial stage of a case, such and such a preliminary
question ought to be settled before anything else. In ex-
ercising this discretionary power the Court ought, in my
view, to assess the degree of complexity of the prelimi-
nary question in relation to the whole of the questions
going to the merits. If the preliminary question is rela-
tively simple whereas consideration of the merits would
give rise to lengthy and complicated proceedings the
Court should settle the preliminary question at once. That
is what the spirit in which the new Article 67 of the Rules
was drafted requires. These considerations appear to me
to be applicable to the present case.

The Court would have done itself the greatest harm if,
without resclving the question of admissibility, it had
ordered the commencement of proceedings on the mer-
its in all their aspects, proceedings which would neces-
sarily have been lengthy and complicated if only because
of the scientific and medical problems involved. It should
be recalled that, in the preliminary stage from which they
have not emerged, the proceedings had already been sub-
jected to considerable delays, which left the Australian
Government ample time to prepare its written pleadings
and oral arguments on all aspects of admissibility. How,
in those circumstances, could the consideration of the
question have been postponed to some later date?

As is clear from the foregoing, the admissibility of the
Application depends, in my view, on the existence of a
rule of customary international law which prohibits States
from carrying out atmospheric tests of nuclear weapons
giving rise to radio-active fall-out on the territory of other
States. Now it is common knowledge, and is admitted
by the Australian Government itself, that any nuclear
explosion in the atmosphere gives rise to radio-active
fall-out over the whole of the hemisphere where it takes
place. Australia, therefore, is only one of many States on
whose territory France’s atmospheric nuclear tests, and
likewise those of other States, have given rise to the de-
posit of radio-active fall-out. Since the Second World
War, certain States have conducted atmospheric nuclear
tests for the purposes of enabling them to pass from the
atomic to the thermo-nuclear stage in the field of arma-
ments. The conduct of these States proves that their Gov-
ernments have not been of the opinion that customary
international law forbade atmospheric nuclear tests. What
is more, the Treaty of 1963 whereby the first three States
to have acquired nuclear weapons mutually banned them-
selves from carrying out further atmospheric tests can
be denounced. By the provision in that sense the signa-
tories of the Treaty showed that they were still of the
opinion that customary international law did not prohibit
atmospheric nuclear tests.
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To ascertain whether a customary rule to that effect might
have come into being, it would appear more important
to learn what attitude is taken up by States which have
not yet carried out the tests necessary for reaching the
nuclear stage. For such States the prohibition of atmos-
pheric nuclear tests could signify the division of the in-
ternational community into two groups: States possess-
ing nuclear weapons and States not possessing them. If
a State which does not possess nuclear arms refrains from
carrying out the atmospheric tests which would enable it
to acquire them and if that abstention is motivated not
by political or economic considerations but by a convic-
tion that such tests are prohibited by customary interna-
tional law, the attitude of that State would constitute an
element in the formation of such a custom. But where
can one find proof that a sufficient number of States,
economically and technically capable of manufacturing
nuclear weapons, refrain from carrying out atmospheric
nuclear tests because they consider that customary inter-
national law forbids them to do so? The example recently
given by China when it exploded a very powerful bomb
in the atmosphere is sufficient to demolish the conten-
tion that there exists at present a rule of customary inter-
national law prohibiting atmospheric nuclear tests would
be unrealistic to close one’s eyes to the attitude, in that
respect of the State with the largest population in the
world.

To complete this brief outline, one may ask what has
been the attitude of the numerous States on whose terri-
tory radio-active fall-out from the atmospheric tests of
the nuclear Powers has been deposited and continued to
be deposited. Have they, generally speaking, protested
to these Powers pointing out that their tests were in breach
of customary international law? I do not observe that such
has been the case. The resolutions passed in the General
Assembly of the United Nations cannot be regarded as
equivalent to legal protests made by one State to another
and concerning concrete instances. They indicate the
existence of a strong current of opinion in favour of pro-
scribing atmospheric nuclear tests. That is political task
of the highest urgency, but it is one which remains to be
accomplished. Thus the claim submitted to the Court by
Australia belongs to the political domain and is situated
outside the framework of international law as it exists
today.

I consider, consequently, that the Application of Australia
was, from the very institution of proceedings, devoid of
any object on which the Court could give a decision,
whereas the Judgement finds only that such an object is
lacking now. I concur with the Judgement so far as the
outcome to be given the proceedings is concerned, i.e.,
that the Court is not called upon to give a decision, but
that does not enable me to associate myself with the
grounds on which the Judgement is based. The fact that
I have nevertheless voted for it is explained by the fol-
lowing consideration.

The method whereby the judgements of the Court are
traditionally drafted implies that a judge can vote for a
judgement if he is in agreement with the essential con-
tent of the operative part, and that he can do so even he
does not accept the grounds advanced, a fact which he
normally makes known by a separate opinion. It is true
that this method of ordering the matter is open to criti-
cism, more particularly because it does not rule out the
adoption of judgements whose reasoning is not accepted
by the majority of the judges voting in favour of them,
but such is the practice of the Court. According to this
practice, the reasoning, which presents the fruit of the
first and second readings in which all the judges partici-
pate, precedes the operative part and can no longer be
changed the moment when the vote is taken at the end of
the second reading. The vote concerns solely the opera-
tive part and is not followed by the indication of the rea-
sons upheld by each judge. In such cases a judge who
disapproves of the reasoning of the judgement but is in
agreement with the outcome achieved by the operative
feels himself obliged in the interests of justice to vote
for the judgement, because if he voted other way he might
frustrate the correct disposition of the case, The present
phase of the proceedings in this case was in reality domi-
nated by the question whether the Court could continue
to deal with the case. On that absolutely essential point I
reached the same conclusion as the Judgement, even if
my grounds for doing so were different.

I have therefore been obliged to vote for the Judgement,
even though I do not subscribe to any of its grounds.
Had I voted otherwise I would have run the risk of con-
tributing to the creation of a situation which would have
been strange indeed for a Court whose jurisdiction is
voluntary, a situation in which the merits of a case would
have been considered even though the majority of the
judges considered that they ought not to be. It is pre-
cisely that kind of situation which Article 8 of the Reso-
lution concerning the Internal Judicial Practice of the
Court is designed to avoid.

I have still to explain my position with regard to the ques-
tion of the Court’s jurisdiction, in the sense given to that
term by the Order of 22 June 1973. As the Judgement
expressly states, this many-faceted question is not ex-
amined therein. That being so, and as I personally do not
feel any need to examine it in order to conclude in fa-
vour of the disposition of the case for which I have voted,
I think that there is no place in this separate opinion for
any account of the ideas I have formed on the subject. A
separate opinion, as I conceive it, ought not to broach
any questions not dealt with by the judgement, unless it
is absolutely necessary to do so in order to explain the
author’s vote. I have therefore resisted the temptation to
engage in an exchange of views on jurisdiction with those
of my colleagues who have gone into this question in
their dissenting opinions. A debate between judges on
matters not dealt with in the judgement is not likely to
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add up to anything more than a series of unrelated mono-
logues - or choruses. For whatever purpose it may serve,
however, I must stress that my silence on the subject does
not signify consent to the proposition that the Court had
jurisdiction.

(Signed) Sture PETREN

SEPARATE OPINION OF
JUDGE IGNACIO-PINTO

[Translation]

I concur in the Judgement delivered by the Court in the
second phase of this case, but without entirely sharing
the grounds on which it has relied to reach the conclusion
that the Australian claim *no longer has any object”.

Before explaining on what points my reasoning differs
from that of the Court, I must refer to the Order of 22
June 1973, by which the Court, after having acceded to
Australia’s request for the indication of interim meas-
ures of protection, decided that the proceedings would
next be concerned with the questions of jurisdiction and
admissibility. The Court having thus defined the charac-
ter which the present phase of the proceedings was to
possess, I find myself, much to my regret, impelled not
to criticize the Court’s Judgement, but to present the fol-
lowing observations in order unequivocally to substanti-
ate my separate opinion in the matter.

First I wish to confirm my view, already set forth in the
dissenting opinion which I appended to the above-men-
tioned Order of 22 June 1973, that, considering the all
too markedly political character of this case, Australia’s
request for the indication of interim measures of protec-
tion ought to have been rejected as ill founded. Now that
we have come to the end of these proceedings and be-
fore going any further, I think it useful to recall certain
statements emanating from the competent authorities of
the Australian Government which give the plainest pos-
sible illustration of the political character of this case.

I would first draw attention to the statement made by the
Prime Minister and Minister for Foreign Affairs of Aus-
tralia in a Note of 13 February 1973 to the Minister for
Foreign Affairs of the French Government (Application,
Ann.11, p.62):

“In my discussion with your Ambassador on 8 Feb-
ruary 1973, I referred to the strength of public opin-
- ion in Australia about the effects of French tests in
the Pacific. | explained that the strength of public
opinion was such that, whichever political party was
in office it would be under great pressure to take ac-
tion. The Australian public would consider it intoler-

able if the nuclear tests proceeded during discussions

to which the Australian Government had agreed.

(Emphasis added.)
Secondly I wish to recall what the Solicitor-General of
Australia said at the hearing which the Court held on 22
May 1973:

“May I conclude, Mr. President, by saying that few
Orders of the Court would be more closely scruti-
nized than the one which the Court will make upon

this application. Governments and people all over the
1d will look behind f et Ond

detect what they may presume to be the Court’s atti-
tude towards the fundamental question of the legal-
ity of further testing of nuclear weapons in the at-
mosphere.” (Emphasis added.)

It appears therefore, taking into account my apprecia-
tion on the political character of the claim, that it was
from the beginning that, basing myself on this point, I
had considered the claim of Australia to be without ob-
ject.

That said, I now pass to the observations for which my
appraisal of the Court’s Judgement calls, together with
the explanation of my affirmative vote.

First of all, I consider that the Court, having called upon
the Applicant to continue the proceedings and return
before it so that it might rule upon its jurisdiction to en-
tertain the case and on the admissibility of the Applica-
tion, ought to treat these two questions clearly, especially
as certain erroneous interpretations appear to have lent
credence among the lay public to the idea that Australia
“had won its case against France”, since in the final analy-
sis it had obtained the object of its claim, which was to
have France forbidden to continue atmospheric nuclear
testing.

As I see the matter, it is extremely regrettable that the
Court should have thought it ought to omit doing this, so
that unresolved problems remain with regard to the va-
lidity of the 1928 General Act, relied on by Australia, as
also to the declaration filed under Article 36, paragraph
2, of the Statute and the express reservations made by
France in 1966 so far as everything connected with its
national defence was concerned. It would likewise have
been more judicious to give an unequivocal ruling on
the question of admissibility; having regard to what I
consider to be the definitely political character revealed
by the Australian claim, as I have recalled above.

These, I find, are so many important elements which
deserved to be taken into consideration in order to en-
able the Court to give a clear pronouncement on the ad-
missibility of Australia’s claim, more particularly as the
objective of this claim is to have the act of a sovereign
State declared unlawful even though it is not possible to
point to any positive international law.
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I must say in these circumstances that I personally re-
main unsatisfied as to the procedure followed and cer-
tain of the grounds relied on by the Court for reaching
the conclusion that the claim no longer has any object.

I nevertheless adhere to that conclusion, which is con-
sistent with the position which I have maintained from
the outset of the proceedings in the first phase; I shall
content myself with the Court’s recognition that the Aus-
tralian Application “no longer” has any object, on the
understanding, nevertheless, that for me it never had any
object, and ought to have been declared inadmissible in
limine litis and, therefore, removed from the list for the
reasons which I gave in the dissenting opinion to which
I have referred above.

The fact remains that, to my mind, the Court was right to
take the decision it has taken today. I gladly subscribe -
at least in part - to the considerations which have led to
its doing so, for, failing the adoption by the Court of my
position on the issues of jurisdiction and the admissibil-
ity of the Australian claim, I would in any case have been
of the view that it should take into consideration, at least
in the alternative, the new facts which supervened in the
course of the present proceedings and after the closure
of the oral proceedings, to wit various statements by in-
terested States, with a view to ascertaining whether cir-
cumstances might not have rendered the object of the
Application nugatory. Since, in the event, it emerges that
the statements urbi et orbi of the competent French au-
thorities constitute an undertaking on the part of France
to carry out no more nuclear tests in the atmosphere, I
can only vote in favour of the Judgement.

It is in effect evident that one could not rule otherwise
than the Court has done, when one analyses objectively
the various statements emanating whether from the Ap-
plicant or from France, which, confident in the reserva-
tions embodied in the declaration filed under Article 36,
paragraph 2, of the Statute, contested the Court’s juris-
diction even before the opening of oral proceedings.

As should be re-emphasized, it cannot be denied that the
essential object of Australia’s claim is to obtain from the
Court the cessation by France of the atmospheric nuclear
tests it has been conducting in the atoll of Mururoa which
is situated in the South Pacific and is under French sover-
eignty. Consequently, if France had changed its attitude,
at the outset of the proceedings, and had acquiesced in
Australia’s request that it should no longer carry out its
tests, the goal striven for by the Applicant would have
been attained and its claim would no longer have had any
object. But now the Court has been led by the course of
events to take note that the President of the French Re-
public and his competent ministers have made statements
to the effect that the South Pacific test centre will not be
carrying out any more atmospheric nuclear tests. It fol-
lows that the goal of the Application has been attained.

That is a material finding which cannot properly be de-
nied, for it is manifest that the object of the Australian
claim no longer has any real existence. That being so, the
Court is bound to accord this fact objective recognition
and to conclude that the proceedings ought to be closed,
inasmuch as it has acquired the conviction that, taking
the circumstances in which they were made into account,
the statements of the competent French authorities are
sufficient to constitute an undertaking on the part of France
which connotes a legal obligation erga onnes, despite the
unilateral character of that undertaking.

One may regret - and I do regret - that the Court, particu-
larly at this stage, did not devote more of its efforts to
seeking a way of first settling the question of jurisdic-
tion and admissibility. Some would doubtless go so far
as strongly to criticize the grounds put forward by the
Court to substantiate its decision. I could not take that
attitude, for in a case so exceptionally characterized by
politico-humanitarian considerations and in the absence
of any guiding light of positive international law, I do
not think the Court can be blamed for having chose, for
the settlement of the dispute, the means which it consid-
ered to be the most appropriate in the circumstances, and
to have relied upon the undertaking, made urbi et orbi in
official statements by the President of the French Re-
public, that no more atmospheric nuclear tests will be
carried out by the French Government. Thus the Judge-
ment rightly puts an end to a case one of whose conse-
quences would, in my opinion, be disastrous - I refer to
the disregard of Article 36, paragraph 2, of the Statute of
the Court - and would thereby be likely to precipitate a
general flight from the jurisdiction of the Court, inas-
much as it would demonstrate that the Court no longer
respects the expression of the will of a State which has
subordinated its acceptance of the Court’s compulsory
jurisdiction to express reservations.

In spite of the criticisms which some of my colleagues
have expressed in their opinions, and sharing as I do the
opinion of Judge Forster, I will say, bearing in mind the
old adage that “all roads lead to Rome”, that I find the
Judgement just and well founded and that there is, at all
events, nothing in the French statements “which could
be interpreted as an admission of any breach of positive
international law”,,

In conclusion, I would like to emphasize once again that
I am fully in agreement with Australia that all atmos-
pheric nuclear tests whatever should be prohibited, in
view of their untold implications for the survival of man-
kind. I am nevertheless convinced that in the present case
the Court has given a proper Judgement, which meets
the major anxieties which I expressed in the dissenting
opinion to which I have referred, inasmuch as it must
not appear to be flouting the principles expressed in Ar-
ticle 2, paragraph 7, of the United Nations Charter (Or-
der of 22 June 1973, L.C.J. Reports 1973, p.130), and
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indirectly inasmuch as it respects the principle of sover-
eign equality of the member States of the United Na-
tions. France must not be given treatment inferior to that
given to all other States possessing nuclear weapons, and
the Court’s competence would not be well founded if it
related only to the French atmospheric tests.

(Signed) L. IGNACIO-PINTO.

JOINT DISSENTING OPINION
OF JUDGES ONYEAMA,
DILLARD, JIMENEZ DE
ARECHAGA AND SIR
HUMPHREY WALDOCK

1. Inits Judgement the Court decides, ex proprio motu,
that the claim of the Applicant no longer has any object.
We respectfully, but vigorously dissent. In registering the
reasons for our dissent we propose first to make a number
of observations designed to explain why, in our view, it
is not justifiable to say that the claim of the Applicant no
longer has any object. We shall then take up the issues of
jurisdiction and admissibility which are not examined in
the Judgement but which appear to us to be of cardinal
importance to the Court’s treatment of the matters de-
cided in the Judgement. It is also to these two issues, not
touched in the Judgement, to which the Applicant was
specifically directed to address itself in the Court’s Or-
der of 22 June 1973.

PART |
REASONS FOR OUR DISSENT

2. Basically, the Judgement is grounded on the premise
that the sole object of the claim of Australia is “to obtain
a termination of” the “atmospheric nuclear tests con-
ducted by France in the South Pacific region” (para.30).
It further assumes that, although the judgement which
the Applicant seeks would have been rested on a finding
that “further tests would not be consistent with interna-
tional law, such finding would be only a means to an
end, and not an end in itself” (ibid.).

3. In our view the basic premise of the Judgement, which
limits the Applicant’s submissions to a single purpose,
and narrowly circumscribes its objective in pursuing the
present proceedings, in untenable. In consequence the
Court’s chain of reasoning leads to an erroneous conclu-
sion. This occurs, we think, partly because the Judge-
ment fails to take account of the purpose and utility of a

request for a declaratory judgement and even more be-
cause its basic premise fails to correspond to and even
changes the nature and scope of Australia’s formal sub-
missions as presented in the Application.

4. In the Application Australia:

*... Asks the Court to adjudge and declare that, for
the above-mentioned reasons or any of them or for
any other reason that the Court deems to be relevant,
the carrying out of further atmospheric nuclear
weapon tests in the South Pacific Ocean is not con-
sistent with applicable rules of international law new
line and to order that the French Republic shall not
carry out any further such tests.”

5. This submission, as observed by counsel for Aus-
tralia before the Court (CR 73/3, p.60):

“....has asked the Court to do two things: the first is
to adjudge and declare that the conduct of further
atmospheric nuclear tests is contrary to international
law and to Australia’s rights; the second is to order
France to refrain from further atmospheric nuclear
tests”.

As appears from the initial words of the actual submis-
sion, its first part requests from the Court a judicial dec-
laration of the illegality of atmospheric tests conducted
by France in the South Pacific Ocean.

6. In paragraph 19 of the Application it is stated that:

“The Australian Government will seek a declaration
that the holding of further atmospheric tests by the
French Government in the Pacific Ocean is not in
accordance with international law and involves an
infringement of the rights of Australia. The Austral-
ian Government will also request that, unless the
French Government should give the Court an under-
taking that the French Government will treat a decla-
ration by the Court in the sense just stated as a suffi-
cient ground for discontinuing further atmospheric
testing, the Court should make an order calling upon
the French Republic to refrain from any further at-
mospheric tests.” (Emphasis added.)

In other words, the request for a declaration is the essen-
tial submission. If a declaration of illegality were ob-
tained from the Court which the French Government
agreed to treat as a sufficient ground for discontinuing
further atmospheric tests, then Australia would not main-
tain its request for an Order.

Consequently, it can hardly be said, as is done in para-
graph 30 of the Judgement, that the declaration of ille-
gality of atmospheric tests asked for in the first part of
the Applicant’s formal submission is merely a means for
obtaining a Court Order for the cessation of further tests.
On the contrary, the declaration of illegality is the basic
claim submitted by Australia to the Court; and this re-
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quest is indeed described in the Memorial (para.430) as
the “main prayer in the Application”.

7. The Applicant asks for a judicial declaration to the
effect that atmospheric nuclear tests are “not consistent
... with international law”. This bare assertion cannot be
described as constituting merely a reason advanced in
support of the Order. The legal reasons invoked by the
Applicant both in support of the declaration and the Or-
der relate inter alia to the alleged violation by France of
certain rules said to be generally accepted as customary
law concerning atmospheric nuclear tests; and its alleged
infringement of rights said to be inherent in the Appli-
cant’s own territorial sovereignty and of rights derived
from the character of the high seas as res communis.
These reasons, designed to support the submissions, are
clearly distinguished in the pleadings from the decisions
which the Court is asked to make. According to the terms
of the submission the Court is requested to make the
declaration of illegality “for the above-mentioned rea-
sons or any of them or for any other reason that the Court
deems to be relevant”. Isolated from those reasons or
legal propositions, the declaration that atmospheric nu-
clear tests are “‘not consistent with applicable rules of
international law” is the precise formulation of some-
thing that the Applicant is formally asking the Court to
decide in the operative part of the Judgement. While “it
is no part of the judicial function of the Court to declare
in the operative part of its Judgement that any of those
arguments is or is not well founded’, to decide and de-
clare that certain conduct of a State is or is not consist-
ent with international law is of the essence of interna-
tional adjudication, the heart of the Court’s judicial func-
tion.

8. The Judgement asserts in paragraph 30 that *“the origi-
nal and ultimate objective of the Applicant was and has
remained to obtain a termination of those tests; thus its
claim cannot be regarded as being a claim for a declara-
tory judgement”. In our view the premise in no way leads
to the conclusion. In international litigation a request for
adeclaratory judgement is normally sufficient even when
the Applicant’s ultimate objective is to obtain the termi-
nation of certain conduct of the Respondent which it
considers to be illegal. As Judge Hudson said in his indi-
vidual opinion in the Diversion of Water from the Meuse
case:

“In international jurisprudence, however, sanctions
are of a different nature and they play a different rdle,
with the result that a declaratory judgement will fre-
quently have the same compulsive force as a manda-
tory judgement; States are disposed to respect the one
not less than the other.” (P.C.1.J., Series A/B, No.70,
p.79.)

And, as Charles De Visscher has stated:

“The essential tasks of the Court, as emerges both
from the submissions of the parties and from the op-
erative parts of its judgements, normally amounts to
no more than defining the legal relationships between
the parties, without indicating any specific require-
ments of conduct. Broadly speaking, the Court re-
frains from pronouncing condemnations and leaves
" it to the States parties to the case to draw the conclu-
sions flowing from its decisions.'”” [Translation.]

9. A dual submission, like the one presented here, com-
prising both arequest for a declaration of illegality and a
prayer for an order or injunction to end certain measures
is not infrequent in international litigation.

This type of dual submission, when presented in other
cases has been considered by this Court and its pred-
ecessor as containing two independent formal submis-
sions, the first or declaratory part being treated as a true
submission, as an end in itself and not merely as part of
the reasoning or as a means to obtain the cessation of the
alleged unlawful activity. (Diversion of Water from the
Meuse, P.C.L]., Series A/B, No.70, pp.5, 6 and 28; Right
of Passage over Indian Territory, 1.C.J. Reports 1960,
pp-10 and 31).

The fact that consequential requests for an Order or an
equivalent injunction are made, as they were made in
the above-mentioned cases, was not then considered and
cannot be accepted as a sufficient reason to ignore or put
aside the Applicant’s primary submission or to dispose
of it as part of the reasoning. Nor is it justified to intro-
duce a conceptual dichotomy between declaratory and
other judgements in order to achieve the same effect. The
fact that the Applicant's submissions are not limited to a
declaration of the legal situation but also ask for some
consequential relief cannot be used to set aside the basic
submission in which the declaration of the legal situa-
tion is asked to be made in the operative part of the Judge-
ment.

10. In the above-mentioned cases the judges who had
occasion to analyze in detail in their individual opinions
the Applicant’s submissions recognized that in these ba-
sic submissions the Applicants sought a declaratory
judgement from the Court. The individual opinion of
Judge Hudson in the Diversion of Water from the Meuse
case has already been mentioned. In the Right if Passage
over Indian Territory case, Judges Winiarski and Badawi
in their dissenting opinion recognized that: “What the
Portuguese Government is asking of the Court, there-
fore, is that it shall deliver in the first place a declaratory
Jjudgement.” They added something which is fully appli-

9

Right of Passage over Indian Territory, 1.C.J. Reports 1960, p.32.

1% Ch. De Visscher, Aspects récents du droit procédural de la Cour internationale de Justice, Paris, 1966, p.54.
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cable to the present case:

“.... although this claim is followed by the two oth-
ers, complementary and contingent, it constitutes the
very essence of the case ... The object of the suit, as
it follows from the first Portuguese submission, is to
obtain from the Court a recognition and statement of
the situation at law between the Parties” . (I1.C.J. Re-
ports 1960, p.74).

Judge Armand-Ugon in his dissenting opinion also said:
“The Court is asked for a declaratory judgement as to
the existence of a right of passage.” (Ibid., p.77.) And
this approach was not limited to dissenting opinions. The
Court’s Judgement in that case states that the Applicant
invokes its right of passage and asked the Court to de-
clare the existence of that right” (emphasis added) and
also says:

“To this first claim Portugal adds two others, though
these are conditional upon a reply, wholly or partly
favourable, to the first claim, and will lose their pur-
pose if the right alleged is not recognized.” (Ibid.,
p-29.)

11. In a case brought to the Court by means of an appli-
cation the formal submissions of the parties define the
subject of the dispute, as is recognized in paragraph 24
of the Judgement. Those submissions must therefore be
considered as indicating the objectives which are pur-
sued by an applicant through the judicial proceedings.

While the Court is entitled to interpret the submissions
of the parties, it is not authorized to introduce into them
radical alterations. The Permanent Court said in this re-
spect: “.... though it can construe the submissions of the
Parties, it cannot substitute itself for them and formulate
new submissions simply on the basis of arguments and
facts advanced” (P.C.LJ., Series A, No.7, p.35, Case con-
cerning Certain German Interests in Polish Upper Si-
lesia). The Judgement (para. 29) refers to this as a limi-
tation on the power of the Court to interpret the submis-
sions “when the claim is not properly formulated because
the submissions of the parties are inadequate”. If, how-
ever, the Court lacks the power to reformulate inadequate
submissions, a fortiori it cannot reformulate submissions
as clear and specific as those in this case.

12. In any event, the cases cited in paragraph 29 of the
Judgement to justify the setting aside in the present in-
stance of the Applicant’s first submission do not, in our
view, provide any warrant for such a summary disposal
of the “main prayer in the Application”. In those cases
the submissions held by the Court not to be true submis-
sions were specific propositions advanced merely to fur-
nish reasons in support of the decision requested of the
Court in the “true” final submission. Thus, in the Fisher-
ies case the Applicant had summarized in the form of
submissions a whole series of legal propositions, some
not even contested, merely as steps logically leading to

its true final submissions (I.C.J. Reports 1951, at pp. 121-
123 and 126). In the Minquiers and Ecrehos case the
“true” final submission was stated first and two legal
propositions were then adduced by way of furnishing
alternative grounds on which the Court might uphold it
(I1.C.J. Reports 1953, at p.52); and in the Nottebohm case
a submission regarding the naturalization of Nottebohm
in Liechtenstein was considered by the Court to be merely
“a reason advanced for a decision by the Court in favour
of Liechtenstein” on the “real issue” of the admissibility
of the claim (I.C.J. Reports 1955, p.16). In the present
case, as we have indicated, the situation is quite other-
wise. The legality or illegality of the carrying out by
France of atmospheric nuclear tests in the South Pacific
Ocean is the basic issue submitted to the Court’s deci-
sion, and it seems to us as wholly unjustifiable to treat
the Applicant’s request for a declaration of illegality
merely as reasoning advanced in support of its request
for an Order prohibiting further tests.

13. In accordance with these basic principles, the tree
nature of the Australian claim, and of the objectives
sought by the Applicant ought to have been determined
on the basis of the clear and natural meaning of the text
of its formal submission. The interpretation of that sub-
mission made by the Court constitutes in our view not
an interpretation but a revision of the text, which ends in
eliminating what the Applicant stated is “the main prayer
in the Application”, namely the request for a declaration
of illegality of nuclear atmospheric tests in the South
Pacific Ocean. A radical alteration or mutilation of an
applicant’s submission under the guise of interpretation
has serious consequences because it constitutes a frus-
tration of a party’s legitimate expectations that the case
which it has put before the Court will be examined and
decided. In this instance the serious consequences have
an irrevocable character because the Applicant is now
prevented from resubmitting its Application and seizing
the Court again by reason of France’s denunciation of
the instruments on which it is sought to base the Court’s
jurisdiction in the present dispute.

14. The Judgement revises, we think, the Applicant’s
submission by bringing in other materials such as diplo-
matic communications and statements made in the course
of the hearings. These materials do not justify, however,
the interpretation arrived at in the Judgement. They refer
to requests made repeatedly by the Applicant for an as-
surance from France as to the cessation of tests. But these
requests for an assurance cannot have the effect attrib-
uted to them by the Judgement. While litigation is in
progress an applicant may address requests to a respond-
ent to give an assurance that it will not pursue the con-
tested activity, but such requests cannot by themselves
support the inference that an unqualified assurance, if
received, would satisfy all the objectives the applicant is
seeking through the judicial proceedings; still less can
they restrict or amend the claims formally submitted to
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the Court. According to the Rules of Court, this can only
result from a clear indication by the applicant to that ef-
fect, through a withdrawal of the case, a modification of
its submissions or an equivalent action. It is not for noth-
ing that the submissions are required to be presented in
writing and bear the signature of the agent. It is a non
sequitur, therefore, to interpret such requests for an as-
surance as constituting an implied renunciation, a modi-
fication or a withdrawal of the claim which is still main-
tained before the Court, asking for a judicial declaration
of illegality of atmospheric tests. At the very least, since
the Judgement attributes intentions and implied waivers
to the Applicant, that Party should have been given an
opportunity to explain its real intentions and objectives,
instead of proceeding to such a determination inaudita
parte.

15. The Judgement, while it reiterates that the Appli-
cant’s objective has been to bring about the termination
of atmospheric nuclear tests, fails to examine a crucial
question, namely from what date the Applicant sought
to achieve this objective. To answer this point it is nec-
essary to take into account the date from which, accord-
ing to the Australian submission, the legality of the
French atmospheric tests is brought into question. The
term “further atmospheric tests: used in the submission
was also employed in the Australian diplomatic Note of
3 January 1973 addressed to the French Government. In
that Note the claim as to the illegality of the tests and an
express request to refrain from them were raised for the
first time. When a State sends a communication asking
another State “to refrain from any further acts” which
are said to be illegal, it seems obvious that this claim
and request refer to all acts which may take place after
the date of the diplomatic communication. Similarly,
when Australia filed its Application it seems evident that
its request to the Court to declare the illegality of “fur-
ther atmospheric nuclear weapons tests” must be under-

stood as referring to all tests conducted as from 9 May
1973, the date of the Application.

While an injunction or an Order from the Court on the
holding of “further atmospheric tests” could have effect
only as from the date it is delivered, a judicial declaration
of illegality like the one requested would embrace not
merely subsequent tests but also those which took place
in 1973 and 1974 after the Application was filed. That
such was the objective of the Applicant is confirmed by
the fact that as soon as the Application was filed Australia
requested interim measures in order to protect its posi-
tion with regard to the possible continuation of atmos-
pheric tests by France after the filing of the Application
and before the delivery of the Court’s Judgement on the
merits. A request for a declaration of illegality covering
the atmospheric tests which were conducted in 1973 and
1974, in disregard of the interim Order of the Court, could
not be deprived of its object by statements of intention
limited to tests to be conducted in 1975 or thereafter.

16. Such a view of the matter takes no account of the
possibility of Australia seeking to claim compensation
in respect of the 12 tests conducted in 1973 and 1974. It
is true that the Applicant has not asked for compensation
for damage in the proceedings which are now before the
Court. However, the Australian Government has not
waived its right to claim them in the future. It has sig-
nificantly stated in the Memorial (para.435) that: “At the
present time” (emphasis added), it is not the “intention
of the Australian Government to seek pecuniary dam-
ages”. The possibility cannot therefore be excluded that
the Applicant may intend to claim damages, at a later
dater, through the diplomatic channel or otherwise, in
the event of & favourable decision furnishing it with a
declaration of illegality. Such a procedure, which has
been followed in previous cases before international tri-
bunals, would have been particularly understandable in
a case involving radio-active fall-out in which the exist-
ence and extent of damage may not readily be ascertained
before some time has elapsed.

17. In one of the instances in which damages have been
claimed in a subsequent Application on the basis of a
previous declaratory judgement, the Permanent Court
endorsed this use of the declaratory judgement, stating
that it was designed:

“...to ensure recognition of a situation at law, once
and for all, and with binding force as between the
Parties; so that the legal position thus established
cannot again be called in question in so far as the
legal effects ensuing therefrom are concerned”. (Fac-
tory at Chorzow, P.C.1.J., Series A, No.13, p.20).

18. Furthermore, quite apart from any claim to compen-
sation for damage, a request for a declaration of the ille-
gality of France’s atmospheric nuclear weapon tests can-
not be said to be without object in relation to the numer-
ous tests carried out in 1973 and 1974. The declaration,
if obtained, would characterize those tests as a violation
of Australia’s rights under international law. As the
Court’s Judgement in the Corfu Channel case clearly
confirms (I.C.J. Reports 1949, at p.35) such a declara-
tion is a form of “satisfaction” which the Applicant might
have legitimately demanded when it presented its final
submissions in the present proceedings, independently
of any claim to compensation. Indeed, in that case the
Court in the operative part of the Judgement pronounced
such a declaration as constituting “in itself appropriate
satisfaction.” (ibid., p.36).

19. The Judgement implies that there was a dispute be-
tween the Parties, but asserts that such a dispute has now
disappeared because “the objective of the claim has been
achieved by other means” (para.55).

We cannot agree with this finding, which is based on the
premise that the sole purpose of the Application was to
obtain a cessation of tests as from the date of the Judge-
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ment. In our view the dispute between the Parties has
not disappeared since it has concerned, from its origin,
the question of the legality of the tests as from the date
of the Application. It is true that from a factual point of
view the extent of the dispute is reduced if no further
atmospheric tests are conducted in 1975 and thereafier,
but from a legal point of view the question which re-
mains in dispute is whether the atmospheric nuclear tests
which were in fact conducted in 1973 and 1974 were
consistent with the rules of international law.

There has been no change in the position of the Partics
as to that issue. Australia continues to ask the Court to
declare that atmospheric nuclear tests are inconsistent
with international law and is prepared to argue and de-
velop that point. France, on its part, as recognized in the
Judgement (para. 51), maintains the view that “its nu-
clear experiments have not violated any rule of interna-
tional law”. In announcing the cessation of the tests in
1975 the French Government, according to the Judge-
ment, did not recognize that France was bound by any
rule of international law to terminate its tests (ibid.)

Consequently, the legal dispute between the Parties, far
from having disappeared, still persists. A judgement by
the Court on the legality of nuclear atmospheric tests in
the South Pacific region would thus pronounce on a le-
gal question in which the Parties are in conflict as to
their respective rights. '

20. We cannot accept the view that the decision of such
a dispute would be a judgement in abstracto, devoid of
object or having no raison d’étre. On the contrary, as has
been already shown, it would affect existing legal rights
and obligations of the Parties. In case of the success of
the Applicant, it would ensure for it advantages on the
legal plane. In the event, on the other hand, of the Re-
spondent being successful, it would benefit that Party by
removing the threat of an unfounded claim. Thus a judge-
ment on the legality of atmospheric nuclear tests would,
as stated by the Court in the Northern Cameroons case:

*... have some practical consequence in the sense that
it can affect existing legal rights or obligations of the
parties, thus removing uncertainty from their legal
relations” (I.C.J. Reports 1963, p. 34).

In the light of this statement, a declaratory judgement
stating the general legal position applicable between the
Parties - as would the one pronouncing on the first part
of the Applicant’s submission - would have given the
Parties certainty as to their legal relations. This desired
result is not satisfied by a finding by the Court of the
existence of a unilateral engagement based on a series of
declarations which are somewhat divergent and are not
accompanied by an acceptance of the Applicant’s legal
contentions,

Moreover, the Court’s finding as to that unilateral en-

gagement regarding the recurrence of atmospheric nu-
clear tests cannot, we think, be considered as affording
the Applicant legal security of the same kind or degree
as would result from a declaration by the Court specify-
ing, that such tests contravened general rules of interna-
tional law applicable between France and Australia. This
is shown by the very fact that the Court was able to go
only so far as to find that the French Government’s uni-
lateral undertaking “cannot be interpreted as having been
made in implicit reliance on an arbitrary power of re-
consideration” (emphasis added); and that the obliga-
tion undertaken is one “the precise nature and limits of
which must be understood in accordance with the actual
terms in which they have been publicly expressed”.

21. Whatever may be thought of the Judgement in the
Northern Cameroons case, the Court in that case recog-
nized a critically significant distinction between holding
a declaratory judgement to be “without effect” the sub-
ject of which (as in that case) was a treaty which was no
longer in force and one which “interprets a treaty that
remains in force” (emphasis added) or “expounds a rule
of customary law” (emphasis added). As to both the lat-
ter, the Court said that the declaratory judgement would
have a “continuing applicability” (1.C.J. Reports, 1963,
p-37). In other words, according to the Northern
Cameroons case a judgement cannot be said to be “with-
out effect” or an issue moot when it concerns an analy-
sis of the continuing applicability of a treaty in force or
of customary international law. That is precisely the situ-
ation in the present case.

The present case, as submitted by the Applicant, con-
cerns the continuing applicability of a potentially evolv-
ing customary international law, elaborated at numerous
points in the Memorial and oral arguments. Whether all
or any of the contentions of the Applicant would or would
not be vindicated at the stage of the merits is irrelevant
to the central issue that they are not manifestly frivolous
or vexatious but are attended by legal consequences in
which the Applicant has a legal interest. In the language
of the Northern Cameroons case, a judgement dealing
with them would have “continuing applicability”. Issues
of both fact and law remain to be clarified and resolved.

The distinction drawn in the Northern Cameroons case
is thus in keeping with the fundamental purpose of a
declaratory judgement which is designed, in contentious
proceedings involving a genuine dispute, to clarify and
stabilize the legal relations of the parties. By foreclosing
any argument on the merits in the present stage of the
proceedings the Court has precluded this possibility.
Accordingly, the Court, in our view, has not only wrongly
interpreted the thrust of the Applicant’s submissions, it
has also failed to recognize the valid role which a de-
claratory judgement may play in reducing uncertainties
in the legal relations of the parties and in composing
potential discord.
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22. In paragraph 23 the Judgement states that the Court
has “inherent” jurisdiction enabling it to take such ac-
tions as may be required. It asserts that it must “ensure”
the observance of the “inherent limitations on the exer-
cise of the judicial function of the Court” and “maintain
its judicial character”. It cites the Northern Cameroons
case in support of these very general statements.

Without pausing to analyze the meaning of the adjective
“inherent”, it is our view that there is nothing whatever in
the concept of the integrity of the judicial process (“in-
herent” or otherwise) which suggests, much less compels,
the conclusion that the present case has become “without
object”. Quite the contrary, due regard for the judicial
function, properly understood, dictates the reverse.

The Court, “whose function is to decide in accordance
with international law such disputes as are submitted to
it” (Art.38, para.1, of the Statute), has the duty to hear
and determine the cases it is seized of and is competent
to examine. It has not the discretionary power of choos-
ing those contentious cases it will decide and those it
will not. Not merely requirements of judicial propriety,
but statutory provisions governing the Court’s constitu-
tion and functions impose upon it the primary obligation
to adjudicate upon cases brought before it with respect
to which it possesses jurisdiction and finds no ground of
inadmissibility. In our view, for the Court to discharge
itself from carrying out that primary obligation must be
considered as highly exceptional and a step to be taken
only when the most cogent considerations of judicial
propriety so require. In the present case we are very far
from thinking that any such considerations exist.

23. Furthermore, any powers which may attach to “the
inherent jurisdiction” of the Court and its duty “to main-
tain its judicial character” invoked in the Judgement
would, in our view, require it at least to give a hearing to
the Parties or to request their written observations on the
questions dealt with and determined by the Judgement.
This applies in particular to the objectives the Applicant
was pursuing in the proceedings, and to the question of
the status and scope of the French declarations concern-
ing future tests. Those questions could not be examined
fully and substantially in the pleadings and hearings,
since the Parties had received definite directions from
the Court that the proceedings should “first be addressed
to the questions of the jurisdiction of the Court to enter-
tain the dispute, and of the admissibility of the Applica-
tion”. No intimation or suggestion was ever given to the
Parties that this direction was no longer in effect or that
the Court would go into other issues which were neither
pleaded no argued but which now form the basis for the
final disposal of the case.

It is true that counsel for the Applicant alluded to the first
French declaration of intention during one of the hear-
ings, but he did so only as a prelude to his treatment of

the issues of jurisdiction and admissibility and in the con-
text of a review of developments in relation to the pro-
ceedings. He was moreover then acting under formal di-
rections from the Court to deal exclusively with the ques-
tions of jurisdiction and admissibility of the Application.
Consequently, counsel for the Applicant could not and
did not address himself to the specific issues now decided
in the Judgement, namely what were the objectives sought
by the Applicant by the Judicial proceedings and whether
the French declarations and statements had the effect of
rendering the claim of Australia without object.

The situation is in this respect entirely different from
that arising in the Northern Cameroons case where the
Parties had full opportunity to plead, both orally and in
writing, the question whether the claim of the Applicant
had an object or had become “moot™ before this was
decided by the Court.

Accordingly, there is a basic contradiction when the Court
invokes its “inherent jurisdiction” and its “judicial char-
acter” to justify its disposal of the case, while, at the
same time, failing to accord the Applicant ‘any opportu-
nity whatever to present a countervailing argument.

No-one doubts that the Court has the power in its discre-
tion to decide certain issues ex proprio mitu. The real
question is not one of power, but whether the exercise of
power in a given case is consonant with the due admin-
istration of justice. For all the reasons noted above, we
are of the view that, in the circumstances of this case, to
decide the issue of “mootness” without affording the
Applicant any opportunity to submit counter-arguments
is not consonant with the due administration of justice.

In addition, we think that the Respondent should at least
have been notified that the Court was proposing to con-
sider the possible effect on the present proceedings of
declarations of the French Government relating to its
policy in regard to the conduct of atmospheric tests in the
future. This was essential, we think, since it might, and
did in fact lead the Court to pronounce upon nothing less
than France's obligations, said to have been unilaterally
undertaken, with respect to the conduct of such tests.

24. The conclusions above are reinforced when consid-
eration is paid to the relationship between the issue of
mootness and the requirements of the judicial process.

It is worth observing that a finding that the Applicant’s
claim no longer has any object is only another way of
saying that the Applicant no longer has any stake in the
outcome. Located in the context of an adversary pro-
ceeding, the implication is significant.

If the Applicant no longer has a stake in the outcome,
i.e., if the case is really moot, then the judicial process
tends to be weakened, inasmuch as the prime incentive
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for the Applicant to argue the law and facts with suffi-
cient vigour and thoroughness is diluted. This is one of
the reasons which justifies declaring a case moot, since
the integrity of the judicial process presupposes the ex-
istence of conflicting interests and requires not only that
the parties be accorded a full opportunity to explore and
expose the law and facts bearing on the controversy but
that they have the incentive to do so.

Applied to the present case, it is immediately apparent
that this reason for declaring a case moot or without ob-
ject is totally missing, a conclusion which is not nulli-
fied by the absence of the Respondent in this particular
instance.

The Applicant, with industry and skill, has already ar-
gued the nature of its continuing legal interests in the
dispute and has urged upon the Court the need to ex-
plore the matter more fully at the stage of the merits.
The inducement to do so is hardly lacking in light of the
Applicant’s submissions and the nature and purposes of
a declaratory judgement.

25. Furthermore the Applicant’s continued interest is
manifested by its conduct. If, as the Judgement asserts,
all the Applicant’s objectives have been met, it would
have been natural for the Applicant to have requested a
discontinuance of the proceedings under Article 74 of
the Rules. This it has not done. Yet this Article, together
with Article 73 on settlement, provides for the orderly
regulation of the termination of proceedings once these
have been instituted. Both Articles require formal pro-
cedural actions by agents, in writing, so as to avoid mis-
understandings, protect the interests of each of the two
parties and provide the Court with the certainty and se-
curity necessary in judicial proceedings.

26. Finally, we believe the Court should have proceeded,
under Article 36(6) and Article 53 of the Statute, to de-
termine its own jurisdiction with respect to the present
dispute. This is particularly important in this case be-
cause the French Government has challenged the exist-
ence of jurisdiction at the time the Application was filed,
and, consequently, the proper seizing of the Court, al-
leging that the 1928 General Act is not a treaty in force
and that the French reservation concerning matters of
national defence made the Court manifestly incompe-
tent in this dispute. In the Northern Cameroons case, in-
voked in paragraph 23 of the Judgement, while the Re-
spondent had raised objections to the jurisdiction of the
Court, it recognized that the Trusteeship Agreement was
a convention in force at the time of the filing of the Ap-
plication. There was no question then that the Court had
been regularly seised by way of application.

27. In our view, for the reasons developed in the second
part of this opinion, the Court undoubtedly possesses
jurisdiction in this dispute. The Judgement, however,

avoids the jurisdictional issue, asserting that questions
related to the observance of “the inherent limitations on
the exercise of the Court’s judicial function” require to
be examined in priority to matters of jurisdiction (paras.
22 and 23). We cannot agree with this assertion. The
existence or lack of jurisdiction with respect to a spe-
cific dispute is a basic statutory limitation on the exer-
cise of the Court’s judicial function and should therefore
have been determined in the Judgement as Article 67,
paragraph 6, of the Rules of Court seems clearly to ex-

pect.

28, Itis difficult to us to understand the basis upon which
the Court could reach substantive findings of fact and
law such as those imposing on France an international
obligation to refrain from further nuclear tests in the Pa-
cific, from which the Court deduces that the case “no
longer has any object”, without any prior finding that
the Court is properly seised of the dispute and has juris-
diction to entertain it. The present Judgement by impli-
cation concedes that a dispute existed at the time of the
Application. That differentiates this case from those in
which the issue centres on the existence ab initio of any
dispute whatever. The findings made by the Court in other
cases as to the existence of a dispute at the time of the
Application were based on the Court’s jurisdiction to
determine its own competence, under the Statute. But in
the present case the Judgement disclaims any exercise
of that statutory jurisdiction. According to the Judgement
the dispute has disappeared or has been resolved by en-
gagements resulting from unilateral statements in respect
of which the Court “holds that they constitute an under-
taking possessing legal effect” (para.51) and “finds that
France has undertaken the obligation, to hold no further
nuclear tests in the atmosphere in the South Pacific”
(para.52). In order to make such a series of findings the
Court must possess jurisdiction enabling it to examine
and determine the legal effect of certain statements and
declarations which it deems relevant and connected to
the original dispute. The invocation of an alleged “in-
herent jurisdiction ... to provide for the orderly settle-
ment of all matters in dispute” in paragraph 23 cannot
provide a basis to support the conclusions reached in the
present Judgement which pronounce upon the substan-
tive rights and obligations of the Parties. An extensive
interpretation appears to be given in the Judgement to
that inherent jurisdiction “on the basis of which the Court
is fully empowered to make whatever findings may be
necessary for the purposes of”’ providing “for the orderly
settlement of all matters in dispute” (para.23). But such
an extensive interpretation of the alleged “inherent ju-
risdiction” would blur the line between the jurisdiction
conferred to the Court by the Statute and the jurisdiction
resulting from the agreement of States. In consequence,
it would provide an easy and unacceptable way to by-
pass a fundamental requirement firmly established in the
jurisprudence of the Court and international law in gen-
eral, namely that the jurisdiction of the Court is based
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on the consent of States.

The conclusion thus seems to us unavoidable that the
Court, in the process of rendering the present Judgement,
has exercised substantive jurisdiction without having first
made a determination of its existence and the legal
grounds upon which that jurisdiction rests.

29. Indeed, there seems to us to be a manifest contradic-
tion in the jurisdictional position taken up by the Court
in the Judgement. If the so-called “inherent jurisdiction™
is considered by the Court to authorize it to decide that
France is now under a legal obligation to terminate at-
mospheric nuclear tests in the South Pacific Ocean, why
does the “inherent jurisdiction” not also authorize it on
the basis of that same international obligation, to decide
that the carrying out of any further such tests would “not
be consistent with applicable rules of international law”
and to order that “the French Republic shall not carry
out any further such tests”? In other words, if the Court
may pronounce upon France’s legal obligations with re-
spect to atmospheric nuclear tests, why does it not draw
from this pronouncement the appropriate conclusions in
relation to the Applicant’s submissions instead of find-
ing them no longer to have any object? The above obser-
vation is made solely with reference to the concept of
“inherent jurisdiction” developed in the Judgement and
is of course not addressed to the merits of the case, which
are not before the Court at the present stage.

Since we consider a finding both as to the Court’s juris-
diction and as to the admissibility of the Application to
be an essential basis for the conclusions reached in the
Judgement as well as for our reasons for dissenting from
those conclusions, we now proceed to examine in turn
the issues of jurisdiction and admissibility which con-
front the Court in the present case.

PART Il
JURISDICTION

INTRODUCTION

30. At the outset of the present proceedings the French
Government categorically denied that the Court has any
competence to entertain Australia’s Application of 9 May
1973; and it has subsequently continued to deny that there
is any legal basis for the Court’s Order of 22 June 1973
indicating provisional measures of protection or for the
exercise of any jurisdiction by the Court with respect to
the matters dealt with in the Application. The Court, in
making that Order for provisional measures, stated that
the material submitted to it led to the conclusion, at that
stage of the proceedings, that the jurisdictional provi-
sions invoked by the Applicant appeared “prima facie,

to afford a basis on which the jurisdiction of the Court
might be founded”. At the same time, it directed that the
questions of the jurisdiction of the Court to entertain the
dispute and of the admissibility of the Application should
be the subject of the pleadings in the next stage of the
case, that is, in the proceedings with which the Court is
now concerned. In our view, these further proceedings
confirm that the jurisdictional provisions invoked by the
Applicant not merely afforded a wholly sufficient basis
for the Order of 22 June 1973 but also provided a valid
basis for establishing the competence of the Court in the
present case.31. The Application specifies as independ-
ent and alternative bases of the Court’s jurisdiction:

*(i) Article 17 of the General Act for the Pa-
cific Settlement of International Disputes, 1928, read
together with Articles 36(1) and 37 of the Statute of
the Court. Australia and the French Republic both
acceded to the General Act on 21 May 1931. The
texts of the conditions to which their accessions were
declared to be subject are set forth in Annex 15 and
Annex 16 respectively.

(ii)Alternatively, Article 36 (2) of the Statute of the
Court. Australia and the French Republic have both
made declarations thereunder.”

It follows that, if there are indeed two independent and
alternative ways of access to the Court and one of them
is shown to be effective to comnfer jurisdiction in the
present case, this will suffice to establish the Court’s ju-
risdiction irrespective of the effectivemess or ineffective-
ness of the other. As the Court stated in its Judgement on
the Appeal Relating to the Jurisdiction of the ICAO Coun-
cil, if the Court s imvested with jurisdiction on the basis
of one set of jurisdictional clauses “it becomes irrelevant
to consider the objections to other possible bases of ju-
risdiction” (I.C.J. Reports 1972, p.60).

The General Act of 1928

32. Article 17 of the General Act of 1928 reads as fol-
lows:

“All disputes with regard to which the parties are in
conflict as to their respective rights shall, subject to
any reservations which may be made under Article
39, be submitted for decision to the Permanent Court
of International Justice, unless the parties agree, in
the manner hereinafter provided, to have resort to an
arbitral tribunal.

It is understood that the disputes referred to above
include in particular those mentioned in Article 36
of the Statute of the Permanent Court of International
Justice.”

The disputes “mentioned in Article 36 of the Statute of
the Permanent Court” are all or any of the classes of le-
gal disputes concerning:

(a) the interpretation of a treaty;
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(b) any question of international law;

(c) the existence of any fact which, if established, would
constitute a breach of an international obligation;

(d) the nature or extent of the reparation to be made for
the breach of an international obligation.

33. The same four classes of legal disputes are repro-
duced word for word, in Article 36(2) - the optional clause
- of the Statute of the present Court which, together with
the declarations of Australia and France, constitutes the
second basis of jurisdiction invoked in the Application.

34. Accordingly, the jurisdiction conferred on the Court
under Article 17 of the General Act of 1928 and under
the optional clause of the present Statute, in principle,
covers the same disputes: namely the four classes of le-
gal disputes listed above. In the present instance, how-
ever, the bases of jurisdiction resulting from these in-
struments are clearly not co-extensive because of cer-
tain differences between the terms of the Parties’ acces-
sions to the General Act and the terms of their declara-
tions accepting the optional clause. In particular, France's
declaration under the optional clause excepts from the
Court’s jurisdiction “disputes concerning activities con-
nectecd with national defence”, whereas no such excep-
tion appears in her accession to the General Act of 1928,
Consequently, it is necessary to examine the two bases
of jurisdiction separately.

35. The French Government, in its letter of 16 May 1973
addressed to the Registrar, and in the Annex to that let-
ter, put forward the view that the present status of the
General Act of 1928 and the attitude of the Parties, more
especially of France, in regard to it preclude that Act
from being considered today as a clear expression of
France’s will to accept the Court’s jurisdiction. It main-
tained that, since the demise of the League of Nations,
the Act of 1928 is recognized either as no longer being
in force or as having lost its efficacy or as having fallen
into desuetude. In support of this view, the French Gov-
ernment agreed that the Act of 1928 was, ideologically,
an integral part of the League of Nations system “in so
far as the pacific settlement of international disputes had
necessarily in that system to accompany collective secu-
rity and disarmament”; that there was correspondingly a
close link between the Act and the Structures of the
League, the Permanent Court of International Justice, the
Council, the Secretary-General, the States Members and
the Secretariat; that these links were emphasized in the
terms of certain of the accessions to the Act, including
those of Australia, New Zealand and France; and that
this was also shown by the fact that Australia and New
Zealand, in acceding to the Act, made-reservations re-
garding disputes with States not members of the League.
It further argued that the integration of the Act into the
structure of that League of Nations was shown by the

fact that, after the latter’s demise, the necessity was rec-
ognized of a revision of the Act, substituting new terms
for those of the defunct system instead merely of relying
on the operation of Article 37 of the Statute of the Court.
This, according to the French Government, implied that
the demise of the League was recognized as having ren-
dered it impossible for the General Act of 1928 to con-
tinue to function normally.

36. The fact that the text of the General Act of 1928 was
drawn up and adopted within the League of Nations does
not make it a treaty of that Organization; for even a treaty
adopted within an organization remains the treaty of its
parties. Furthermore, the records of the League of Na-
tions Assembly show that it was deliberately decided not
to make the General Act an integral part of the League
of Nations structure (Ninth Ordinary Session, Minutes
of the First Committee, p.68); that the General Act was
not intended to be regarded as a constitutional document
of the League or adjunct of the Covenant (ibid., p.69);
that the General Act was envisaged as operating parallel
to, and not as part of the League of Nations system (ibid.,
p-71) and that the substantive obligations of the parties
under the General Act were deliberately made independ-
ent of the functions of the League of Nations. Stressing
the last point, Mr. Rolin of Belgium said specifically:

“The intervention of the Council of the League was
not implied as a matter of necessity in the General
Act; the latter had been regarded as being of use in
connection with the general work of the League, but
it had no administrative or constitutional relationship
with it.” (Ibid., p.71; emphasis added.)

That the French Government also then understood the
pacific settlement system embodied in the General Act
to be independent of that of the Covenant of the League
of Nations was made clear when the ratification of the
Act was laid before the French Chambre des deputés,
whose Commission des affaires étrangéres explained:

*... alors que, dans le syst®me congu par les fondateurs
de la Société des Nations, 1'action du Conseil, telle
quelle est prévue par |'article 15, constitue un mode
normal de réglement des différends au méme titre
que la procédure d’arbitrage, 1" Acte général, au
contraire, ignore complatement le Conseil de la
Société des Nations” (Journal officiel, documents
parlementaires, Chambre, 1929, p.407; emphasis
added).

37. Australiaand France, it is true, inserted reservations
in their accessions to the General Act designed to ensure
the priority of the powers of the Council of the League
over the obligations which they were assuming by ac-
ceding to the Act. But the fact that they and some other
States thought it desirable so to provide in their instru-

135



JUDICIAL DECISIONS IN MATTERS RELATED TO ENVIRONMENT/INTERNATIONAL DECISIONS VOLUME |

ments of accession seems to testify to the independent
and essentially autonomous character of the General Act
rather than to its integration in the League of Nations
system. Similarly, the fact that, in order to exclude dis-
putes with non-member States from their acceptance of
obligations under the Act, Australia and some other States
inserted an express reservation of such disputes in their
instruments of accession, serves only to underline that
the Covenant and the General Act were separate systems
of pacific settlement. The reservation was needed for the
very reason that the General Act was established as a
universal system of pacific settlement independent of the
League of Nations and open to States not members of
the Organization, as well as to Members (cf. Reports of
Mr. Politis, as Rapporteur, 18th Plenary Meeting of 25
September 1928, at p.170). '

38. Nor do we find any more convincing the suggested
“idiological integration” of the General Act in the League
of Nations system: i.e., the thesis of its inseparable con-
nection with the League’s trilogy of collective security,
disarmament and pacific settlement. Any mention of a
connection between those three subjects is conspicuously
absent from the General Act, which indeed makes no
reference at all to security or disarmament, unlike cer-
tain other instruments of the same era. In these circum-
stances, the suggestion that the General Act was so far
intertwined with the League of Nations system of col-
lective security and disarmament as necessarily to have
vanished with that system cannot be accepted as having
any solid basis.

39. Indeed, if that suggestion had a sound basis, it would
signify the extinction of numerous other treaties of pa-
cific settlement belonging to the same period and having
precisely the same ideological approach as the General
Act of 1928. Yet these treaties, without any steps having
been taken to amend or to “confirm” them, are unques-
tionably considered as having remained in force despite
the dissolution of the League of Nations in 1946. As evi-
dence of this two examples will suffice: the Hispano-
Belgian Treaty of Conciliation, Judicial Settlement and
Arbitration of 19 July 1927, Article 17 of which was
applied by this Court as the source of its jurisdiction in
the Barcelona Traction, Light and Power Company, Lim-
ited case (I.C.J. Reports 1964, pp.26-39); and the Franco-
Spanish Treaty of Arbitration of 10 July 1929 on the ba-
sis of which France herself and Spain constituted the Lac
Lanoux arbitration in 1956 (UNRIAA, Vol. 12, at p.285).
In truth, these treaties and the General Act itself, although
largely inspired by the League of Nations aim of pro-
moting the peaceful settlement of disputes together with
collective security and disarmament, also took their in-
spiration from the movement for the development of in-
ternational arbitration and judicial settlement which had
grown up during the nineteenth century and had played
a major role at the Hague Peace Conferences of 1899
and 1907. It was, moreover, the French Government it-

self which in the Generai Assembly in 1948 emphasized
this quite separate source of the “idiology” of the Gen-
eral Act of 1928. Having referred to the General Act as
“a valuable document inherited from the League of Na-
tions”, the French delegation added that it constituted:

“... an integral part of a long tradition of arbitration
and conciliation which had proved itself effective long
before the existence of the League itself”. (G.A, O.R.,
Third Session, Plenary Meeting, 199th Meeting,
p.193).

That tradition certainly did not cease with the League of
Nations.

40. The General Act of 1928 was, however, a creation of
the League of Nations era, and the machinery of pacific
settlement which it established almost inevitably exhib-
ited some marks of that origin. Thus, the tribunal to which
Jjudicial settlement was to be entrusted was the Perma-
nent Court of International Justice (Art.17); if difficul-
ties arose in agreeing upon members of a conciliation
commission, the parties were empowered, as one possi-
ble option, to entrust the appointment to the President of
the Council of the League (Art.6); the Conciliation Com-
mission was to meet at the seat of the League, unless
otherwise agreed by the parties or otherwise decided by
the Commission’s President (Art.9); a Conciliation Com-
mission was also empowered in all circumstances to re-
quest assistance from the Secretary-General of the
League (Art.9); if a deadlock arose in effecting the ap-
pointment of members of an arbitral tribunal, the task of
making the necessary appointments was entrusted to the
President of the Permanent Court of International Jus-
tice (Art.23); in cases submitted to the Permanent Court,
it was empowered to lay down “provisional measures”
(Art.33), and to decide upon any third party’s request to
intervene (Art.36) and its Registrar was required to no-
tify other parties to a multilateral convention the con-
struction of which was in question (Art.37); the Perma-
nent Court was also entrusted with a general power to
determine disputes relating to the interpretation or ap-
plication of the Act (Art.41); the power to extend invita-
tions to non-member States to become parties to the
General Act was entrusted to the Council of the League
(Art.43); and, finally, the depositary functions in con-
nection with the Act were entrusted to the Secretary-
General of the League (Arts.43-47). The question has
therefore to be considered whether these various links
with the Permanent Court and with the Council of the
League of Nations and its Secretariat are of such a char-
acter that the dissolution of these organs in 1946 had the
necessary result of rendering the General Act of 1928
unworkable and virtually a dead letter.

41. In answering this question, account has first to be
taken of Article 37 of the Statute of this Court, on which
the Applicant specifically relies for the purpose of found-
ing the Court’s jurisdiction on Article 17 of the 1928
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Act. Article 37 of the Statute reads:

“Whenever a treaty or convention in force provides
for reference of a matter ... to the Permanent Court
of International Justice, the matter shall, as between
the parties of the present Statute, be referred to the
International Court of Justice.”

The objects and purposes of that provision were exam-
ined at length by this Court in the Barcelona Traction,
Light and Power Company Limited case (New Applica-
tion, Preliminary Objections, 1.C.J. Reports 1964, at
pp.31-36) where, inter alia, it said:

“The intention therefore was to create a special
régime which, as between the parties to the Statute,
would automatically transform references to the Per-
manent Court in these jurisdictional clauses, into ref-
erences to the present Court.

In these circumstances it is difficult to suppose that
those who framed Article 37 would willingly have
contemplated, and would not have intended to avoid,
a situation in which the nullification of the jurisdic-
tional clauses whose continuation it was desired to
preserve, would be brought about by the very event -
the disappearance of the Permanent Court - the ef-
fects of which Article 37 both foresaw and was in-
tended to parry; or that they would have viewed with
equanimity the possibility that, although the Article
would preserve many jurisdictional clauses, there
might be many others which it would not; thus creat-
ing that very situation of diversification and imbal-
ance which it was desired to avoid.” (P.31, emphasis
added.)

In a later passage the Court was careful to enter the ca-
veat that Article 37 was not intended “to prevent the op-
eration of causes of extinction other than the disappear-
ance of the Permanent Court” (ibid., p.34). However, it
continued:

“And precisely because it was the sole object of Arti-
cle 37 to prevent extinction resulting from the par-
ticular cause which the disappearance of the Perma-
nent Court would represent, it cannot be admitted that
this extinction should in fact proceed to follow from
this very event itself.” (Ibid., emphasis added.)

42. The Court’s observations in that case apply in every
particular to the 1928 Act. It follows that the dissolution
of the Permanent Court in 1946 was in itself wholly in-
sufficient to bring about the termination of the Act. Un-
less some other *“cause of extinction” is shown to pre-
vent the Act from being considered as “a treaty or con-
vention in force” at the date of the dissolution of the
Permanent Court, Article 37 of the Statute automatically
has the effect of substituting this Court for the Perma-
nent Court at the tribunal designated in Article 17 of the
General Act for the judicial settlement of disputes. And
Article 37 in our opinion also has the effect of automati-
cally substituting this Court for the Permanent Court in
Articles 33, 36, 37 and 41 of the General Act.

43. Account has further to be taken of the arrangements
reached in 1946 between the Assembly of the League
and the General Assembly of the United Nations for the
transfer to the United Nations Secretariat of the deposi-
tary functions performed by the League Secretariat with
respect to treaties, Australia and France, as Members of
both organizations, were parties to these arrangements
and are, therefore, clearly bound by them. In September
1945 the League drew up a List of Conventions with In-
dication of the Relevant Articles Conferring Powers on
the Organs of the League of Nations, the purpose of which
was to facilitate consideration of the transfer of League
functions to the United Nations in certain fields. In this
list appeared the General Act of 1928, and there can be
no doubt that when resolutions of the two Assemblies
provided in 1946 for the transfer of the depository func-
tions of the League Secretariat to the United Nations
Secretariat, the 1928 Act was understood as, in princi-
ple, included in those resolutions. Thus, the first list pub-
lished by the Secretary-General in 1949 of multilateral
treaties in respect of which he acts as depositary con-
tained the General Act of 1928 (Signatures, Ratifications,
Acceptances, Accessions, etc., concerning the Multilat-
eral Conventions and Agreements in respect of which
the Secretary-General acts as Depositary, UN Publica-
tions, 1949, Vol.9). Moreover, in a letter of 12 June 1974,
addressed to Australia’s Permanent Representative and
presented by Australia to the Court, the Secretary-Gen-
eral expressly confirmed that the 1928 Act was one of
the “multilateral treaties placed under the custody of the
Secretary-General by virtue of General Assembly reso-
lution 24 (I) of 12 February 1946”.

44. Consequently, on the demise of the League of Na-
tions in 1946, the depositary functions entrusted to the
Secretary-General and Secretariat of the League of Na-
tions by Article 43 to 47 of the 1928 Act were automati-
cally transferred to the Secretary-General and Secretariat
of the United Nations. It follows that the demise of the
League of Nations could not possibly constitute “a cause
of extinction” of the General Act by reason of the refer-
ences to the League Secretariat in those Articles.

45. The disappearance of the League of Nations system,
it is true, did slightly impair the full efficacy of the ma-
chinery provided for in the 1928 Act. In conciliation,
recourse could no longer be had to the President of the
Council as one of the means provided by Article 6 of the
Act for resolving disagreements in the appointment of
members of the conciliation commission; nor could the
commission any longer assert the right under Article 9
of the Act to meet at the seat of the League and to re-
quest assistance from the Secretary-General of the
League. As to arbitration, it becomes doubtful whether
Article 37 of the Statute would suffice, in the event of
the parties’ disagreement, to entrust to the President of
this Court the extra-judicial function of appointing mem-
bers of an arbitral tribunal entrusted by Article 23 of the
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1928 Act to the President of the Permanent Court. In
both conciliation and arbitration, however, the provisions
involving League organs concerned machinery of a
merely alternative or ancillary character, the disappear-
ance of which could not be said to render the 1928 Act
as a whole unworkable or impossible of performance.
Nor could their disappearance be considered such a fun-
damental change of circumstances as might afford a
ground for terminating or withdrawing from the treaty
(cf. Art.62 of the Vienna Convention on the Law of Trea-
ties). Moreover, non of these provisions touched, still
less impaired, the procedure for judicial settlement laid
down in Article 17 of the 1928 Act.

46. Another provision the efficacy of which was im-
paired by the dissolution of the League was Article 43,
under which the power to open accession to the General
Act to additional States was given to the Council of the
League. The disappearance of the Council put an end to
this method of widening the operation of the 1928 Act
and prejudiced, in consequence, the achievement of a
universal system of pacific settlement founded on the
Act. It did not, however, impair in any way the operation
of the Act as between its parties. Indeed, in principle, it
did not preclude the parties to the Act from agreeing
among themselves to open it to accession by additional
States.

47. Analysis of the relevant provisions of the General
Act of 1928 thus suffices, by itself, to show that neither
the dissolution of 1946 of the Permanent Court of Inter-
national Justice nor that of the several organs of the
League of Nations can be considered as “a cause of ex-
tinction” of the Act. This conclusion is strongly reinforced
by the fact, already mentioned, that a large number of
treaties for the pacific settlement of disputes, clauses of
which make reference to organs of the League, are un-
doubtedly accepted as still in force; ;and that some of
them have been applied in practice since the demise of
the League. For present purposes, it is enough to men-
tion the application by France herself and by Spain of
their bilateral Treaty of Arbitration of 10 July 1929 as
the basis for the constitution of the Lac Lanoux Arbitral
Tribunal in 1946 (UNRIAA, Vol.12, at p.282). That con-
vention was conspicuously a treaty of the League of
Nations era, containing references to the Covenant and
to the Council of the League as well as to the Permanent
Court. Moreover, some of those references did not deal
with the mere machinery of peaceful settlement proce-
dures but with matters of substance. Article 20, for ex-
ample expressly reserved to the parties, in certain events,
a right of unilateral application to the Council of the
League;; and Article 21, which required provisional
measures to be laid down by any tribunal dealing with a
dispute under the treaty, provided that “it shall be the
duty of the Council of the League of Nations, if the ques-
tion is brought before it, to ensure that suitable provi-
sional measures be taken”. Those Articles provided for

much more substantial links with organs of the League
than anything contained in the 1928 Act; yet both France
and Spain appear to have assumed that the treaty was in
force in 1956 notwithstanding the demise of the League.

The So-Called Revision of the General Act

48. In the case of the 1928 Act, the French Government
maintains that the so-called revision of the General Act
undertaken by the General Assembly in 1948 implies that
the demise of the League was recognized as having ren-
dered it impossible for the 1928 Act to continue to func-
tion normally. This interpretation of the proceedings of
the General Assembly and the Interim Committee regard-
ing the “revision” of the Act does not seem to us sustain-
able. Belgium introduced her proposal for the revision
of the 1928 Act in the Interim Committee at a time when
the General Assembly was engaged in revising a number
of treaties of the League of Nations era in order to bring
their institutional machinery and their terminology into
line with the then new United Nations system. It is there-
fore understandable that, notwithstanding the automatic
transfers of functions already effected by Article 37 of
the Statute and General Assembly resolution 24 (I), the
Interim Committee and the General Assembly should
have concerned themselves with the replacement of the
references in the General Act to the Permanent Court,
the Council of the League and the League Secretariat by
references to their appropriate counterparts in the United
Nations system.

49. In any event, what began as a proposal for the revi-
sion of the 1928 General Act was converted in the In-
terim Committee into the preparation of a text of a new
Revised General Act which was to be opened for acces-
sion as an entirely independent treaty. This was to avoid
the difficulty that certain of the parties to the 1928 Act,
whose agreement was necessary for its revision, were
not members of the United Nations and not taking part
in the revision (cf. Arts. 39 and 40 of the Vienna Con-
vention on the Law of Treaties). As the Belgian delega-
tion explained to the Interim Committee, the consent of
the parties to the 1928 Act would now be unnecessary
“since in its final form their proposal did not suppress or
modify the General Act, established in 1928, but left it
intact as also, therefore, whatever rights the parties to
that Act might still derive from it” (emphasis added).
This explanation was included in the Committee’s re-
port to the General Assembly and, in our opinion, clearly
implies that the 1928 Act was recognized to be a treaty
still in force in 1948. Moreover, the records of the de-
bates contain a number of statements by individual del-
egations indicating that the 1928 Act was then under-
stood by them to be in force; and those statements did
not meet with contradiction from any quarter.

50. Equally, the mere fact that the General Assembly
drew up and opened for accession a new Revised Gen-
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eral Act could not have the effect of putting an end to, or
undermining the validity of, the 1928 Act. In the case of
the amendment of multilateral treaties, the principle is
well settled that the amending treaty exists side by side
with the original treaty, the latter remaining in force una-
mended as between those of its parties which have not
established their consent to be bound by the amending
treaty (cf. Art.40 of the Vienna Convention on the Law
of Treaties). Numerous examples of the application of
this principle are to be found precisely in the practice of
the United Nations regarding the amendment of League
of Nations Treaties; and it was this principle to which
the General Assembly gave expression in the preamble
to its resolution 268A (III), by which it instructed the
Secretary-General to prepare and open to accession the
text of the Revised Act. The preamble to the resolution,
inter alia, declared:

“Whereas the General Act, thus amended, will only ap-
ply as between States having acceded thereto, and, as a
consequence, will not affect the rights of such States,
parties to the Act as established on 26 September 1928,
as should claim to invoke it in so far as it might still be
operative.” (Emphasis added.)

It is therefore evident that the General Assembly neither
intended that the Revised General Act should put an end
to its predecessor, the 1928 Act, nor understood that this
would be the result of its adoption of the Revised Act.
Such an intention in the General Assembly would in-
deed have been surprising when it is recalled that the
“revision” of the General Act was undertaken in the con-
text of a programme for encouraging the development
methods for the pacific settlement of disputes.

51. In the above-quoted clause of the preamble, it is
true, resolution 268A (III) qualifies the statement that
the amendments would not affect rights of parties to the
1928 Act by the words “in so far as it might still be op-
erative”. Moreover, in another clause of the preamble
the resolution also speaks of its being “expedient to re-
store to the General Act its original efficacy, impaired
by the fact that the organs of the League of Nations and
the Permanent Court of International Justice to which it
refers have now disappeared”. We cannot, however, ac-
cept the suggestion that by these phrases the General
Assembly implied that the 1928 Act was no longer capa-
ble of functioning normally. These phrases find a suffi-
cient explanation in the fact, which we have already
mentioned, that the disappearance of the League organs
and the Permanent Court would affect certain provisions
regarding alternative methods for setting up conciliation
commissions or arbitral tribunals, which might in the
‘event of disagreements impair the efficacy of the proce-
dures provided by the Act.

52. But there was also another reason for including those
words in the preamble to which the Interim Committee

drew attention in its report (UN doc. A/605, para. 46):

“Thanks to a few alterations, the new General Act
would, for the benefit of those States acceding thereto,
restore the original effectiveness of the machinery
provided in the Act of 1928, an Act which, though
still theoretically in existence, has largely become
inapplicable.

It was noted, for example, that the provisions of the
Act relating to the Permanent Court of International
Justice had lost much of their effectiveness in respect
of parties which are not members of the United Na-
tions or parties to the Statute of the International Court
of Justice.”” (Emphasis added.)

In 1948 several parties to the 1928 Act were neither mem-
bers of the United Nations nor parties to the Statute of
this Court so that, even with the aid of Article 37 of the
Statute, the provisions in the 1928 Act on judicial settle-
ment were not “operative” as between them and other
parties to the Act. Therefore, in this respect also it could
properly be said that the original efficacy of the 1928
Act had been impaired. On the other hand, the clear im-
plication, a contrario, of the Interim Committee’s report
was that the provisions of the 1928 Act concerning judi-
cial settlement - Article 17 - had not lost their efficacy as
between those of its parties who were parties to the Stat-
ute of this Court.

The Question of the Continued Force of the 1928 Act

53. Equally, we do not find convincing the thesis put
forward by the French Government that the 1928 Act
cannot serve as a basis for the competence of the Court
because of “the desuetude into which it has fallen since
the demise of the League of Nations system”. Desue-
tude is not mentioned in the Vienna Convention on the
Law of Treaties as one of the grounds for termination of
treaties, and this omission was deliberate. As the Inter-
national Law Commission explained in its report on the
Law of Treaties:

“...while ‘obsolescence’ or ‘desuetude’ may be a fac-
tual cause of the termination of a treaty, the legal basis
of such termination, when it occurs, is the consent of
the parties to abandon the treaty, which is to be im-
plied from their conduct in relation to the treaty”
(Year-book of the International Law Commission,
1966, Vol 11, p.237).

In the present instance, however, we find it impossible
to imply from the conduct of the parties in relation to the
1928 Act, and more especially from that of France prior
to the filing of the Application in this case, their consent
to abandon the Act.

54. Admittedly, until recently the Secretary-General was
not called upon to register any new accession or other
notification in relation to the 1928 Act. But this cannot
be considered as evidence of a tacit agreement to aban-
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don the treaty, since multilateral treaties not infrequently
remain in force for long periods without any changes in
regard to their parties.

55. Nor is such evidence to be found in the fact, referred
to in the Annex to the French Government’s letter of 16
May 1973, that “Australia and Canada did not feel, in
regard to the Act, any need to regularize their reserva-
tions of 1939 as they did those expressed with regard to
their optional declarations™. The reservations in ques-
tion, made by both countries four days after the outbreak
of the Second World War, notified the depositary that
they would not regard their accessions to the 1928 Act
as “covering or relating to any dispute arising out of
events occurring during the present crisis”. These reser-
vations were not in accord with Article 45 of the 1928
Act, which permitted modification of the terms of an
accession only at the end of each successive five-year
period for which the Act runs unless denounced. But both
countries justified the reservations on the basis of the
breakdown of collective security under the League and
the resulting fundamental changes in the circumstances
existing when they acceded to the Act; and if that justifi-
cation was well founded there was no pressing need to
“regularize” their reservations in 1944 when the current
five-year period was due to expire. Nor would it be sur-
prising if in that year of raging war all over the globe
they should not have had their attention turned to this
question. Moreover, the parallelism suggested between
the position of these two countries under the 1928 Act
and under the optional clause is in any case inexact. Their
declarations under the optional clause expired in 1940,
so that they were called upon to re-examine their decla-
rations; under Article 45 of the 1928 Act, on the other
hand, their accessions remained in force indefinitely
unless denounced.

56. A more general argument in the Annex to the letter
of 16 May 1973, regarding a lack of parallelism in States’
acceptance respectively of the 1928 Act and the optional
clause also appears to us unconvincing. The desuetude
of the 1928 Act, it is said, ought to be inferred from the
following facts: up to 1940 reservations made to the 1928
Act and to the optional clause were always similar but
after that date the parallelism ceased; reservations to the
optional clause then became more restrictive and yet the
same States appeared unconcerned with the very broad
jurisdiction to which they are said to have consented
under the Act.

57. Even before 1940, however, the suggested parallel-
ism was by no means complete. Thus, France's declara-
tion of 19 September 1929, accepting the optional clause,
did not contain the reservation of matters of domestic
jurisdiction which appeared in her accession to the 1928
Act; and the declarations made in that period by Aus-
tralia, Canada, New Zealand and the United Kingdom
did not exclude disputes with non-member States, as did

their accessions to the 1928 Act. The provisions of Arti-
cles 39 and 45 of the Act in any case meant that there
were material differences in the conditions under which
compulsory jurisdiction was accepted under the two in-
struments. Moreover, even granting that greater diver-
gences appearin the two systems after 1940, this is open
to other explanations than the supposed desuetude of the
1928 Act. The more striking of these divergences arise
from reservations to the optional clause directed to spe-
cific disputes either already existing or imminently ex-
pected. Whereas under the optional clause many States
have placed themselves in a position to change the terms
of their declarations in any manner they may wish, with-
out notice and with immediate effect, their position un-
der the 1928 General Act is very different by reason of
the provisions of Articles 39 and 45 regulating the mak-
ing and taking effect of reservations. Because of these
provisions a new reservation to the 1928 Act directed to
a specific matter of dispute may serve only to alert the
attention of the other party to the State’s obligations un-
der the Act and hasten a decision to institute proceed-
ings before the reservation becomes effective under Ar-
ticle 45. In short, any parallelism between the optional
clause and the 1928 Act is in this respect an illusion.

58. Asto the further suggestion in the above-mentioned
letter that if the 1928 Act were still in force the refusal of
Australia, New Zealand and France to become parties to
the Revised General Act would be difficult to explain,
this does not appear to us to bear a moment’s examina-
tion. Since 1946, the 1928 Act has had a limited number
of existing parties and has been open to accession only
by a small and finite group of other States, while the
Revised General Act is open to accession by a much wider
and still expanding group of States. Accordingly, it is no
matter for surprise that parties to the 1928 General Act
should have been ready simply to continue as such, while
not prepared to take the new step of assuming more wide-
ranging commitments under the Revised Act. Even more
decisive is the fact that, of the six parties to the 1928 Act
which have been the parties to the Revised Act, at least
four are on record as formally recognizing that the 1928
Act is also still in force for them.

59. It follows that, in our opinion, the various consid-
erations advanced in the French Government'’s letter and
Annex of 16 May 1973 fall far short of establishing its
thesis that the 1928 Act must now be considered as hav-
ing fallen into desuetude. Even if this were not the case,
the State practice in relation to the Act in the post-war
period, more especially that of France herself, appears
to us to render that thesis manifestly untenable.

Evidence of the 1928 Act’s Continuance in Force
60. Between the dissolution of the League of Nations in

April 1946 and Australia’s invocation of the 1928 Act in
her Application of 9 May 1973 there occurred a number
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of examples of State practice which confirm that, so far
from abandoning the Act, its parties continued to recog-
nize it as a treaty in force. The first was the conclusion
of the Franco-Siamese Settlement Agreement on 17 No-
vember 1946 for the purpose of re-establishing the pre-
war territorial situation on Siam'’s borders and renewing
friendly relations between the two countries. Siam was
not a party to the General Act of 1928, but in the Franco-
Siamese Treaty of Friendship of 1937 she had agreed to
apply the provisions of the Act for the settlement of any
disputes with France. Under the Settlement Agreement
of 1946 France and Siam agreed to constitute immedi-
ately “a Conciliation Commission, composed of the rep-
resentatives of the Parties and three neutrals, in accord-
ance with the General Act of Geneva of 26 September
1928 for the Pacific-Settlement of International Disputes,
which governs the constitution and working of the Com-
mission”. The 1928 Act, it is true, applied between France
and Siam, not as such, but only through being incorpo-
rated by reference intorthe 1937 Treaty of Friendship.
But it is difficult to imaging that in November 1946, a
few months after she had participated in the dissolution
of the League, France should have revived the operation
of the provisions of the 1928 Act in her relations with
Siam if she had believed the dissolution of the League to
have rendered that Act virtually defunct.

61. In 1948-1949, as we have already pointed out, a
number of member States in the debates and the General
Assembly in resolution 268A (III) referred to the 1928
Act as still in force, and met with no contradiction. In
1948 also the 1928 Act was included in New Zealand’s
official treaty list not published that year. Again in 1949
the Norwegian Foreign Minister, in reporting to Parlia-
ment on the Revised Act, stated that the 1928 Act was
still in force, and in 1950 the Swedish Governent did
likewise in referring the Revised Act to the Swedish Par-
liament. Similarly, in announcing Denmark’s accession
to the Revised Act in 1952, the Danish Government re-
ferred to the 1928 Act as still in force.

62. Accordingly, France was doing no more than con-
form to the general opinion when in 1956 and 1957 she
made the 1928 Act one of the bases of her claim against
Norway before this Court in the Certain Norwegian Loans
case (I.C.J. Reports 1957, p.9). In three separate pas-
sages of her written pleadings France invoked the 1928
Act as a living, applicable, treaty imposing an obliga-
tion upon Norway to submit the dispute to arbitration;
for in each of these passages she characterized Norway's
refusal to accept arbitration as a violation, inter alia, of
the General Act of 1928 (I.C.J. Pleadings, Certain Nor-
wegian Loans case, Vol.1, at pp. 172, 173 and 180). She
did so again in a diplomatic Note of 17 September 1956,
addressed to the Norwegian Government during the
course of the proceedings and brought to the attention of
the Court (ibid., p.211), and also at the oral hearings
(ibid., VoL.II, p.60). The reason was that Norway was

not entitled unilaterally to modify the conditions of the
loans in question “without negotiation with the holders,
with the French State which has adopted the cause of its
nationals, or without arbitration ...” (I.C.J. Reports 1957,
at. p.18, emphasis added).

Consequently, the explanation given in the Annex to the
French Government'’s letter of 16 May 1973 that it had
confined itself in the Certain Norwegian Loans case *“to
a very brief reference to the General Act, without rely-
ing on it expressly as a basis of its claim”, is not one
which it is possible to accept.

63, Nor do we find the further explanation given by the
French Government in that Annex any more convincing.
In effect this is that, if the 1928 Act had been considered
by France to be valid at the time of the Certain Norwe-
gian Loans case, she would have used it to found the
Jjurisdiction of the Court in that case so as to “parry the
objection which Norway was to base upon the reciproc-
ity clause operating with reference to the French Decla-
ration”; and that her failure to found the Court’s juris-
diction on the 1928 Act “is only explicable by the con-
viction that in 1955 it had fallen into desuetude”. This
explanation does not hold water for two reasons. First, it
does not account for the French Government’s repeated
references to the 1928 Act as imposing an obligation on
Norway in 1955 to arbitrate, one of which included a
specific mention of Chapter II of the Act relating to judi-
cial settlement. Secondly, it is not correct that France by
founding the Court’s jurisdiction on the Act, would have
been able to escape the objection to jurisdiction under
the optional clause raised by Norway on the basis of a
reservation in France’s declaration; and it is unneces-
sary to look further than to Article 31, paragraph I, of
the 1928 Act for the reason why France did not invoke
the Act as a basis for the Court’s jurisdiction. This para-
graph reads:

“In the case of a dispute the occasion of which, ac-
cording to the municipal law of one of the parties,
falls within the competence of its judicial or admin-
istrative authorities, the party in question may object
to the matter in dispute being submitted for settle-
ment by the different methods laid down in the present
General Act until a decision with final effect has been
pronounced .. (Emphasis added.)

Since the French bond holders had deliberately abstained
from taking any action in the Norwegian tribunals, the
above clear and specific provision of Article 31 consti-
tuted a formidable obstacle to establishing the Court’s
jurisdiction on the basis of the 1928 Act.

64. Thus, the position taken by France in the Certain
Norwegian Loans case, so far from being explicable only
on the basis of a conviction of the desuetude of the Act,
provides evidence of the most positive kind of her belief
in its continued validity and efficacy at that date. As to
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Norway, it is enough to recall her Government’s state-
ment in Parliament in 1949 that the 1928 Act remained
in force, and to add that at no point in the Certain Nor-
wegian Loans case did Norway question either the va-
lidity or the efficacy of the Act as an instrument applica-
ble between herself and France at that date.

65. Furthermore, the interpretation placed in the Annex
on the treatment of the 1928 Act by the Court and Judge
Basdevant in the Certain Norwegian Loans case does
not seem to us to be sustained by the record of the case.
The Court did not, as the French Government maintains,
have to decide the question of the 1928 Act. Stressing
that France had based her Application “clearly and pre-
cisely on the Norwegian and French declarations under
Article 36, paragraph 2, of the Statute”, the Court held it
“would not be justified in seeking a basis for its jurisdic-
tion different from that which the French Government
itself set out in its Application ...”". Having so held, it
examined the question of its jurisdiction exclusively by
reference to the parties’ declarations under the optional
clause and made no mention of the 1928 Act. As to Judge
Basdevant, at the outset of his dissenting opinion (p.71)
he emphasized that on the question of jurisdiction he did
not dispute the point of departure on which the Court
had placed itself. In holding that the matters in dispute
did not fall within the reservation of matters of domestic
jurisdiction, on the other hand, expressly relied on the
1928 Act as one of his grounds for so holding. The fact
that the Court did not follow him in this approach to the
interpretation of the reservation cannot, in our view, be
understood as meaning that it rejected his view as to the
1928 Act’s being in force between France and Norway.
Indeed, if that had been the case, it is almost inconceiv-
able that Judge Basdevant could have said, as he did, of
the 1928 Act: “At no time has any doubt been raised as
to the fact that this Act is binding as between France and
Norway” (I.C.J. Reports 1957, p.74).

66. The proceedings in the Certain Norwegian Loans
case, therefore, in themselves constitute unequivocal
evidence that the 1928 Act did survive the demise of the
League and was recognized by its parties, in particular
by France, as in force in the period 1955-1957. We may
add that in this period statements by parties to the 1928
Act are also to be found in the records of the proceed-
ings of the Council of Europe leading to the adopting of
the European Convention for the Pacific Settlement of
International Disputes in 1957, which show that they

considered the Act to be still in force. A Danish delegate,

for example, stated in the Consultative Assembly in 1955,
without apparent contradiction from anyone, that the
1928 Act “binds twenty States”.

67. No suggestion is made in the letter of 16 May 1973
or its Annex that, if the 1928 Act was in force in 1957,
there was nevertheless some development which deprived
it of validity before Australia filed her Application; nor

does the information before the Court indicate that any
such development occurred. On the contrary, the evidence
consistently and pointedly confirms the belief of the par-
ties to the 1928 Act as to its continuance in force. In
1966 Canada’s official publication The Canada Treaty
Series: 1928-1964 listed the 1928 Acct as in force; as
likewise did Finland’s list in the following year. In Swe-
den the treaty list published by footnote “still in force as
regards some countries”, In 1971 the Netherlands Min-
ister for Foreign Affairs, in submitting the Revised Act
for parliamentary approval, referred to the 1928 Act as
an agreement to which the Netherlands is a party and,
again, as an Act “which is still in force for 22 States”;
and Australia’s own official treaty list published in that
year included the 1928 Act. In addition, the 1928 Act
appears in a number of unofficial treaty lists compiled in
different countries.

68. As to France herself, there is nothing in the evidence
to show any change of position on her part regarding the
1928 Act prior to the filing of Australia’s Application on
9 May 1973. Indeed, a written reply to a deputy in the
National Assembly, explaining why France was not con-
templating ratification of the European Convention for
the Pacific Settlement of Disputes, gives the opposite
impression. That reply stated that, like the majority of
European States, France was already bound by numer-
ous obligations of pacific settlement amongst which was
mentioned “I'Acte général d’arbitrage du 26 septembre
1928 revisé en 1949". The French Government, in a foot-
note in the Livre blanc sur les expériences nucléres, has
drawn attention to the confused character of the refer-
ence to the 1928 Act revised in 1949. Even so, and how-
ever defective the formulation of the written reply, it is
difficult to understand it in any other way than as con-
firming the position taken up by the French Government
in the Certain Norwegian Loans case, that the 1928 Act
was to be considered as a treaty in force with respect to
France; for France had not ratified the Revised General
Act and could be referred to as bound by the General
Act only in its original form, the 1928 Act.

69. Accordingly, we are bound to conclude that the 1928
Act was a treaty in force between Australia and France
on 9 May 1973 when Australia’s Application in the
present case was filed. Some months after the filing of
the Application, on 10 January 1974, the French Gov-
ernment transmitted to the Secretary-General a notifica-
tion of its denunciation of the Act, without prejudice to
the position which it had taken regarding the lack of va-
lidity of the Act. Under the settled jurisprudence of the
Court, however, such a notification could not have any
retroactive effect on jurisdiction conferred upon the Court
earlier by the filing of the Application; the Nottebohm
case (Preliminary Objection, 1.C.J. Reports 1953, at
pp.120-124).

70. Nor, in our view, can the conclusion that the 1928
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Act was a treaty in force between Australia and France
on 9 May 1973 be in any way affected by certain action
taken with respect to the Act since that date by two other
States, India and the United Kingdom. In the case con-
cerning Trial of Pakistani Prisoners of War'', by a letter
of 24 June 1973 India informed the Court of its view
that the 1928 Act had ceased to be a treaty in force upon
the disappearance of the organs of the League of Na-
tions. Pakistan, however, expressed a contrary view and
has since addressed to the Secretary-General a letter from
the Prime Minister of Pakistan affirming that she con-
siders the Act as continuing in force. Again, although
the United Kingdom, in a letter of 6 February 1974, re-
ferred to doubts having been raised as to the continued
legal force of the Act and notified the Secretary-General
of its denunciation of the Act in conformity with the pro-
visions of paragraph 2 of Article 45, it did so in terms
which do not prejudge the question of the continuance
in force of the Act. In any event, against these inconclu-
sive elements of State practice in relation to the 1928
Act which have occurred since the filing of Australia’s
Application, we have to set the many indications of the
Act’s continuance in force, some very recent, to which
we have already drawn attention. Moreover, it is axi-
omatic that the termination of a multilateral treaty re-
quires the express or tacit consent of all the parties, a
requirement which is manifestly not fulfilled in the
present instance.

We are therefore clearly o the opinion that Article 17 of
the 1928 Act, in combination with Article 37 of the Stat-
ute of the Court, provided Australia with a valid basis
for submitting the Nuclear Tests case to the Court on 9
May 1973, subject only to any particular difficulty that
might arise in the application of the Act between Aus-
tralia and France by reason of reservations made by ei-
ther of them. This question we now proceed to examine.

Applicability of the 1928 Act as Between
Australia and France

71. The French Government has urged in the Annex to
its letter of 16 May 1973 that, even if the 1928 Act should
be considered as not having lost its validity, it would still
not be applicable as between Australia and France by
reason of two reservations made by Australia to the Act
itself and, in addition, a reservation made by France to
its Declaration under the optional clause of 20 May 1966.

72. The Australian reservations to the 1928 Act here in
question are (1) a clause allowing the temporary suspen-
sion of proceedings under the Act in the case of a dis-
pute that was under consideration by the Council of the
League of Nations and (2) another clause excluding from

the scope of the Act disputes with any state party to the
Act but not a member of the League of Nations. The
disappearance of the League of Nations, it is said, means
that there is now uncertainty as to the scope of these res-
ervations; and this uncertainty, it is further said, is en-
tirely to the advantage of Australia and unacceptable.

73. The clause concerning suspension of proceedings
was designed merely to ensure the primacy of the pow-
ers of the Council of the League in the handling of the
disputes; and the disappearance of the Council, in our
opinion, left intact the general obligations of pacific set-
tlement undertaken in the Act itself. Indeed, a similar
reservation was contained in a number of the declara-
tions made under the optional clause of the Statute of
the Permanent Court of International Justice, and there
has never been any doubt that those declarations remained
effective notwithstanding the demise of the Council of
the League. Thus, in the Anglo-Iranian Oil Co. case the
declarations of both Parties contained such a reservation
and yet it was never suspected that the demise of the
Council of the League had rendered either of them inef-
fective. On the contrary, Iran invoked the reservation,
and the United Kingdom contested Iran’s right to do so
only on the ground that the merits of the dispute were
not under consideration by the Security Council (1.C.J.
Pleadings. Anglo/Iranian QOil Co. Case, pp.282 and 367-
368). Furthermore France’s own occasion to the 1928
Act contained a reservation in much the same terms and
yet in the Certain Norwegian Loans case she does not
seem to have regarded this fact as any obstacle to the
application of the Act between herself and Norway.

74. Equally, the disappearance of the League of Nations
cannot be considered as having rendered the general
obligations of pacific settlement embodied in the 1928
Act inapplicable by reason of Australia’s reservation
excluding disputes with States not members of the
League. This Court has not hesitated to apply the term
Member of the League of Nations in connection with
the Mandate of South West Africa cases, I.C.J. Reports
1950, pp.138, 158-159, and 169. South West Africa Cases,
1.C.J. Reports 1962, pp.335-338); nor has the Secretary-
General in discharging his functions as depositary of the
League of Nations multilateral treaties open to partici-
pation by States “Members of the League of Nations”.

75. Should any question arise in a case today concern-
ing the application of either of the two reservations found
in Australia’s accession to the 1928 Act, it would be for
the Court to determine the status of the reservation and
to appreciate its meaning and effect. Even if the Court
were to hold that one or other reservation was no longer
capable of application, that would not detract from the
essential validity of Australia’s accession to the 1928 Act.

" L.C.J. Reports 1973, p.318
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Moreover, owing to the well-settled principle of reciproc-
ity in the application of reservations, any uncertainty that
might exist as to the scope of reservations could not pos-
sibly work entirely to the advantage of Australia. It may
be added that France has not suggested that the present
case itself falls within the operation of either reserva-
tion.

76. In the light of the foregoing considerations, we are
unable to see in Australia’s reservations any obstacle to
the applicability of the 1928 Act as between her and
France.

77. Another and quite different ground is, however, ad-
vanced by the French Government for considering the
1928 Act inapplicable between France and Australia with
respect to the present dispute. The terms of the declara-
tions of the two countries under the optional clause, it is
said, must be regarded as prevailing over the terms of
their accessions to the 1928 Act, the reservations in
France’s declaration of 1966 under the optional clause
are, she maintains, to be treated as applicable. Those res-
ervations include the one which excepts from France's
acceptance of jurisdiction and under the optional clause
“disputes concerning activities connected with national
defence”; and according to the French Government that
reservation necessarily covers the present dispute regard-
ing atmospheric nuclear weapon tests conducted by
France.

78. One argument advanced in support of that conten-
tion is that, the Statute of the Court being an integral
part of the Charter of the United Nations, the obligations
of Members undertaken on the basis of the optional clause
of the Statute must in virtue of Article 103 of the Charter
be regarded as prevailing over their obligations under
the 1928 Act. This argument appears to us to be based
on a misconception. The Charter itself places no obliga-
tion on member States to submit their disputes to judi-
cial settlement, and any such obligation assumed by a
Member under the optional clause of the Statute is there-
fore undertaken as a voluntary and additional obligation
which does not fall within the purview of Article 103.
The argument is, in any case, self-defeating because it
could just plausibly be argued that the obligations un-
dertaken by parties to the 1928 Act are obligations under
Article 36(1) of the Statute and thus also obligations
under the Charter.

79. The French Government, however, also rests the con-
tention on the ground that the situation here is analo-
gous to one where there is “a later treaty relating to the
same subject-matter as a treaty concluded earlier in the
relations between the same countries”. In short, accord-
ing to the French Government, the declarations of the
Parties under the optional clause are to be considered as
equivalent to a later treaty concerning acceptance of com-
pulsory jurisdiction which, being a later expression of

the wills of the Parties, should prevail over the earlier
Act of 1928, relating to the same subject-matter. In de-
veloping this argument, we should add the French Gov-
ernment stresses that it does not wish to be understood
as saying that, whenever any treaty contains a clause
conferring jurisdiction on the Court, a party may release
itself from its obligations under that clause by an appro-
priate reservation inserted in a subsequent declaration
under the optional clause. The argument applies only to
the case of a treaty, like the General Act, “the exclusive
object of which is the peaceful settlement of disputes,
and in particular judicial settlement”.

80. This argument appears to us to meet with a number
of objections, not the least of which is the fact that “trea-
ties and conventions in force” and declarations under the
optional clause have always been regarded as two differ-
ent sources of the Court’s compulsory jurisdiction. Ju-
risdiction provided for in treaties is covered in paragraph
I of Article 36 and jurisdiction under declarations ac-
cepting the optional clause in paragraph 2; and the two
paragraphs deal with them as quite separate categories.
The paragraphs reproduce corresponding provisions in
Article 36 of the Statute of the Permanent Court, which
were adopted to give effect to the compromise reached
between the Council and other Members of the League
on the question of compulsory jurisdiction. The com-
promise consisted in the addition, in paragraph 2, of an
optional clause allowing the establishment of the Court’s
compulsory jurisdiction over legal disputes between any
States ready to accept such an obligation by making a
unilateral declaration to that effect. Thus, the optional
clause was from the first conceived of as an independent
source of the Court’s jurisdiction.

81. The separate and independent character of the two
sources of the Court’s jurisdiction - treaties and unilat-
eral declarations under the optional clause - is reflected
in the special provisions inserted in the present Statute
for the purpose of preserving the compulsory jurisdic-
tion attaching to the Permanent Court at the time of its
dissolution. Two different provisions were considered
necessary to achieve this purpose: Article 36 (5) dealing
with jurisdiction under the optional clause, and Article
37 with jurisdiction under “treaties and conventions in
force”. The separate and independent character of the
two sources is also reflected in the jurisprudence of both
Courts. The Permanent Court in its Order refusing pro-
visional measures in the Legal Status of the South-East-
ern Territory of Greenland case and with reference spe-
cifically to a clause in the 1928 Act regarding provisional
measures, underlined that a legal remedy would be avail-
able “even independently of the acceptance by the Par-
ties of the optional clause” (P.C.LJ., Series A/B, No.48,
atp.289). Again, in the Electricity Company of Sofia and
Bulgaria case the Permanent Court held expressly that a
bilateral treaty of conciliation, arbitration and judicial
settlement and the Parties’ declarations under the optional
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clause opened up separate and cumulative ways of ac-
cess to the Court; and that if examination of one of these
sources of jurisdiction produced a negative result, this
did not dispense the Court from considering “the other
source of jurisdiction invoked separately and independ-
ently from the first” (P.C.LJ., Series A/B, No.77, at pp.76
and 80). As to this Court, in the Barcelona Traction, Light
and Power Company, Limited case it laid particular em-
phasis on the fact that the provisions of Article 37 of the
Statute concerning “treaty and conventions in force” deal
with “a different category of instrument” from the uni-
lateral declarations to which Article 36(5) relates (1.C.J.
Reports 1964, at p.29). More recently, in the Appeal Re-
lating to the Jurisdiction of the ICAO Council case the
Court based one of its conclusions specifically on the
independent and autonomous character of these two
sources of its jurisdiction (I.C.J. Reports 1992, at pp 59
and 60).

82. In the present instance, this objection is reinforced
by the fact that the 1928 Act contains a strict code of
rules regulating the making of reservations, whereas no
such rules govern the making of reservations to accept-
ances of the Court’s jurisdiction under the optional clause.
These rules, which are to be found in Articles 39, 40, 41,
43 and 45 of the Act, impose restrictions, inter alia, on
the kinds of reservations that are admissible and the times
at which they may be made and at which they will take
effect. In addition, a State accepting jurisdiction under
the optional clause may fix for itself the period for which
its declaration is to run and may even make it terminable
at any time by giving notice, whereas Article 45 (1) of
the Act prescribes that the Act is to remain in force for
successive fixed periods of five years unless denounced
at least six months before the expiry of the current pe-
riod. That the framers of the 1928 Act deliberately dif-
ferentiated its régime in regard to reservations from that
of the optional clause is clear; for the Assembly of the
League, when adopting the Act, simultaneously in an-
other resolution drew the attention of States to the wide
possibilities of limiting the extent of commitments un-
der the optional clause “both as regards duration and as
regards scope”. Consequently, to admit that reservations
made by a State under the uncontrolled and extremely
flexible system of the optional clause may automatically
modify the conditions under which it accepted jurisdic-
tion under the 1928 Act would run directly counter to
the strict system of reservations deliberately provided
for in the Act,

83. The French Government evidently feels the force of
that objection; for it suggests that its contention may be
reconciled with Article 45 (2) of the Act, which requires
any changes in reservations to be notified at least six
months before the end of the current five-year period of
the Act’s duration, by treating France's reservations made
in her 1966 declaration as having taken effect only at the
end of the then current period, namely in September 1969.

This suggestion appears, however, to disregard the es-
sential nature of a reservation. A reservation, as Article
2, paragraph I (d), of the Vienna Convention on the Law
of Treaties records, is:

*“... a unilateral statement, however phased or named,
made by a State when signing, ratifying, accepting,
approving or acceding to a treaty, whereby it pur-
ports to exclude or to modify the legal effect of cer-
tain provisions of the treaty in their application to
that State”.

Thus, in principle, a reservation relates exclusively to a
State’s expression of consent to be bound by a particular
treaty or instrument and to the obligations assumed by
that expression of consent. Consequently, the notion that
a reservation attached to one international agreement,
by some unspecified process, is to be superimposed upon
or transferred to another international instrument is al-
ien to the very concept of a reservation in international
law; and also cuts across the rules governing the notifi-
cation, acceptance and rejection of reservations. The mere
fact that it never seems to have occurred to the Secretary
General of the League or of the United Nations that res-
ervations made in declarations under the optional clause
are of any concern whatever to parties to the General
Act shows how novel is this suggestion.

84. The novelty is further underlined by the fact, when-
ever States have desired to establish a link between res-
ervations to jurisdiction under the optional clause and
Jurisdiction under a treaty, this has been done by an ex-
press provision to that effect. Thus, the parties to the
Brussels Treaty of 17 March 1948 agreed in Article VIII
to refer to the Court all disputes falling within the scope
of the optional clause subject only, in the case of each of
them, to any reservation already made by that party when
accepting that clause. Even in that treaty, we observe,
the parties envisaged the application to jurisdiction un-
der the treaty only of optional clause reservations “al-
ready made”. Article 35, paragraph 4, of the European
Convention for the Peaceful Settlement of Disputes goes
further in that it empowers a party at any time, by simple
declaration, to make the same reservations to the Con-
vention as it may make to the optional clause. But under
this Article a specific declaration, made with particular
reference to the European Convention, is needed in or-
der to incorporate reservations contained in a party’s
declaration under the optional clause into its acceptance
of jurisdiction under the Convention. Moreover, the
power thus given by Article 35, paragraph 4, of the Con-
vention is expressly subjected to the general restrictions
on the making of reservations laid down in paragraph I
of that Article, which confine them to reservations ex-
cluding “dispute concerning particular cases or clearly
specified special matters, such as territorial disputes or
disputes dealing with clearly defined categories (language
taken directly from Article 39 para 2(c) of the 1928 Act).
It therefore seems to us abundantly clear that the Euro-
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pean States which framed these two European treaties
assumed that declarations under the optional clause,
whether prior or subsequent to the treaty, would not have
any effect on the jurisdictional obligations of the parties
under the treaty, unless they inserted an express provi-
sion to that effect and that this they were only prepared
to agree to under conditions specially stipulated in the
treaty in question.

85. The question of the relation between reservations
made under the optional clause and jurisdiction accepted
under treaties has received particular attention in the
United States in connection with the so-called “Connally
Amendment”, the adoption of which by the Senate re-
sulted in the United States inserting in its declaration
under the optional clause its domestic jurisdiction. Two
years later, the United States signed the Pact of Bogota,
a general inter-American treaty of pacific settlement
which conferred jurisdiction on the Court for the settle-
ment of legal disputes “in conformity with Article 36 (2)
of the Statute”. The United States, however, made its sig-
nature subject to the reservation that its acceptance of
compulsory jurisdiction under the Pact is to be limited
by “any jurisdictional or other limitations contained in
any declaration deposited by the United States under the
optional clause and in force at the time of the submis-
sion of any case”. It thus appears to have recognized that
its reservations to the optional clause would not be ap-
plicable unless it made provision for this specially by an
appropriate reservation to the Pact of Bogota itself. This
is confirmed by the facts that, whenever it has desired
the Connally reservation to apply to jurisdiction conferred
by treaty, the United States has insisted on the inclusion
of a specific provision to that effect, and that the Depart-
ment of State has consistently advised that, without such
a provision, the Connally reservation will not apply (¢f.
American Journal of International Law, 1960, pp.941-
942, and, ibbid., 1961, pp.135-141). Moreover, the De-
partment of State has taken this position not merely with
reference to jurisdictional clauses attached to treaties
dealing with a particular subject-matter, but also with
reference to optional protocols, the sole purpose of which
was to provide for the judicial settlement of certain cat-
egories of legal disputes (cf. Whiteman's Digest of Inter-
national Law, Vol.12, p.1333). On this point, the United
States appears clearly to recognize that any jurisdiction
conferred by treaty on the Court under Article 36 (I) of
the Statute is both separate from and independent of ju-
risdiction conferred on it under Article 36.(2) by accept-
ing the optional clause. Thus, in a report on ratification
of the Supplementary Slavery Convention, the Foreign
Relations Committee of the Senate said: “Inasmuch as
the Connally amendment applies to cases referred to the
Court under Article 36 (2), it does not apply to cases
referred under Article 36 (I) which would include cases
arising out of this Convention.” (US Senate, 90 Congress,
Ist Session, Executive Report No.17, p.5.)

86. In our opinion, therefore, the suggestion that the
reservation made by France in her optional clause decla-
ration of 1966 ought to be considered as applicable to
the Court’s jurisdiction under the 1928 Act does not ac-
cord with either principle or practice.

87. It remainsto consider the French Government’s main
thesis that the terms of its 1966 declaration must be held
to prevail over those of the 1928 Act on the ground that
the optional clause declarations of France and Australia
are equivalent to a later treaty relating to the same sub-
ject-matter as the 1928 Act. This proposition seems prob-
ably to take its inspiration from the dissenting opinions
of four judges in the Electricity Company of Sofia and
Bulgaria case (P.C.1J., Series A/B, No.17), although the
case itself is not mentioned in the French Government’s
letter of 16 May 1973. These judges, although their indi-
vidual reasoning differed in some respects, were at one
in considering that a bilateral treaty of conciliation, ar-
bitration and judicial settlement concluded between Bel-
gium and Bulgaria in 1931 should prevail over the dec-
larations of the two Governments under the optional
clause, as being the later agreement between them. Quite
apart, however, from any criticisms that may be made of
the actual reasoning of the opinions, they provide very
doubtful support for the proposition advanced by the
French Government. This is because the situation in that
case was the reverse of the situation in the present case;
for there the bilateral treaty was the more recent “agree-
ment”. It is one thing to say that a subsequent treaty,
mutually negotiated and agreed, should prevail over an
earlier agreement resulting from separate unilateral acts;
it is quite another to say that a State, by its own unilat-
eral declaration alone, may alter its obligations under an
existing treaty.

88. In any event, the thesis conflicts with the Judgement
of the Permanent Court in that case; and is diametrically
opposed to the position taken by France and by Judge
Basdevant on the question in the Certain Norwegian
Loans case as well as with that taken by this Court in the
Appeal Relating to the Jurisdiction of the ICAO Council
case. In the Electricity Company of Sofia and Bulgaria
case while regarding the two optional clause declarations
as amounting to an agreement, the Permanent Court held
that they and the 1991 Treaty constituted independent
and alternative ways of access to the Court both of which,
and each under its own conditions, could be used cumu-
latively by the Applicant in trying to establish the Court’s
jurisdiction. It based its decision on what it found was
the intention of the Parties in entering into the multiplic-
ity of agreements:

*... the multiplicity of agreements concluded accept-
ing the compulsory jurisdiction is evidence that the
contracting Parties intended to open up new ways of
access to the Court rather than 1o close old ways or
allow them to cancel each other out with the ulti-

146



NUCLEAR TESTS CASES

mate result that no jurisdiction would remain” (em-
phasis added: P.C.I.J., Series A/B, No.77, p.76).

Moreover, as indications of this intention, it underlined
that both Parties had argued their cases “in light of the
conditions independently laid down by each of these two
agreements”; and that:

“Neither the Bulgarian nor the Belgian Government
at any time considered the possibility that either of
these agreements might have imposed some restric-
tion on the normal operation of the other during the
period for which they were both in force.” (Ibid., p.75;
emphasis added.)

89. In the Certain Norwegian Loans case, as we have
already indicated in paragraphs 62-65 of this opinion,
France sought to found the jurisdiction of the Court upon
the optional clause declarations alone; and she invoked
the 1928 Act, together with an Arbitration Convention
of 1904 and Hague Convention No.II of 1907, for the
purpose of establishing that Norway was subject to an
obligation to submit the matters in dispute to arbitration.
In that case, therefore, the issue of the relation between
the respective jurisdictional obligations of the Parties
under the optional clause and under treaties did not arise
with reference to the Court’s own jurisdiction. It was
raised, however, by France herself in the context of the
relation between the obligations of the Parties to accept
compulsory jurisdiction under the optional clause and
their obligations compulsorily to accept arbitration un-
der the three treaties. Moreover , in this context the tem-
poral relation between the acceptances of jurisdiction
under the optional clause and under the treaties was the
same as in the present case, the three treaties all antedat-
ing the Parties’ declarations under the optional clause.
In its observations on Norway’s preliminary objections,
after referring to the General Act of 1928 and the other
two treaties, the French Government invoked with every
apparent approval the pronouncement of the Permanent
Court in the Electricity Company of Sofia and Bulgaria
case that:

“... the multiplicity of agreements concluded accept-
ing the compulsory jurisdiction is evidence that the
contracting Parties intended to open up new ways of
access to the Court rather than to close old ways or
to allow them to cancel each other out with the result
that no jurisdiction would remain”.

Again at the oral hearing of 14 May 1957, after referring
specifically to Article 17 of the 1928 Act, the French
Government said:

“Pour que, de cette multiplicité d’engaments
d’arbitrage et de jurisdiction, découle I'incompétence
de la Cour, malgré la régle contraire de I’arrét
Compagnie d'Electricité de Sofia, il faudrait que la
Cour estime qu’il n’y a aucun différend d’ordre
juridique ..."” (1.C.J. Pleadings, Certain Norwegian
Loans, Vol. II, at pp.60-61; emphasis added.)

And in its oral reply - this time in connection with Hague
Convention No.11 of 1907 - the French Government yet
again reminded the Court of that passage in the Judge-
ment in the Electricity Company of Sofia and Bulgaria
case (ibid., at p.197).

90. The Court, in the Certain Norwegian Loans case, for
the reasons which have already been recalled, found it
unnecessary to deal with this question. Judge Basdevant,
on the other hand, did refer to it and his observations
touch very directly the issue raised by the French Gov-
ernment in the present case. Having pointed out that the
French declaration under the optional clause limited “the
sphere of compulsory jurisdiction more than did the
General Act in relations between France and Norway”,
Judge Basdevant observed:

“Now, it is clear that this unilateral Declaration by
the French Government could not modify, in this limi-
tative sense, the law that was then in force between
France and Norway.

In a case in which it had been contended that not a
unilateral declaration but a treaty between two States
had limited the scope as between them of their previ-
ous declarations accepting compulsory jurisdiction,
the Permanent Court rejected this contention ..."
(1.C.J. Reports 1957, p.75.)

He then quoted the passage from the Electricity Com-
pany of Sofia and Bulgaria case about “multiplicity of
agreements” and proceeded to apply it to the Certain
Norwegian Loans case as follows:

“A way of access to the Court was opened up by the
accession of the two Parties to the General Act of
1928. It could not be closed or cancelled out by the
restrictive clause which the French Government, and
not the Norwegian Government, added to its fresh
acceptance of compulsory jurisdiction stated in its
declaration of 1949. This restrictive clause, emanat-
ing from only one of them does not constitute the
law between France and Norway. The clause is not
sufficient to set aside the judicial system existing
between them on this point. It cannot close the way
of accessto the Court that was formerly open or can-
cel it out with the result that no jurisdiction would
remain. ([.C.J. Reports 1957, pp.75 and 76, empha-
sis added).

It is difficult to imagine a more forcible rejection of the
thesis that a unilateral declaration may modify the terms
on which compulsory jurisdiction has been accepted
under an earlier treaty than that of Judge Basdevant on
the Certain Norwegian Loans case.

91. The issue did arise directly with reference to the
Court’s jurisdiction in the Appeal Relating to the Juris-
diction of the ICAO Council case (I.C.J. Reports 1972,
p.46), where India in her Application had founded the
jurisdiction of the Court on certain provisions of the
Convention on International Civil Aviation and of the
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International Air Services Transit Agreement, together
with Articles 36 and 37 of the Statute of the Court. Paki-
stan, in addition to raising certain preliminary objections
to jurisdiction on the basis of provisions in the treaties
themselves, had argued that the Court must in any event
hold itself to lack jurisdiction by reason of the effect of
one of India’s reservations to her acceptance of compul-
sory jurisdiction under the optional clause (ibid., p.53,
and I.C.J. Pleadings, Appeal Relating to the Jurisdic-
tion of the ICAO Council, p.379). In short, Pakistan had
specifically advanced in that case the very argument now
put forward by the French Government in the Annex to
its letter of 16 May 1973. Furthermore, India’s declara-
tion containing the reservation in question had been made
subsequently to the conclusion of the two treaties, so that
the case was on all fours with the present case. The Court,
the Judgement shows, dealt with the treaties and the op-
tional clause declarations as two separate and wholly
independent sources of jurisdiction. Speaking, inter alia,
of Pakistan’s reliance on the reservation in India’s dec-
laration, the Court observed:

“In any event, such matters would become material
only if it should appear that the Treaties and their
jurisdictional clauses did not suffice, and that the
Court’s jurisdiction must be sought outside them,
which, for reasons now to be stated, the Court does
not find to be the case.” (1.C.J. Reports 1972, p.53.)

Having then stated these reasons, which were that the
Court rejected Pakistan’s preliminary objections relat-
ing to the jurisdictional clauses of the Treaties and up-
held its jurisdiction under those clauses, the Court sum-
marily disposed of the objection based on the reserva-
tion in India’s declaration:

“Since therefore the Court is invested with jurisdic-
tion under those clauses and, in consequence ... un-
der Article 36, paragraph 1, and under Article 37, of
its Statute, it becomes irrelevant to consider the ob-
Jections 1o other possible bases of jurisdiction” (Ibid.,
p.60; emphasis added.)

Thus the Court expressly held the reservation in India’s
subsequent declaration under the optional clause to be
of no relevance whatever in determining the Court’s ju-
risdiction under the earlier treaties.

Australia’s Alleged Breach of the 1928 Act in 1939

92. Finally, one further argument put forward in the An-
nex to the letter of 16 May 1973 for considering the 1928
Act inapplicable between France and Australia needs to
be mentioned. In connection with another contention of
the French Government, we have already referred to the
notification addressed by Australia to the Secretary-Gen-
eral of the League of Nations four days after the out-
break of the Second World War to the effect that she
would not regard her accession to the Act as “covering
or relating to any dispute arising out of events occurring

during present crisis” (para.27). The further argument
now requiring our attention is that this notification was
not in accord with the provision in Article 45 concerning
modification of reservations; that Australia refrained from
regularizing her position with regard to this provision
when it could have done so in 1944; and that, although
France never protested against the supposed breach of
the Act, the French Government is not bound to respect
a treaty which Australia herself has “ceased to respect
since a date now long past”. We have already pointed
out that Australia, as also Canada, justified her notifica-
tion of the new reservation on the basis of the break-
down of collective security under the League and the
resulting fundamental change in the situation obtaining
when she acceded to the Act, and that if that justification
was well founded, there was no pressing need to “regu-
larize” her position under the Act in 1944. Reference to
the historical context in which the Australian notifica-
tion was made shows also that this further argument lacks
all plausibility.

93. In February 1939 France, the United Kingdom, In-
dia and New Zealand each notified the Secretary-Gen-
eral of their reservations from the 1928 Act of “disputes
arising out of any war in which they might be engaged”.
These notifications were all made expressly under Arti-
cle 45 of the Act, and were accompanied by explana-
tions referring to the withdrawal of some Members of
the League and the reinterpretation by others of their
collective security obligations. Having regard d to the
similarity of the terms of the four notifications and the
fact that they were deposited almost simultaneously (on
14th and 15th February 1939) it seems evident that the
four States acted together. Similar action was not, how-
ever, taken by either Australia or Canada with reference
to the 1928 Act at that date.

On 7 September 1939, four days after the outbreak of
hostilities, the United Kingdom, Australia, New Zealand
and Canada by letter notified the Secretary-General of
the League that they would “not regard their acceptance
of the optional clause as covering disputes arising out of
events occurring during the present hostilities”. The
United Kingdom’s letter contained lengthy explanations
referring to the breakdown of collective security under
the League and the resulting fundamental change in the
conditions which had existed when it accepted the op-
tional clause; and these explanations have generally been
understood as invoking, whether rightly or wrongly, the
doctrine of fundamental change of circumstances. The
Australian Government specifically associated itself with
the explanations given by the United Kingdom Govern-
ment, as also did the French Government when it depos-
ited its notification of a similar reservation only three
days later. South Africa and India followed suit a short
time afterwards. Again, it is evident that the notifications
of France and the Commonwealth States were made in
consultation and with an eye to disputes which might
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arise between the Allies and neutral States. It was in ac-
cord with this policy that Australia, on the same day as
she made her notification regarding the optional clause,
also notified her similar reservation in respect of the
General Act. In doing so, she expressly based herself on
the explanations given by the United Kingdom in its
notification regarding the optional clause with which, as
has been stated, France also associated herself. Further-
more, if Australia’s notification regarding the General
Act did not conform to the terms of Article 45 of that
Act, France’s notification regarding the optional clause
equally did not conform to the terms of her acceptance
of the optional clause, which was due to continue in force
without modification until 25 August 1941. Accordingly,
if France was justified in invoking fundamental change
of circumstances with respect to her acceptance of the
optional clause, Australia was also justified in doing so
with respect to her acceptance of the 1928 Act.

The mere recalling of the historical context thus suffices
to discount this argument regarding Australia’s alleged
breach of the Act. Even if this were not so, the sugges-
tion that France is now entitled to invoke the alleged
breach as a ground for considering the Act inapplicable
with respect to Australia, for the first time nearly 35 years
after the event, does not commend itself as compatible
with the law of treaties (cf. Arts. 45 and 60 of the Vienna
Convention on the law of Treaties).

CONCLUSIONS ONTHE QUESTION OF
JURISDICTION

94. In our view, therefore, close examination of the vari-
ous objections to the Court’s assuming jurisdiction on
the basis of the General Act of 1928, which are devel-
oped in the French Government'’s letter and Annex of 16
May 1973, show them all to be without any sound foun-
dation. Nor has our own examination of the matter, pro-
prio motu, revealed any other objection calling for con-
sideration. We accordingly conclude that Article 17 of
the 1928 Act provides in itself a valid and sufficient ba-
sis for the Applicant to establish the jurisdiction of the
Court in the present case.

95. Tt follows that, as was said by the Court in the Ap-
peal Relating to the Jurisdiction of the ICAO Council
case, “it becomes irrelevant to consider the objections to
other possible bases of jurisdiction”. We do not, there-
fore, find it necessary to examine the alternative basis of
jurisdiction invoked by the Applicant, i.e. the two decla-
rations of the Parties under the optional clause, or any
problems which the reservations to these declarations
may raise.

PART Il
THE REQUIREMENTS OF
ARTICLE 17 OF THE 1928 ACT
AND THE ADMISSIBILITY OF
THE APPLICATION

96. In our view, it is clear that there are no grounds on
which the Applicant’s claim might be considered inad-
missible. The extent to which any such proposed grounds
are linked to the jurisdictional issue or are considered
apart from that issue will be developed in this part of our
opinion. At the outset we affirm that there is nothing in
the conceptof admissibility which should have precluded
the Applicant from being given the opportunity of pro-
ceeding to the merits. This observation applies, in par-
ticular, to the contention that the claim of the Applicant
reveals no legal dispute or, put differently, that the dis-
pute is exclusively of a political character and thus non-
justiciable.

97. Under the terms of Article 17 of the 1928 Act, the
jurisdiction which it confers on the Court is over “all
disputes with regard to which the parties are in conflict
as to their respective rights (subject of course to the res-
ervations made under Article 39 of the Act.) Article 17
provides: “it is understood that the disputes referred to
are in particular those mentioned in Article 36 of the Stat-
ute of the Permanent Court...” The disputes mentioned
in Article 36 of the Statute of the Permanent Court are
the four classes of legal disputes in the optional clause
of that Statute and of the present Statute. Moreover, sub-
ject to one possible point which does not arise in the
present case it is generally accepted that these four classes
of legal disputes and the earlier expression in Article 17
“all disputes with regard to which the parties are in con-
flict as to their respective rights” have to all intents and
purposes the same scope. It follows that what is a dis-
pute “with regard to which the parties are in conflict as
to their respective rights” will also be a dispute which
falls within one of the four categories of legal disputes
mentioned in the optional clause and vice versa.

98. In the present proceedings, Australia has described
the subject of the dispute in paragraphs 2-20 of her Ap-
plication. Inter alia, she there states that in a series of
diplomatic Notes beginning in 1963 she repeatedly
voiced to the French Government her opposition to
France's conduct of atmospheric nuclear tests in the South
Pacific region; and she identifies the legal dispute as hav-
ing taken shape in diplomatic Notes of 3 January, 7 Feb-
ruary and 13 February 1973 which she annexed to her
Application. In the first of these three Notes, the Aus-
tralian Government made clear its opinion that the con-
ducting of such tests would:
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*“... be unlawful - particularly in so far as it involves
modification of the physical conditions of and over
Australian territory; pollution of the atmosphere and
of the resources of the seas; interference with free-
dom of navigation both on the high seas and in the
airspace above; and infraction of legal norms con-
cerning atmospheric testing of nuclear weapons”.

This opinion was challenged by the French Government
in its reply of 7 February 1973, in which it expressed its
conviction that “its nuclear experiments have not vio-
lated any rule of international law” and controverted Aus-
tralia’s legal contentions point by point. In a further Note
of 13 February, however, the Australian Government ex-
pressed its disagreement with the French Government’s
views, repeated its opinion that the conducting of the
tests violates rules of international law, and said it was
clear that “in this regard there exists between our two
Governments a substantial legal dispute”. Then, after
extensive observations on the consequences of nuclear
explosions, the growth of the awareness of the danger of
nuclear testing and of the particular aspects and specific
consequences of the French tests, Australia set out seria-
tim, in paragraph 49 of her Application, three separate
categories of Australia’s rights which she contends have
been, are, and will be violated by the French atmospheric
tests,

99. Prima facie, it is difficult to imagine a dispute which
in its subject matter and in its formulation is more clearly
a “legal dispute” than the one submitted to the Court in
the Application. The French Government itself does not
seem in the diplomatic exchanges to have challenged the
Australian Government’s characterization of the dispute
as a “substantial legal dispute”, even although in the
above-mentioned Note of 7 February 1973 it expressed
a certain skepticism regarding the legal considerations
invoked by Australia. Moreover, neither in its letter of
16 May 1973 addressed to the Court nor in the Annex
enclosed with that letter did the French Government for
a moment suggest that the dispute is not a dispute “with
regard to which the parties are in conflict as to their re-
spective rights” or that it is not a “legal dispute”. Al-
though in that letter and Annex, the French Government
advanced a whole series of arguments for the purpose of
justifying its contention that the jurisdiction of the Court
cannot be founded in the present case on the General
Act of 1928, it did not question the character of the dis-
pute as a “legal dispute” for the purposes of Article 17 of
the Act.

100. In the Livre blanc sur les expériences nucléaires
published in June 1973, however, the French Govern-
ment did take the stand that the dispute is not a legal
dispute. Chapter II, entitled “Questions juridiques” con-
cludes with a section on the question of the Court’s ju-
risdiction, the final paragraph of which reads:

“La Cour n’est pas compétente, enfin, parce que
I’affaire qui lui est soumise n’est pas
fondamentalement un différend d’ordre juridique. Elle
se trouve, en fait et par divers biais, invitée A prodre
position sur un probléme purement politique et
militaire. Ce n’est, selon le Gouvernement frangais,
ni son réle ni sa vocation.” (P.23.)

This clearly is an assertion that the dispute is one con-
cerned with matters other than legal and, therefore, not
Jjusticiable by the Court.

101. Complying with the Court’s Order of 22 June 1973,
Australia submitted her observations on the questions of
the jurisdiction of the Court and the admissibility of the
Application. Under the rubric of “jurisdiction” she ex-
pressed her views, inter alia, on the question of the politi-
cal or legal nature of the dispute; and under the rubric of
“admisability” she furnished further explanations of the
three categories of rights which she claims to be violated
by France’s conduct of nuclear atmospheric tests in the
South Pacific region. These rights, as set out in paragraph
49 of the Application and developed in her pleadings, may
be broadly described as follows:

(1) A right aimed to be possessed by any State, includ-
ing Australia, to be free from atmospheric nuclear
weapon tests, conducted by any State, in virtue of
what Australia maintains is now a generally accepted
rule of customary international law prohibiting all
such tests. As support for the alleged right the Aus-
tralian Government invoked a variety of considera-
tions, including the development from 1955 onwards
of a public opinion strongly opposed to atmospheric
tests, the conclusion of the Moscow Test Ban Treaty
in 1963, the fact that some 106 States, have since
become parties to that Treaty, diplomatic and other
expressions of protests by numerous States in regard
to atmospheric tests, rejected resolutions of the Gen-
eral Assembly condemning such tests as well as pro-
nouncements of the Stockholm Conference on the
Human Environment, Articles 55 and 56 of the Char-
ter, provisions of the Universal Declaration of Hu-
man Rights and of the International Covenant on Eco-
nomic, Social and Cultural Rights and other pro-
nouncements on human rights in relation to the envi-
ronment,

(2) A right, said to be inherent in Australia’s own territo-

rial sovereignty, to be free from the deposit on her

territory and dispersion in her air space, without her
consent, of radio-active fall-out from the French nu-
clear tests. The mere fact of the trespass of the fall-
out, the harmful effects which flow from such fall-
out and the impairment of her independent right to
determine what acts shall take place within her terri-
tory (which she terms her “decisional sovereignty”)
all constitute, she maintains, violations of this right.
As support for this alleged right, the Australian Gov-
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ernment invoked a variety of legal material, includ-
ing pronouncements of this Court in the Corfu Chan-
nel case (I.C.J. Reports 1949, at pp.22 and 35), of
Mr. Huber in the Island of Palmas Arbitration
(UNRIAA, Vol Il p.839) and of the Permanent Court
of International Justice in the Customs Union case
(PC.LJ., Series A/B, No.41, at p.39), the General
Assembly’s Declaration on Principles of International
Law concemning Friendly Relations and Co-operation,
the Charter of the Organization of African Unity, and
Declarations of the General Assembly and of Unesco
regarding satellite broadcasting and opinions of writ-
ers.
(3) A right, said to be derived from the character of the
high seas as res commumis and to be possessed by
Australia in common with all other maritime States,
to have the freedoms of the high seas respected by
France; and, in particular, to require her to refrain
from (a) interference with the ship and aircraft of other
States on the high seas and in the superjacent air space,
and (b) the pollution of the high seas by radioactive
fallout. As support for this alleged right, the Austral-
ian Government referred to Articles 2 and 25 of the
Geneva Convention of 1958 on the High Seas, com-
mentaries of the International Law Commission on
the corresponding provisions of its draft Articles on
the Law of the Sea and to other legal materials in-
cluding the record of the —— of the International
Law Commission; passages in the Court’s Judgement
in the Anglo-Norwegian Fisheries case, various dec-
larations and treaty provisions relating to marine pol-
lution, and opinions of writers.

In response to a question put by a Member of the Court,
the Australian Government also furnished certain expla-
nations regarding (i) the distinction which it draws be-
tween the transmission of chemical or other matter from
one State’s territory to that of another as a result of a nor-
mal and natural use of the former’s territory and one which
does not result from a normal and natural use; and (ii) the
relevance or otherwise of harm or potential harm as an
element in the legal cause of action in such cases.

102. Inregard to each of the above-mentioned categories
of legal rights, Australia maintained that there is a cor-
relative legal obligation resting upon France, the breach
of which would involve the latter in international respon-
sibility towards Australia. In addition, she developed a
general argument by which she sought to engage the in-
ternational responsibility of France on the basis of the
doctrine of “abuse of rights” in the event that France should
be considered as, in principle, invested with a right to carry
out atmospheric nuclear tests. In this connection, she re-
ferred to a dictum of Judge Alvarez in the Anglo-Iranian
0il Co. case, the Report of the Asian-African Legal Con-
sultative Committee in 1964 on the Legality of Nuclear
Tests, Article 74 of the Charter, the opinions of certain

jurists and other legal materials,

103. Under the rubric of “admissibility”, Australia also
presented her views on the question, mentioned in para-
graph 23 of the Order of 22 June 1973, of her “legal inter-
est” in respect of the claims put forward in her applica-
tion. She commented, in particular, on the question
whether, in the case of a right possessed by the interna-
tional community as a whole, an individual State, inde-
pendently of material damage to itself, is entitled to seek
the respect of that right by another State. She maintained
in regard to certain categories of obligations owed erga
omnes that every State may have a legal interest in their
performance, citing certain pronouncements of the Per-
manent Court and of this Court and more especially the
pronouncement of this Court on the matter in the Barce-
lona Traction Light and Power Company Case (second
phase L.C.J. Reports 1970, p.32). With regard to the right
said to be inherent in Australia’s own territorial sover-
eignty, she considered it obvious that a state possesses a
legal interest in the protection of its territory from any
form of extemnal harmful action as well as in the defence
of the well-being of its population and in the protection
of national sovereignty and independence” with regard to
the right said to be derived from the character of the high
seas as raes communis, Australia maintained that every
State has a legal interest in safeguarding the respect by
other States of freedom of the seas; that the practice of
States demonstrates the irrelevance of the possession a
specific interest on the part of the individual State, and
that this general legal interest of all States in safeguard-
ing the freedom of the seas has received express recogni-
tion in connection with nuclear tests. As support for the
above proposition she cited a variety of legal material.

104. In giving this very summary account of the legal
contentions of the Australian Govenment, we are not to
be taken to express any view as to whether any of them
are well or ill founded. We give it for the sole purpose of
indicating the context in which Article 17 of the 1928 Act
has to be applied and the admissibility of Australia’s Ap-
plication determined. Before we draw any conclusions,
however, from that account of Australia’s legal conten-
tions, we must also indicate our understanding of the prin-
ciples which should govern our determination of these
matters at the present stage of the proceedings.

105. The matters raised by the issues of “legal or politi-
cal dispute” and “legal interest”, although intrinsically
matters of admissibility, are at the same time matters
which, under the terms of Article 17 of the 1928 Act, also
go to the Court’s jurisdiction in the present case. Accord-
ingly, it would be pointless for us to characterize any par-
ticular issue as one of jurisdiction or of admissibility, more
especially as the practice neither of the Permanent Court
nor of this Court supports the drawing of a sharp distinc-
tion between preliminary objections to jurisdiction and
admissibility. In the Court’s practice the emphasis has been
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laid on the essentially preliminary or non-preliminary
character of the particular objection rather than on its clas-
sification as a matter of jurisdiction or admissibility (cf.
Art. 62 of the Rules of the Permanent Court, Art. 62 of
the old Rules of this Court and Art. 67 of the new Rules).
This is because, owing to the consensual nature of the
jurisdiction of an international tribunal, an objection to
jurisdiction no less than an objection to admissibility may
involve matters which relate to the merits; and then the
critical question is whether the objection can or cannot
properly be decided in the preliminary proceedings with-
out pleadings affording the parties the opportunity to plead
to the merits. The answer to this question necessarily de-
pends on whether the objection is genuinely of a prelimi-
nary character or whether it is too closely linked to the
merits to be susceptible of a just decision without first
having pleadings on the merits. So it is that, in specifying
the task of the Court when disposing of preliminary ob-
jections of Article 67 paragraph 7 of the Rules expressly
provides as one possibility, that the Court should “declare
that the objection does not possess, in the circumstances
of the case, an exclusively preliminary character.” These
principles clearly apply in the present case even although
owing to the absence of France from the proceedings, the
issues of jurisdiction and admissibility now before the
Court have not been raised in the form of objections stricto
sensu.

106. The French Government’s assertion that the dispute
is not fundamentally of a legal character and concerns a
purely political and military question is, in essence, a con-
tention that it is not a dispute in which the Parties are in
conflict as to their legal rights; or that it does not fall within
the categories of legal disputes mentioned in Article 36(2)
of the Statute. Or, again, the assertion may be viewed as a
contention that international law imposes no legal obli-
gations upon France in regard to the matters in dispute
which, therefore, are to be considered as matters left by
international law exclusively within her national jurisdic-
tion; or, more simply, as a contention that France’s nu-
clear experiments do not violate any existing rule of in-
ternational law, as the point was put by the French Gov-
ernment in its diplomatic Note to the Australian Govern-
ment of 7 February 1973. Yet, however the contention is
framed, it is manifestly and directly related to the legal
merits of the Applicant’s case. Indeed, in whatever way it
is framed, such a contention, as was said of similar pleas
by the Permanent Court in the Electricity Company of
Sofia and Bulgaria case, “forms a part of the actual mer-
its of the dispute” and “amounts not only to encroaching
on the merits, but to coming to a decision in regard to one
of the fundamental factors of the case” (P.C.LJ., Series A/
B, No.77, at pp.78 and 82-83). In principle, therefore, such
a contention cannot be considered as raising a truly pre-
liminary question.

107. We say “in principle” because we recognize that, if
an applicant were to dress up as a legal claim a case which

to any informed legal mind could not be said to have any
rational, that is, reasonably arguable, legal basis, an ob-
Jection contesting the legal character of the dispute might
be susceptible of decision in limine as a preliminary ques-
tion. This means that in the preliminary phase of proceed-
ings, the Court may have to make a summary survey of
the merits to the extent necessary to satisfy itself that the
case discloses claims that are reasonably arguable or is-
sues that are reasonably contestable; in other words, that
these claims or issues are rationally grounded on one or
more principles of law, the application of which may re-
solve the dispute. The essence of this preliminary survey
of the merits s that the question of jurisdiction for admis-
sibility under consideration is to be determined not on
the basis of whether the applicant’s claim is right but ex-
clusively on the basis whether it discloses a right to have
the claim adjudicated. An indication of the merits of the
applicant’s case may be necessary to disclose the rational
and arguable character of the claim, but neither such a
preliminary indication of the merits nor any finding of
Jjurisdiction or admissibility made upon it may be taken
to prejudge the merits . It is for this reason that, in inves-
tigating the merits for the purpose of deciding prelimi-
nary issues, the Court has always been careful to draw
the line at the point where the investigation may begin to
encroach upon the decision of the merits. This applies to
disputed questions of law no less than to disputed ques-
tions of fact: the maxim jura novit curia does not mean
that the Court may adjudicate on points of law in a case
without hearing the legal arguments of the parties.

108. The precise test to be applied may not be easy to
state in a single combination of words. But the consistent
jurisprudence of the Permanent Court and of this Court
seems to us clearly to show that, the moment a prelimi-
nary survey of the merits indicates that issues raised in
preliminary proceedings cannot be determined without
encroaching upon and prejudging the merits, they are not
issues which may be decided without first having plead-
ings on the merits (cf. Nationality Decrees Issued in Tu-
nis and Morocco, Advisory Opinion, P.C.1.J.,Series B, No.
4; Right of Passage over Indian Territory case, I.C.J. Re-
ports 1957, at pp. 133-134; the Interhandel case, I.C.J.
Reports 1959, pp.23-25). We take as our general guide
the observations of this Court in the Inferhandel case when
rejecting a plea of domestic jurisdiction which had been
raised as a preliminary objection:

“In order to determine whether the examination of the
grounds thus invoked is excluded from the jurisdiction of
the Court for the reason alleged by the United States, the
Court will base itself on the course followed by the Per-
manent Court of International Justice in its Advisory
Opinion concerning Nationality Decrees issued in Tunis
and Morocco (Series B, No.4), when dealing with a simi-
lar divergence of view. Accordingly, the Court does not,
at the present stage of the proceedings, intend to assess
the validity of the grounds invoked by the Swiss Gov-
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ernment or to give an opinion on their interpretation, since
that would be to enter upon the merits of the dispute.
The Court will confine itself to considering whether the
grounds invoked by the Swiss Government are such as to
justify the provisional conclusion that they may be of
relevance in this case and if so, whether questions relat-
ing to the validity and interpretation of those grounds
are questions of international law.” (Emphasis added.)

In the Interhandel case, after a summary consideration
of the grounds invoked by Switzerland, the Court con-
cluded that they both involved questions of international
law and therefore declined to entertain the preliminary
objection.

109. The summary account which we have given above
of the grounds invoked by Australia in support of her
claims appears to us amply sufficient, in the language of
the Court in the Interhandel Case, “to justify the provi-
sional conclusion that they may be of relevance in this
case”, and that “questions relating to the validity and
interpretation of these grounds are questions of interna-
tional law”. It is not for us “to assess the validity of those
grounds” at the present stage of the proceedings since
that would be to “enter upon the merits of the dispute”.
But our summary examination of them satisfies us that
they cannot fairly be regarded as frivolous or vexatious
or as a mere attorney’s mantle artfully displayed to cover
an essentially political dispute. On the contrary, the
claims submitted to the Court in the present case and the
legal contentions advanced in support of them appear to
us to be based on rational and reasonably arguable
grounds. Those claims and legal contentions are rejected
by the French Government on legal grounds. In our view,
these circumstances in themselves suffice to qualify the
present dispute as a “dispute in regard to which the par-
ties are in conflict as to their legal rights” and as a “legal
dispute” within the meaning of Article 17 of the 1928
Act.

110. The conclusion just stated conforms to what we
believe to be the accepted view of the distinction be-
tween disputes as to rights and disputes as to so-called
conflicts of interests. According to that view, a dispute is
political, and therefore non-justiciable, where the claim
is demonstrably rested on other than legal considerations,
e.g. on political, economic or military considerations. In
such disputes one, at least, of the parties is not content to
demand its legal rights, but asks for the satisfastion of
some interest of its own even although this may require
a change in the legal situation existing between them. In
the present case, however, the Applicant invokes legal
rights and does not merely pursue its political interest; it
expressly asks the Court to determine and apply what it
contends are existing rules of international law. In short,
it asks for the settlement of the dispute “on the basis of
respect for law”, which is the very hall-mark of a re-
quest for judicial, not political settlement of an interna-

tional dispute (cf. Interpretation of Article 3, paragraph
2, of the Treaty of Lausanne, P.C.I.J., Series B, No.12,
p-26). France also, in contesting the Applicant’s claims,
is not merely invoking its vital political or military inter-
ests but is alleging that the rules of international law in-
voked by the Applicant do not exist or do not warrant the
import given to them by the Applicant. The attitudes of
the Parties with reference to the dispute, therefore, ap-
pear to us to show conclusively its character as a “legal”
and justiciable dispute.

111. This conclusion cannot, in our view, be affected by
any suggestion or supposition that in bringing the case
to the Court, the Applicant may have been activated by
political motives or considerations. Few indeed would
be cases justiciable before the Court if a legal dispute
were to be regarded as deprived of its legal character by
reason of one of the parties being also influenced by
political considerations. Neither in contentious cases nor
in requests for advisory opinions has the Permanent Court
or this Court ever at any time admitted the idea that an
intrinsically legal issue would loose its legal character
by reason of political considerations surrounding it.

112. Nor is our conclusion in any way affected by the
suggestion that in the present case the Court, in order to
give effect to Australia’s claims, would have to modify
rather than apply the existing law. Quite apart from the
fact that the Applicant explicitly asks the Court to apply
the existing law, it does not seem to us that the Court is
here called upon to do anything other than exercise its
normal function of deciding the dispute by applying the
law in accordance with the express directions given to
the Court in Article 38 of the Statute. We fully recognize
that, as was emphasized by the Court recently in the Fish-
eries Jurisdiction cases, “the Court, as a court of law,
cannot render judgement sub specie legis feren dae, or
anticipate the law before the legislator has laid it down”
(I.C.J., Reports 1974, at pp.23-24 and 192). That pro-
nouncement was, however, made only after full consid-
eration of the merits in those cases. It can in no way
mean that the Court should determine in limine litis the
character, as lex lata or lex furanda, of an alleged rule of
customary law and adjudicate upon its existence or non-
existence in preliminary proceedings without having first
afforded the parties the opportunity to plead the legal
merits of the case. In the present case, the Court is asked
to perform its perfectly normal function of assessing the
various elements of State practice and legal opinion ad-
duced by the Applicant as indicating the development of
a rule of customary law. This function the Court per-
formed in the Fisheries Jurisdiction cases, and if in the
present case the Court had proceeded to the merits and
upheld the Applicant’s contentions in the present case, it
could only have done so on the basis that the alleged
rule had indeed acquired the character of lex lata.

113. Quite apart from these fundamental considerations,
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we cannot fail to observe that, in alleging violations of
its territorial sovereignty and of rights derived from the
principle of the freedom of the high seas, the Applicant
also rests its case on long-established - indeed elemental
- rights, the character of which as lex lata is beyond ques-
tion. In regard to these rights the task which the Court is
called upon to perform is that of determining their scope
and limits vis-a-vis the rights of other States, a task in-
herent in the function entrusted to the Court by Article
38 of the Statute.

114. These observations also apply to the suggestion
that the Applicant is in no position to claim the existence
of a rule of customary international law operative against
France in as much as the Applicant did not object to, and
even actively, assisted in, the conduct of atmospheric
nuclear tests in the Pacific Ocean region prior to 1963.
Clearly this is a matter involving the whole concept of
the evolutionary character of customary international law
upon which the Court should not pronounce in these pre-
liminary proceedings. The very basis of the Applicant’s
legal position, as presented to the Court, is that in con-
nection with and after the tests in question there devel-
oped a growing awareness of the dangers of nuclear fall-
out and a climate of public opinion strongly opposed to
atmospheric tests and that the conclusion of the Mos-
cow Test Ban Treaty in 1963 led to the development of a
rule of customary law prohibiting such tests. The Appli-
cant has also drawn attention to its own constant opposi-
tion to atmospheric tests from 1963 onwards. Conse-
quently, although the earlier conduct of the Applicant is
no doubt one of the elements which would have had to
be taken into account by the Court, it would have been
upon the evidence of State practice as a whole that the
Court would have had to make its determination of the
existence or non-existence of the alleged rule. In short,
however relevant, this point appears to us to belong es-
sentially to the legal merits of the case, and not to be one
appropriate for determination in the present preliminary
proceedings.

115. We are also unable to see how the fact that there is
a sharp conflict of view between the Applicant and the
French Government concerning the materiality of the
damage or potential risk of damage resulting from nu-
clear fall-out could either affect the legal character of
the dispute or call for the Application to be adjudged
inadmissible here and now. This question again appears
to us to belong to the stage of the merits. On the one
side, the Australian Government has given its account of
“nuclear explosions and their consequences” in para-
graphs 22-39 of the Application and, in dealing with the
growth of international concern on this matter, has cited
a series of General Assembly resolutions, the establish-
ment of UNSCEAR in 1955 and its subsequent reports
on atomic radiation, the Test Ban Treaty itself, the Treaty
for the Prohibition of Nuclear Weapons in Latin America,
and declarations and resolutions of South Pacific States,

Latin American States, African and Asian States, and a
resolution of the Twenty-sixth Assembly of the World
Health Organization. It has also referred to the psycho-
logical injury said to be caused to the Australian people
through their anxiety as to the possible effects of radio-
active fall-out on the well-being of themselves and their
descendants. On the other side, there are before the Court
repeated assurances of the French Government, in dip-
lomatic Notes and public statements, concerning the pre-
cautions taken by her to ensure that the nuclear tests
would be carried out “in complete security”. There are
also reports of various scientific bodies, including those
of the Australian National Radiation Advisory Commit-
tee in 1967, 1969, 1971 and 1972 and of the New Zea-
land National Radiation Laboratory in 1972, which all
concluded that the radioactive fall-out from the French
tests was below the damage level for public health pur-
poses. In addition, the Court has before it the report of
Meeting of Australia and French scientists in May 1973
in which they arrived at common conclusions to the data
of the amount of fall-out but differed as to the interpreta-
tion of the data in terms of the biological risks involved.
Whatever impressions may be gained from a prima facie
reading of the evidence so far presented to the Court, the
questions of the materiality of the damage resulting from,
and of the risk of future damage from, atmospkeric nu-
clear tests, appear to us manifestly questions which can-
not be resolved in preliminary proceedings without the
parties having had the opportunity to submit their full
case to the Court.

116. The dispute as to the facts regarding damage and
potential damage from radio-active nuclear fall-out it-
self appears to us to be a matter which falls squarely
within the third of the categories of legal disputes listed
in Article 36 (2) of the Statute: namely a dispute con-
cerning “the existence of any fact which, if established,
would constitute a breach of an international obligation”
Such a dispute, in our view, is inextricably linked to the
merits of the case. Moreover, Australia in any event con-
tends, in respect of each one of the rights which she in-
vokes, that the right is violated by France’s conduct of
atmospheric tests independently of proof of damage suf-
fered by Australia. Thus, the whole issue of material dam-
age appears 10 be inextricably linked to the merits. Just
as the question whether there exists any general rule of
international law prohibiting atmospheric tests is *‘a ques-
tion of international law” and part of the legal merits of
the case, so also is the point whether material damage is
an essential element in that alleged rule. Similarly, just
as the questions whether there exist any general rules of
international law applicable to invasion of territorial sov-
ereignty by deposit of nuclear fall-out and regarding vio-
lation of so-called “decisional sovereignty” by such a
deposit are “questions of international law” and part of
the legal merits, so also is the point whether material
damage is an essential element in any such alleged rules.
Mutatis mutandis, the same may be said of the question
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whether a State claiming in respect of an alleged viola-
tion of the freedom of the seas has to adduce material
damage to its own interests.

117. Finally, we turn to the question of Australia’s legal
interest in respect of the claims which she advances. With
regard to the right said to be inherent in Australia’s terri-
torial sovereignty, we think that she is justified in con-
sidering that her legal interest in the defence of that right
is self-evident. Whether or not she can succeed in per-
suading the Court that the particular right which she
claims falls within the scope of the principle of territo-
rial sovereignty, she clearly has a legal interest to litigate
that issue in defence of her territorial sovereignty. With
regard to the right to be free from atmospheric tests, said
to be possessed by Australia in common with other States,
the question of legal interest appears to us to be part of
the general legal merits of the case. If the materials ad-
duced by Australia were to convince the Court of the
existence of a general rule of international law, prohibit-
ing atmospheric nuclear tests, the Court would at the same
time have to determine what is the precise character and
content of that rule and, in particular, whether it confers
aright on every State individually to prosecute a claim
to secure respect for the rule. In short, the question of
“legal interest” cannot be separate from the substantive
legal issue of the existence and scope of the alleged rule
of customary international law. Although we recognize
that the existence of a so-called actio popularis in inter-
national law is a matter of controversy, the observations
of this Court in the Barcelona Traction, Light and Power
Company, Limited case', suffice to show that the ques-
tion is one that may be considered as capable of rational
legal argument and a proper subject of litigation before
this Court.

118. As to the right said to be derived from the principle
of the freedom of the high seas, the question of *“legal
interest” once more appears clearly to belong to the gen-
eral legal merits of the case. Here, the existence of the
fundamental rule, the freedom of the high seas, is not in
doubt, finding authoritative expression in Article 2 of
the Geneva Convention of 1958 on the High Seas. The
issues disputed between the Parties under this head are
(i) whether the establishment of a nuclear weapon-test-
ing zone covering areas of the high seas and the
superjacent air space are permissible under that rule or
are violations of the freedoms of navigation and fishing,
and (ii) whether atmospheric nuclear tests also them-
selves constitute violations of the freedom of the seas by
reason of the pollution of the waters alleged to result
from the deposit of radio-active fall-out. In regard to these
issues, the Applicant contends that it not only has a gen-
eral and common interest as a user of the high seas but
also that its geographical position gives it a special in-

terest in freedom of navigation, over-flight and fishing
in the South Pacific region. That States have individual
as well as common rights with respect to the freedoms
of the high seas is implicit in the very concept of such
freedoms which involve rights of way possessed by every
State as is implicit in numerous provisions of the Ge-
neva Convention of 1958 on the High Seas. It is indeed
evidenced in the long history of international disputes
arising from intradictory assertions of their rights on the
high seas by individual States. Consequently it seems to
us that it would be difficult to admit that the applicant in
the present case is not entitled even to litigate the ques-
tion whether it has a legal interest individually to insti-
tute proceedings in respect of what she alleges to be vio-
lations of the freedom of the high seas, overflight and
fishing. This question [illegible] in our view, could only
be decided by the Court at the stage of the merits.

119. Having regard to the foregoing observations, we
think it clear that none of the questions discussed in this
part of our opinion would constitute a bar to the exercise
of the Court’s jurisdiction with respect to the merits of
the case on the basis of Article 17 of the 1928 Act.
Whether regarded as matters of jurisdiction or of admis-
sibility, they are all either without substance or do “not
possess, in the circumstances of the case, an exclusively
preliminary character”. Dissenting, as we do, from the
Court’s decision that the claim of Australia no longer
has any object, we consider that the Court should have
now decided to proceed to pleadings on the merits.

PART IV
CONCLUSION

120. Since we are of the opinion that the Court has ju-
risdiction and that the case submitted to the Court dis-
closes no ground on which Australia’s claims should be
considered inadmissible, we consider that the Applicant
had a right under the Statute and the Rules to have the
case adjudicated. This right the Judgement takes away
from the Applicant by a procedure and by reasoning
which, to our regret, we can only consider as lacking
any justification in the Statute and Rules or in the prac-
tice and jurisprudence of the Court.

(Signed) Charles D. ONYEAMA.

- (Signed) Hardy C. DILLARD.

(Signed) E. IMENEZ DE ARECHAGA.

(Signed) H. WALDOCK.

“(Text not legible from the original)
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DISSENTING OPINION OF
JUDGE DE CASTRO

[Translation]

In its Order of 22 June 1973 the Court decided that the
written pleadings should first be addressed to the ques-
tions of the jurisdiction of the Court to entertain the dis-
pute and of the admissibility of the Application. The
Court ought therefore to give a decision on these two
preliminary questions.

Nevertheless, the majority of the Court has now decided
not to broach them, because it considers, in view of the
statements made by French authorities on various occa-
sions concerning the cessation of atmospheric nuclear
tests, that the dispute no longer has any object.

That may be described as a prudent course to follow,
and very learned arguments have been put forward in
support of it, but I am sorry to say that they fail to con-
vince me. It is therefore, I feel, incumbent upon me to
set out the reasons why I am unable to vote with the
majority, and briefly to state how, in my view, the Court
ought to have pronounced upon the questions specified
in the above-mentioned Order. A

I
IS THE DISPUTE NOW
WITHOUT OBJECT?

Attention should in my view be drawn to various points
concerning the value to be attached to the French au-
thorities’ statements in relation to the course of the pro-
ceedings:

1. I think the Court has done well to take these state-
ments into consideration. It is true they do not form part
of the formal documentation brought to the cognizance
of the Court, but some have been cited by the Applicant
and others are matters of public knowledge as to ignore
them would be to shut one’s eyes to conspicuous reality.
Given the non-appearance of the Respondent, it is the
duty of the Court to make sure proprio motu of every
fact that might be significant to the decision by which it
is to render justice in the case (Statute, Art. 53). In mat-
ters of procedure, the Court enjoys a latitude which is
not to be found in the municipal law of States (P.C.LJ.,
Series A, No.2, p.34 Statute, Arts 30 and 48).

As in the Northern Cameroons case, the Court may ex-
amine the questions whether it is or is not “impossible
for the Court to render a judgement capable of effective
application”. (I.C.J. Report, 1963 p.33) and whether the

dispute submitted to it still exists. In other words, it may
enquire whether, on account of a new fact, there is no
longer any surviving dispute.

There is before the Court a preliminary question (sepa-
rate opinion of Sir Gerald Fitzmaurice p.103) which must
be given priority once any question of jurisdiction (ibid.
p.105); namely whether the statements of the French
authorities have removed the legal interest of the Appli-
cation and whether they may so be relied on as to render
superfluous any judgement whereby the Court might
uphold the Applicant’s claims.

2. I am wholly aware that the vote of the majority can be
viewed as a sign of prudence. The “new fact” which the
statements of the French authorities represent is of an
importance which should not be overlooked. They are
clear, formal and repeated statements, which emanate
from the highest authorities and show that those authori-
ties seriously and deliberately intend henceforth to dis-
continue atmospheric nuclear testing. The French authori-
ties are well aware of the anxiety aroused all over the
world by the tests conducted in the South Pacific region
and of the sense of relief produced by the announcement
that they were going to cease and that underground tests
would hereafter be carried out. These statements are of
altogether special interest to the Applicant and to the
Court.

It is true that the French Government has not appeared
in the proceedings but, in point of fact, it has, both di-
rectly and indirectly, made known to the Court its views
on the case, and those views have been studied and taken
into consideration in the Court’s decisions. The French
Government knows this. One must therefore suppose that
the French authorities have been able to take account of
the possible effect of their statements on the course of
the proceedings.

It may be the confidence warranted by the statements of
responsible authorities which explains why the majority
of the Court has thought it desirable to terminate pro-
ceedings which it felt to be without object. An element
of conflict (lis) is endemic in any litigation, which it
seems only wise, pro pace, to regard as terminated as
soon as possible; this is more-over in line with the peace-
making function proper to an organ of the United Na-
tions.

3. Even so, it must be added that the Court, as a judicial
organ, must first and foremost have regard to the legal
worth of the French authorities’ statements.

Upon the Court there falls the task of interpreting their
meaning and verifying their purpose. They can be viewed
as the announcement of a programme, of an intention
with regard to the future, their purpose being to enlighten
all those who may be interested in the method which the
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French authorities propose to follow where nuclear tests
are concerned. They can also be viewed as simple prom-
ises to conduct no more nuclear tests in the atmosphere.
Finally, they can be considered as promises giving rise
to a genuine legal obligation.

It is right to point out that there is not a world of differ-
ence between the expression of an intention to do or not
to do something in the future and a promise envisaged as
a source of legal obligations. But the fact remains that
not every statement of intent is a promise. There is a
difference between a promise which gives rise to a moral
obligation (even when reinforced by oath or word of
honour) and a promise which legally binds the promisor.
This distinction is universally prominent in municipal
law and must be accorded even greater attention in inter-
national law.

For a promise to be legally binding on a State, it is nec-
essary that the authorities from which it emanates should
be competent so to bind the State (a question of internal
constitutional law and international law) and that they
should manifest the intention and will to bind the State
(a question of interpretation). One has therefore to ask
whether the French authorities which made the statements
had the power, and were willing, to place the French State
under obligation to renounce all possibility of resuming
atmospheric nuclear tests, even in the event that such
tests should again prove necessary for the sake of na-
tional defence: an obligation which, like any other obli-
gation stemming from a unilateral statement, cannot be
presumed and must be clearly manifested if it is to be
reliable in law (obligatio autem non oritum nisi ex
voluntate certu et plane declarata).

The identification of the necessary conditions to render
a promise animo sibi vinculandi legally binding has al-
ways been a problem in municipal law and, since Grotius
at least, in international law also. When an obligation
arises whereby a person is bound to act, or refrain from
acting, in such and such a way, this results in a restraint
upon his freedom (alienatio cuiusdam libertatis) in fa-
vour of another, upon whom he confers a right in respect
of his own conduct (signum volendi ius proprium alteri
conferri); for that reason, and with the exception of those
gratuitous acts which are recognized by the law (e.g.,
donation, pollicitation), the law generally requires that
there should be a quid pro quo from the beneficiary to
the promisor. Hence - and this should not be forgotten -
any promise (with the exception of pollicitation) can be
withdrawn at any time before its regular acceptance by
the person to whom it is made (ante acceptationem,
quippe iure nondum translatum, recovari possessiner
inuistitia).

4. On the occasion of another unilateral statement - dis-
continuance - the Court established that an act of that

kind must be considered in close relationship with the
circumstances of the particular case (/.C.J. Reports 1964,
p.19). And it is with the circumstances of the present
case in mind that one must seek an answer to the follow-
ing questions:

Do those statements of the French authorities with which
the Judgement is concerned mean anything other than
the notification to the French people - or the world at
large - of the nuclear-test policy which the Government
will be following in the immediate future?

Do those statements contain a genuine promise never in
any circumstances, to carry out any more nuclear tests
in the atmosphere?

Can those statements be said to embody the French Gov-
ernment’s firm intention to bind itself to carry out no
more nuclear tests in the atmosphere?

Do these same statements possess a legal force such as
to debar the French State from changing its mind and
following some other policy in the domain of nuclear
tests, such as to place it vis-a-vis other States under an
obligation to carry out no more nuclear tests in the at-
mosphere?

To these questions one may reply that the French Gov-
ernment has made up its mind to cease atmospheric nu-
clear testing from now on, and has informed the public
of its intention to do so. But I do not feel that it is possi-
ble to go farther. I see no indication warranting a pre-
sumption that France wished to bring into being an in-
ternational obligation, possessing the same binding force
as a treaty - and vis-a-vis whom, the whole world?

It appears to me that, to be able to declare that the dis-
pute brought before it is without object, the Court re-
quires to satisfy itself that, as a fact evident and beyond
doubt, the French State wished to bind itself, and has
legally bound itself, not to carry out any more nuclear
tests in the atmosphere. Yet in my view the attitude of
the French Government warrants rather the inference that
it considers its statements on nuclear tests to belong to
the political domain and to concern a question which,
inasmuch as it relates to national defence, lies within the
domain reserved to a State’s domestic jurisdiction.

1 perfectly understand the reluctance of the majority of
the Court to countenance the protraction of proceedings
which from the practical point of view have become ap-
parently, or probably, pointless. It is however not only
the probable, but also the possible, which has to be taken
into account if rules of law are to be respected. It is
thereby that the application of the law becomes a safe-
guard for the liberty of States and bestows the requisite
security on international relations.
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I
JURISDICTION OF THE COURT

In its Order of 22 June 1973 the Court considered that
the material submitted to it justified the conclusion that
the provisions invoked by the Applicant appeared, prima
facie, to afford a basis upon which the jurisdiction of the
Court might be founded. At the present stage of the pro-
ceedings, the Court must satisfy itself that it has juris-
diction under Articles 36 and 37 of the Statute".

1. Jurisdiction of the Court by Virtue of the French Gov-
ernment’s Declaration of 20 May 1966 (Art.36, para.2,
of the Statute).

The first objection to the jurisdiction of the Court is based
on the reservation made by the French Government as to

*“... disputes arising out of a war or international hos-
tilities, disputes arising out of a crisis affecting na-
tional security or any measure or action relating
thereto, and disputes concerning activities connected
with national defence”.

This reservation certainly seems to apply to the nuclear
tests. It is true that it has been contended that the nuclear
tests do not fall within activities connected with national
defence, because their object is the perfection of a weapon
of mass destruction. But it must be borne in mind that
we are dealing with a unilateral declaration, an optional
declaration of adhesion to the jurisdiction of the Court.
Thus the intention of the author of the declaration is the
first thing to be considered, and the terms of the declara-
tion and the contemporary circumstances permit of this
being ascertained. The term “national defence” is broad
in meaning: “Ministry of National Defence” is commonly
used as corresponding to “Ministry of the Armed Forces”.
National defence also includes the possibility of riposting
to the offensive of an enemy. This is the idea behind the
“strike force”. The expression used (“concerning activi-
ties connected with ...”) rules out any restrictive inter-

pretation. Furthermore, it is well known that the inten-
tion of the French Government was to cover the ques-
tion of nuclear tests by this reservation; it took care to
modify reservation (3) to its declaration of 10 July 1959'*
six weeks before the first nuclear test's,

The Applicant contends that the French reservation is
void because it is subjective and automatic, and thus void
as being incompatible with the requirements of the Stat-
ute. This argument is not convincing. In reservation (3)
of the French declaration, it is neither stated explicitly
nor implied that the French Government reserves the
power to define what is connected with national defence.
However that may be, if the reservation were void as
contrary to law, the result would be that the declaration
would be void, so that the source of the Court’s jurisdic-
tion under Article 36, paragraph 2, of the Statute would
disappear along with the reservation. (In this sense, cf.
separate opinion of Judge Sir Hersch Lauterpacht, I.C.J.
Reports 1957, pp.34 and 57-59; dissenting opinion of
Judge Sir Hersch Lauterpacht, I.C.J. Reports 1959, p.
101; separate opinion of Judge Sir Percy Spender, I.C.J.
Reports 1959, p. 59). The reservation is not a statement
of will which is independent and capable of being iso-
lated. Partial nullity, which the Applicant proposes to
apply to it, is only permissible when there is a number of
terms which are entirely distinct (“tot sunt stipulations,
quot corpora”, D.45, I, I, para. 5) and not when the res-
ervation is the “essential basis” of the consent (Vienna
Convention on the Law of Treaties, Art.44, para.3 (b))'

The controversy is really an academic one. The excep-
tion or reservation in the French declaration states, in
such a way as to exclude any possible doubt, that the
French Government does not confer competence on the
Court for disputes concerning activities connected with
national defence. There is no possibility in law of the
Court’s jurisdiction being imposed on a State contrary
to the clearly expressed will of that State. It is not possi-
ble to disregard both the letter and the spirit of Article 36
of the Statute and Article 2, paragraph 7, of the United
Nations Charter.

'* 1 believe that I am entitled to express my opinion on the jurisdiction of the Court and the admisibility of the Application. It is true that, in a
declaration appended to the Judgement in the South West Africa cases (1.C.J. Reports 1966, pp.51-57), President Sir Percy Spender endeavoured
to narrow the scope of the questions with which judges might deal in their opinions. But he was actually going against the practice followed in
the cases upon which the Court was giving judgement at the time. It was in the following terms that he stated his view: “....such opinions should
not purport to deal with matters that fall entirely outside the range of the Court’s decision, or of the decisions motivation” (ibid., p.55). In the
present case, it does not seem to me that the questions of jurisdiction and admissibility fall outside the range of the Court’s decision. They are the
questions specified in the Court’s Order or 22 June 1973, and they are those which have to be resolved unless the dispute is manifestly without
object.

" By adding the words “and disputes concerning activities concerned with national defence”.

* In my opinion, the Co urt does not have to deal with sophistical arguments of the Applicant on this point, ingenious though they be. The
objective nature of the reservation does not require that the meaning of the expression “national defence”, or what the French Government meant
when it used it, be proved by evidence. The reservation should simply be interpreted as a declaration of unilateral will, should be interpreted, that
is to say, taking into account the natural meaning of the words and the presumed intention of the declarer. What would require proof would be
that it had a meaning contrary to the natural meaning of the terms used,

' (text illegible from the original)

158



NUCLEAR TESTS CASES

2. Jurisdiction of the Court by Virtue of the General
Act of Geneva of 26 September 1928 (Art. 36, para.
1, and Art. 37 of the Statute)

The question which most particularly requires to be ex-
amined is whether the General Act is still in force. Arti-
cle 17 thereof reads as follows:

“All disputes with regard to which the parties are in
conflict as to their respective rights shall, subject to
any reservations which may be made under Article
39, be submitted for decision to the Permanent Court
of International Justice, unless the parties agree, in
the manner hereinafter provided, to have resort to an
arbitral tribunal.”

Article 37 of the Statute provides that:

“Whenever a treaty or convention in force provides
for reference of a matter to a tribunal to have been
instituted by the League of Nations, or to the Perma-
nent Court of International Justice, the matter shall,
as between the Parties to the present Statute be re-
ferred to the International Court of Justice.” The
French Government has informed the Court that it
considers that the General Act cannot serve as a ba-
sis for the competence of the Court. It is therefore
necessary to examine the various questions which
have been raised as to the efficacy of the Act of Ge-
neva after the dissolution of the League of Nations.

(a) The General Act, like the contemporary treaties or
conciliation, judicial settlement and arbitration, origi-
nated in the same concern for security and the same
desire to ensure peace as underlay the system of the
League of Nations. The question which arises in the
present case is whether Article 17 of the General Act
is no more than a repetition or duplication of Article
36, paragraph 2, of the Statute of the Permanent
Court. If this is so, is Article 17 of the General Act
subject to the vicissitudes undergone by Article 36,
paragraph 2, of the Statute, and likewise to the res-
ervations permitted by that provision?

The two Articles certainly coincide both in objects and
means, but they are independent provisions which each
have their own individual life. This appeared to be gen-
erally recognized. For brevity's sake, I will simply refer
to the opinion of two French writers of indisputable au-
thority. Gallus, in his study “L’ Act général a-t-il une réele
utilite, reaches the above conclusion. He points out the
similarities between the Articles, and goes on: “But it
would not be correct to say that the General Act is no
more than a confirmation of the system of Article 36 of
the Statute of the Permanent Court of International Jus-
tice” (Revue de droit international (Lapradelle), Vol. III,

1931, p. 390). The author is also careful to point out the
differences between the two sources of jurisdiction (mem-
bers, conditions of membership, permitted reservations,
duration, denunciation) and the complications caused by
the co-existence of the two sources (ibid., pp.392-395).
In his view, the General Act amounts to “a step further
than the system of Article 36 of the Statute of the Court”
(ibid., p.391).

In the same sense, René Cassin has said:

“Does the recent accession of France to the Protocol of
the aforesaid Article 36 not duplicate its accession to
Chapter II of the General Act of arbitration? The answer
must be that it does not.” (“L’Acte général d’arbitrage”,
Questions politiques et juridiques, Affaires étrangeres,
1931, p.17.)"7

(b) It has been said that the reservations contemplated
by Article 39, paragraph 2 (b), of the General Act,
applicable between the Governments which are Par-
ties to this case, may be regarded as covering reser-
vation 31 of the French declaration of 1966.

This view is not convincing. The reservation permitted
by the General Act is for “disputes concerning questions
which by international law are solely within the domes-
tic jurisdiction of States”. This coincides with reserva-
tion (2) in the French deelaration of 1959 relating to ques-
tions which by international law fall exclusively under
domestic jurisdiction. That reservation was retained (also
as Number 2) in the French declaration of 1966; but it
was thought necessary to add to reservation (3), an ex-
clusion relating to disputes concerning activities con-
nected with national defence.

This addition to reservation (3) was necessary in order
to modify its scope in view of the new circumstances
created by the nuclear tests. The reserved domain of do-
mestic jurisdiction does not include disputes arising from
acts which might cause fall-out on foreign territory. The
final phrase of reservation (3) of the French declaration
of 1966 has an entirely new content, and one which there-
fore differs from Article 39, paragraph 2 (b), of the Gen-
eral Act.

(c) Paradoxically enough, doubt has been cast on the
continuation in force of the General Act in the light
of the proceedings leading up to General Assembly
resolution 268A (III) on Restoration to the General
Act of its Original Efficacy, and in view also of the
actual terms of the resolution.

" Chapter II of the General Act, which is entitled “Judicial Settlement”, begin with Article 17. The individual and independent value of the Act,

even after the winding-up of the League of Nations, is clear from the travaux preparatoires of resolution

Assembly, and from the actual text of that resolution,

(II1) of the United Nations General
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It is true that ambiguous expressions can be found in the
records of the preliminary discussions. It was said that
the draft resolution would not imply approval on the part
of the General Assembly, and that it would thus confine
itself to allowing the States to re-establish “the validity”
of the General Act of 1928 of their own free will (Mr.
Entezam of Iran, United Nations, Official Records of the
Third Session of the General Assembly, Part I, Special
Political Committee, 26th Meeting, 6 December 1948,
p.302)"®, The spokesmen for the socialist republics, for
their part, vigorously criticized the General Act for po-
litical reasons, regarding it as a worthless instrument that
had brought forth stillborn measures.

But the signatories of the Act, when they spoke of regu-
larizing and modifying the Act, were contemplating the
restoration of its full original efficacy, and were not cast-
ing doubt on its existing validity. Mr. Larock (Belgium)
explained that the General Act “was still valid, but needed
to be brought up to date” (ibid., 28th Meeting, p.323).
Mr. Ordonneau (France) stated that “the Interim Com-
mittee simply proposed practical measures designed to
facilitate the application of provisions of Article 33 [of
the Charter]” (ibid., p. 324). Mr. Van Langenhove (Bel-
gium) said that “the General Act of 1928 was still in force;
nevertheless its effectiveness had diminished since some
of its machinery (i.e., machinery of the League of Na-
tions] had disappeared” (United Nations, Official Records
of the Third Session of the General Assembly, Part II,
198th Plenary Meeting, 28 April 1949, p.176). Mr. Viteri
Lafronte (Equador) the rapporteur, explained that there
was no question of reviving the Act of 1928 or of mak-
ing adherence to it obligatory. The Act remained bind-
ing on those signatories that had not denounced it (ibid.,
p.189). Mr. Lapie (France) also said that the General Act
of 1928, which it was proposed “to restore to its original
efficacy, was a valuable document inherited from the
League of Nations and it had only to be brought into
accordance with the new Organization” (ibid., 199th Ple-
nary Meeting, 28 April 1949, p.193). To sum up and with-
out there being any need to burden this account of the
matter with further quotations, it would seem that no one
at that time claimed the Act had ceased to exist as be-
tween its signatories, and that on the contrary it was rec-
ognized to be still in force between them.

Resolution 268A (III) of 28 April 1949, on the Restora-
tion to the General Act of its Original Efficacy, gives a
clear indication of what its object and purpose is. It con-
siders that the Act was impaired by the fact that the or-
gans of the League of Nations and the Permanent Court
had disappeared, and that the amendments mentioned
were of a nature to restore to it its original efficacy. The
resolution emphasizes that such amendments

“will only apply as between the States having acceded
to the General Act as thus amended and, as a conse-
quence, will not affect the rights of such States, par-
ties to the Act as established on 26 September 1928,
as should claim to invoke it in so far as it might still
be operative”.

(d) Are Articles 17, 33, 34 and 37 of the General Act,
which refer to the Permanent Court of International
Justice, still applicable by the operation of Article
37 of the Statute? Solely an affirmative answer would
appear to be tenable.

The Court answered the question indirectly in the Bar-
celona Traction, Light and Power Company, Limited case
(Preliminary Objections stage); Judge Armand-Ugon
demonstrated that the bilateral treaties of conciliation,
in judicial settlement and arbitration of the time were of
the same nature as the General Act, a multilateral treaty.
He said of the Hispano-Belgian treaty of 1927 that it “is
nothing other than a General Act on a small scale be-
tween two States”. That is true. He then reasoned as fol-
lows: Resolution 268A (III) seemed to him to show, be-
yond all possible doubt, that the General Assembly did
not think it could apply Article 37 of the Statute of the
Court to the provisions of the General Act relating to the
Permanent Court, because for such a transfer “a new
agreement [the 1949 Act] was essential. This meant that
Article 37 did not operate” (dissenting opinion, L.C.J.
Reports 1964, p.156). The Court did not accept Judge
Armand-Ugon'’s reasoning as sound, and impliedly de-
nied his interpretation of the 1949 Act and found Article
37 of the State applicable to the 1928 General Act'®. The
doctrine of the Court is that the real object of the juris-
dictional clause invoking the Permanent Court (under Art.
37) was not “to specify one tribunal other than another
but to create the obligation of compulsory adjudication”
(I.C.J. Reports 1964, p.38).

(e) The question which would appear to bear on the dis-
cussion on the continuance in force of the General
Act is whether that instrument has been subjected to
tacit abrogation.

International law does not look with favour on tacit ab-
rogation of treaties. The Vienna Convention, which may
be regarded as the codification of communis opinion in
the field of treaties (I.C.J. Reports 1971, p.47 has laid
down that the “termination of a treaty” may take place
only “as a result of the application of the provisions of
the treaty or of the present Convention” (Art. 42, para.2),
and that the termination of a treaty under the Conven-
tion may take place: “(a) in conformity with the provi-
sions of the treaty; or (b) at any time by consent of all
the parties after consultation with other contracting

®  Mr. Entezam was perhaps using the word “validity” in the sense of “full efficacy”.
19 ]t held that the Hispano-Belgian treaty was still in force because of the applicability to it of Article 37 of the Statutes,
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States” (Art.54).

The General Act laid down the minimum period for which
it should be in force, provided for automatic renewal for
five-year periods, and prescribed the form and means of
denunciation (Art.45). Like the Vienna Convention, the
Act did not contemplate tacit abrogation; and this is as it
should be. To admit tacit abrogation would be to intro-
duce confusion into the international system. Further-
more, if tacit abrogation were recognized, it would be
necessary to produce proof of the facta concludendi
which would have to be relied on to demonstrate the
contrarious consensus of the parties; and proof of suffi-
cient force to relieve the parties of the obligation under-
taken by them under the treaty.

(f) It seems to me to be going too far to argue from the
silence surrounding the Act that this is such as to
give rise to a presumption of lapse®. Digests and
lists of treaties in force have continued to mention
the Act; legal authors have done likewise.?!

In the Court also, Judge Basdevant affirmed that the
General Act was still in force between France and Nor-
way, which were both signatories to it. He drew atten-
tion to the fact that the Act had been mentioned in the
Observations of the French Government and had later
been explicitly invoked by the Agent of the Government
as a basis of the Court’s jurisdiction in the case: he like-
wise pointed out that the Act had also been mentioned
by counsel for the Norwegian Government (I.C.J. Re-
ports 1957, p.74). This is an opinion of considerable au-
thority. But it seems to me relevant also to observe that,

when the Court (despite Judge Basdevant’s opinion) dis-
missed the French claim in the Certain Norwegian Loans
case, it did not throw doubt on the validity and efficacy
of the General Act®.

The dissenting opinion of Judges Guerrero, McNair, Read
and Hsu Mo, in the case concerning Reservations to the
Convention for the Prevention and Punishment of the
Crime of Genocide, also referred to the 1928 General
Act and to the Revised Act (I.C.J. Reports 1951, p.37)%.

In my view, one can only agree with the following state-
ment, taken from a special study of the matter:

“In conclusion it may be affirmed that the General
Act of Geneva is in force between twenty contract-
ing States* which are still bound by the Act, and not
only in a purely formal way, for it retains full effi-
cacy for the contracting States despite the disappear-
ance of some organs of the League of Nations®.”

(g) The continuance in force of the General Act being
admitted, it has still been possible to ask whether
the French declaration recognizing the compulsory
jurisdiction of the Court, with the 1966 reservation
as to national defence, might not have modified the
obligations undertaken by France when it signed the
Act, in particular those contained in Chapter II. In
more general terms, the question is whether the trea-
ties and conventions in force in which acceptance of
the Court’s jurisdiction is specially provided for (the
hypothesis of Art.36, para. 1, of the Statute), are sub-
ordinate to the unilateral declarations by States ac-
cepting the compulsory jurisdiction of the Court (the

2 The non-invocation of a treaty may in fact be due to its efficacy in obviating disputes between the parties - and thereby constitute the best
evidence of its continuance in force.

2 [t has been cited as being still in force by the most qualified writers in France and in other countries. Nonetheless, the doubts of Siorat should
be noted, as to the validity of the Act after the winding-up of the League of Nations. He raises the problem whether the General Act might not
have lapsed for a reason other than the Winding-up of the Permanent Court; impossibility of execution, as a result of the disappearance of the
machinery of the League of Nations, might be asserted. But for termination to to have occurred, it would be necessary to prove that the functions
laid on the League of Nations have not been transferred to the United Nations, and that the situation would both make execution literally
impossible and create a total, complete and permanent impossibility. Generally accepted desuetude might also be asserted. This writer mentions
that the attitude of the parties towards the Act is difficult to interpret, and point out that for there to be desuetude it would be necessary to prove
indisputably that the parties had adopted a uniform attitude by acting with regard to the Act as though it did not exist, and that they had thus, in
effect, concluded a tacit agreement to regard the Act as having terminated (L'article 37 du Statut de la Cour internationale de Justice™, Annuaire
frangaiis de droit international, 1962, pp.321-323). It should be observed that the data given by this writer are somewhat incomplete.

2 The Court said that the French Government had mentioned the General Act of Geneva, but went on to say that such a reference could not be
regarded as sufficient to justify the view that the Application of the French Government was based upon the General Act. “If the French
Government had intended to had intended to proceed upon that basis it would expressly have so stated.” The Court considered that the Applica-
tion of the French Government was based clearly and precisely on Article 36, paragraph 2, of the Statute. For that reason, the Court felt that it
would not be justified in seeking a basis for its jurisdiction “different from that which the French Government itself set out in its Application and
by reference to which the case had been presented by both Parties to the Court” (I.C.J. Reports 1957, p.24f.) It seems that it would not have been
in the interest of the French Government to place emphasis on the General Act, because the latter, in Article 31, required the exhaustion of local
remedies.

2 The Act is also cited in 1.C.J. Reports 1961, p.19, Pakistan invoked it as basis of the Court’s jurisdiction in its Application of 11 May 1973
against India (a case which was removed from the list by an Order of 15 December 1973 following a discontinuance by Pakistan).

2 France and the United Kingdom have denounced the Act since the institution of the present proceedings.

¥ Kunzmann, “Die Generalakte von New York und Generals St der Vereinten Nationen”, 56 Die Friedens-Warte (1961-
1966), Basle, p.22.
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hypothesis of Art.36 para 2 of the Statute) and de-
pend on those declarations, with the result that the
abrogation of the obligation to the subject to the
Court’s jurisdiction or its limitation by the introduc-
tion of additional reservations, also entails the abro-
gation or limitation of the obligations undertaken
under a previous bilateral or multilateral convention.

The respect due to the sovereignty of States, and the op-
tional nature of the Court’s jurisdiction (Art.2, para,7, of
the Charter), would not serve to warrant setting aside
the principle of pacta sunt servanda, an essential pillar
of international law. Once submission to the Court’s ju-
risdiction has been established in a treaty or convention
(Art. 36, para.l, of the Statute), the parties to the treaty
or convention cannot of their own free will and by uni-
lateral declaration escape the obligation undertaken to-
ward another State. Such declaration does not have pre-
vailing force simply because it provides for the jurisdic-
tion of the Court in accordance with Article 36, para-
graph 2, of the Statute, or because it is made subject to
reservations, or enshrines a possibility of arbitrarily de-
priving the Court of jurisdiction. To undo the obligation
undertaken, it will always be necessary to denounce the
treaty or convention in force, in accordance with the pre-
scribed conditions.

Even if it be thought that a declaration filed under Arti-
cle 36, paragraph 2, of the Statute gives rise to obliga-
tions of a contractual nature, the answer would still be
that such declaration cannot free the declarant State from
all or any of the obligations which it has already under-
taken in a prior agreement, otherwise than in accordance
with the conditions laid down in that agreement. For there
to be implied termination of a treaty as a result of the
conclusion of a subsequent treaty, a primary requirement
is that “all the parties to it conclude a later treaty relating
to the same subject-matter” (Vienna Convention, Art.59).

It should also be noted that there is not such incompat-
ibility between declarations made by virtue of Article
36, paragraph 2, of the Statute, and the General Act, as
to give rise to tacit abrogation as a result of a new treaty.
The Act operates between the signatories thereto, a closed
group of 20 States, and imposes special conditions and
limitations on the parties. The Statute, on the contrary,
according to the interpretation which has been given of
Article 36, paragraph 2, opens the door to practically all
States (Art. 93 of the Charter), and permits of conditions
and reservations of any kind whatever being laid down.

The relationship between the General Act and subsequent
acceptance of the compulsory jurisdiction of the Court
has been explained in concise and masterly fashion by
Judge Basdevant:

“A way of access to the Court was opened up by the
accession of the two Parties to the General Act of
1928. It could not be ..... or cancelled out by the re-
strictive clause which the French Government, and
not the Norwegian Government, added to its .... ac-
ceptance of compulsory jurisdiction stated in its Dec-
laration of 1949. The restrictive clause, emanating
from only one of them, does not constitute the law as
between France and Norway. The clause is not suffi-
cient to set aside the judicial system existing between
them on this point. It cannot close the way of access
to the Court that was formerly open, or cancel it with
the result that no jurisdiction would remain™, (I.C.J.
Reports 1957, pp.75f).

(h) There still remains a teasing mystery: why did the
French Goverriment not denounce the General Act
at the appropriate time and in accordance with the
required forms, in exercise of Article 45, paragraph
3, of the Act, at the time in 1966 when it filed its
declaration recognizing the jurisdiction of the Court
subject to new reservations? It seems obvious that
the French Government was in 1966 not willing that
questions concerning national defence should be
capable of being brought before the Court, and we
simply do not know why the French Government
preserved the Court’s jurisdiction herein vis-a-vis the
signatories to the Act®. But this anomalous situa-
tion cannot be regarded as sufficient to give rise to a
presumption of tacit denunciation of the General Act
by the French Government, and to confer on such
denunciation legal effectiveness in violation of the
provisions of the Actitself. To admit this would be
contrary to legal security and even to the require-
ments of the law as to presumptions,

1]
THE ADMISSIBILITY OF THE
APPLICATION

The Order of 22 June 1973 decided that the written plead-
ings should be addressed both to the question of the
Court’s jurisdiction to entertain the dispute and to that
of the admissibility of the Application. The Court has
thus followed Article 67 of its Rules.

The term “admissibility” is a very wide one, but the Or-
der, in paragraph 23, throws some light on the meaning
in which it uses it, by stating that it cannot be assumed a
prior that the Applicant may not be able to establish a
legal interest in respect of these claims entitling the Court
to admit the Application”.

% Though various hypotheses have been put forward to explain this contradictory conduct.
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The question is whether the Applicant, in its submissions,
has or has not asserted a legal inferest as basis of its ac-
tion. At the preliminary stage contemplated by the Or-
der, the Court has first to consider whether the Applicant
is entitled to open the proceedings (legitimation ad proc-
essus Rechtsschazanspruch), to set the procedural ma-
chine in motion, before turning to examination of the
merits of the case. Subsequently the question would arise
as to whether the interest alleged was in fact and in law
worthy of legal protection”. But that would belong to
the merits of the case, and it therefore does not fall to be
considered here.

The Applicant refers to violations by France of several
legal rules, and endeavours to show that it has a legal
interest to complain of each of these violations. It will
therefore be necessary to examine the interest thus in-
voked in each case of alleged violation, but it would be
as well for me first of all to devote some attention to the
meaning of the expression “legal interest”.

2. The idea of legal interest is at the very heart of the
rules of procedure (cf. the maxim “no interest, no ac-
tion™). It must therefore be used with the exactitude re-
quired by its judicial function. The General Act affords a
good guide in this respect: it distinguishes between “dis-
putes of every kind” which may be submitted to the pro-
cedure of conciliation (Art.I), the case of “an interest of
a legal nature” in a dispute for purposes of intervention
(Art.36), and *all disputes with regard to which the Par-
ties are in conflict as to their respective rights” (Art. 17);
only the latter are disputes appropriate to judicial settle-
ment, and capable of being submitted for decision to the
Permanent Court of International Justice in accordance
with the General Act®.

As is apparent, Article 17 of the General Act does not
permit an extensive interpretation of the “legal interest”
which may be asserted before the Court. What is con-
templated is a right specific to the Applicant which is at
the heart of a dispute, because it is the subject of con-
flicting claims between the Applicant and the Respond-

ent. Thus itis a right in the proper sense of that term (ius
dominatirum) the meaning of which is that it belongs to
one or another State, that State being entitled to negoti-
ate in respect thereof, and to renounce it.

The Applicant however seems to overlook Article 17 and
considers that it is sufficient for it to have a collective or
general interest. It has cited several authorities to sup-
port its view that international law recognizes that every
State has an interest of a legal nature in the observation
by other countries of the obligations imposed upon them
by international law, and to the effect also that law rec-
ognizes an interest of all States with regard to general
humanitarian causes.

If the texts which have been cited are closely examined,
adifferent conclusion emerges. In South West Africa (Pre-
liminary Objections) Judge Jessup showed how interna-
tional law recognized that States may have interests in
matters which do not affect their “material” or, say,
“physical” or “tangible” interests. But Judge Jessup also
observes that “States have asserted such legal interests
on the basis of some treaty”, in support of this observa-
tion he mentions the minorities treaties, the Convention
for the Prevention and Punishment of the Crime of Geno-
cide, conventions sponsored by the International Labour
Organization, and the mandates system (separate opin-
ion, I.C.J. Reports 1962, pp.425 ff.). Judge Jessup’s opin-
ion in the second phase of the South West Africa cases,
in which he criticizes the Court’s Judgement which did
not recognize that the Applicants or any State had a right
of a recourse to a tribunal when the Applicant does not
allege its own legal interest relative to the merits, is very
subtly argued. Judge Jessup took into account the fact
that it was a question of “fulfillment of fundamental treaty
obligations contained in a treaty which has what may
fairly be called constitutional characteristics™ (dissent-
ing opinion, I.C.J. Reports 1969, p. 386). More specifi-
cally, he added: “There is no generally established actio
popularis in international law” (ibid., p. 387). In the same
case Judge Tanaka stated:

¥ Judge Morelli once pointed out that the distinction between a right of action and a substantive interest is proper to municipal law, whereas it is
necessary in international law to ascertain whether there is a dispute (separate opinion, 1.C.J. Reports 1963, pp.132f.). I do not find this observa-
tion particularly useful. To hold an application inadmissible because of the applicant’s want of legal interest, or to reach the same conclusion
because for want of such interest there is no dispute, comes to one and the same thing. Judge Morelli felt bound to criticize the 1962 South West
Africa Judgement because in his view it confused “the right to institute proceedings” (which has to be examined as a preliminary question) and
the existence of “a legal right or interest” or “a substantive right vested in the Applicants” (which has to be regarded as a question touching the
merits) (separate opinion, 1.C.J. Reports 1966, p.61).

2 Sir Gerald Fitzmaurice has shed light on the meaning to be given to the term “dispute”. He says that a legal dispute exists

“only if its outcome or result, in the form of a decision of the Court, is capable of affecting the legal interests or relations of the parties, in the
sense of conventions or imposing upon (or confirming for) one or other of them, a legal right or obligation, or of operating as an injunction or a
prohibition for the future, or as a ruling material to a still substituting legal situation” (separate opinion, 1.C.J. Reports 1963, p.110).

The point thus made is not upset by the fact that proceedings can be instituted to secure a declaratory ruling, but in that connection it must be
noted that what may properly fall to be determined in contentious proceedings is the existence or non-existence of a right vested in a party
thereto, or of a concrete or specific obligation. The Court cannot be called upon to make a declaratory finding of an abstract or general character
as to the existence or non-existence of an objective rule of law, or of a general or non-specific obligation. That kind of declaration may be sought
by means of a request for an advisory opinion.
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“We consider that in these treaties and organizations
common humanitarian interests are incorporated. By
being given organizational form, these interests take
the nature of legal interest’ and require to be pro-
tected by specific procedural organs.” (Dissenting
opinion, 1.C.J. Reports 1966, p. 252).

In reply to the argument that it should allow “the equiva-
lent actio popularis, or right resident to any member of a
community to legal action in vindication of a public in-
terest”, the Court stated:

“Although a right of this kind may be known in cer-
tain national systems of law, it is not known to inter-
national law as it is at present; nor is the Court able
to regard it as one of the general principles of law
referred to in Article 38 para 1(c) of its Statute (I.C.J.
Reports 1966, p.47 para 88).

On the other hand the Court has also said that:

“In particular, an essential distinction should be made
between the obligations of a State towards the interna-
tional community as a whole, and those arising vis-a-vis
another State in the field of diplomatic protection. By
their very nature the former are the concern of all States.
In view of the importance of the rights involved, all States
can be held to have a legal interest in their protection;
they are obligations erga omnes.” (I.C.J. Reports 1970,
p.32, para.33.)

These remarks, which have been described as progres-
sive and have been regarded as worthy of sympathetic
consideration, should be taken cum grano salis. It seems
to me that the obiter reasoning expressed therein should
not be regarded as amounting to recognition of the actio
popularis in international law; it should be interpreted
more in conformity with the general practice accepted
as law. I am unable to believe that by virtue of this dic-
tum the Court would regard as admissible, for example,
a claim by State A against State B that was not applying
“principles and rules concerning the basic rights of the
human person” (I.C.J. Reports 1970, p.32, para.34) with
regard to the subjects of State B or even State C. Perhaps
in drafting the paragraph in question the Court was think-
ing of the case where State B injured subjects of State A
by violating the fundamental rights of the human per-
son. It should also be borne in mind that the Court ap-
pears to restrict its dictum on the same lines as Judges
Jessup and Tanaka when referring to “international in-

struments of a universal or quasi-universal character”
(I.C.J. Reports 1970, p.32, para,34)®.

In any event, if, as appears to me to be the case, the
Court’s jurisdiction in the present case is based upon
Article 17 of the General Act and not on the French dec-
laration of 1966, the Application is not admissible un-
less the Applicant shows the existence of a right of its
own which it asserts to have been violated by the act of
the Respondent.

3. The claim that the Court should declare that atmos-
pheric nuclear tests are unlawful by virtue of a general
rule of international law, and that all States, including
the Applicant, have the right to call upon France to re-
frain from carrying out this sort of test, gives rise to nu-
merous doubts.

Can the question be settled in accordance with interna-
tional law, or does it still fall within the political domain?
There is also the question whether this is a matter of
admissibility or one going to the merits. A distinction
must be made as to whether it relates to the political or
judicial character of the case (a question of admissibil-
ity), or whether it relates to the rule to be applied and the
circumstances in which that rule can be regarded as part
of customary law (a question going to the merits)*. This
is a difficulty which could have been resolved by joining
the question of admissibility to the merits.

But there is no need to settle these points. In my opin-
ion, it is clear that the Applicant is not entitled to ask the
Court to declare that atmospheric nuclear tests are un-
lawful. The Applicant does not have in its own material
legal interest, still less a right which has been disputed
by the other Party as required by the General Act. The
request that the Court make a general and abstract decla-
ration as to the existence of a rule of law goes beyond
the Court’s judicial function. The Court has no jurisdic-
tion to declare that all atmospheric nuclear tests are un-
lawful, even if as a matter of conscience it considers that
such tests, or even all nuclear tests in general, are con-
trary to morality and to every humanitarian considera-
tion.

4. The right relied on by the Applicant with regard to
the deposit of radio-active fall-out on its territory was
considered in the Order of 22 June 1973 (para. 30). We
must now consider whether reliance on this right makes

2 The expression “obligations erga onmes” calls to mind the principal of municipal law to the effect that ownership imposes an obligation erga
omunes; but this obligation gives rise to a legal right or interest to assert ownership before a tribunal for the benefit of the owner who has been
injured in respect of his right or interest, or whose right or interest has been disregarded. Even in the case of theft, one cannot speak of an action
popilaris - which is something different from capacity to report the theft to the authorities. It should also be born in mind that a decision of the
Court is not binding erga omnes: it has no binding force except between the parties to the proceedings and in respect of the particular case

decided (Statute, Art.59).

% The idea that the Moscow Treaty, by its nature, partakes of customary law or its cogens is laid open to some doubt by its want of universality
and the reservation in its Article IV to the effect that “Each Party shall ... have the right to withdraw from the Treaty if it decides that extraordinary
events, related to the subject-matter of this Treaty, have jeopardized the supreme interesis of its country™.
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the request for examination of the merits of the case ad-
missible. The Applicant’s complaint against France of
violation of its sovereignty by introducing harmful mat-
ter into its territory without its permission is based on a
legal interest which has been well known since the time
of Roman law. The prohibition of immissio (of water,
smoke, fragments of stone) into a neighbouring prop-
erty was a feature of Roman law (D.8, §, 8, para.5). The
principle sic utere tuo ut aliaenat non laedas is a feature
of law both ancient and modern. It is well known that
the owner of a property is liable for intolerable smoke or
smells, “because he oversteps [the physical limits of his
property], because there is immissio over the neighbour-
ing properties, because he causes injury™”.

In international law, the duty of each State not to use its
territory for acts contrary to the rights of other States
might be mentioned (I.C.J. Reports 1949, p.22). The
arbitral awards of 16 April 1938 and 11 March 1941 given
a dispute between the United States and Canada men-
tioned the lack of precedents as to the pollution of the
air, but by analogy with the pollution of water, and the
Swiss litigation between the canton of Soleure and
Aargon. The conflict between the United States and
Canada with regard to the Trail Smelter was decided on
the basis of the following rule:

“No State has the right to use of permit the use of its
territory in such a manner as to cause injury by fumes
in or to the territory of another .... when the case is of
serious consequence and the injury is established by
clear and convincing evidence.” (Trail Smelter arbi-
tration, 1938-1941, United States of America v.
Canada. UNRIAA, Vol.II1, p.1965%.)

If it is admitted as a general rule that there is a right to
demand prohibition of the emission by neighbouring
properties of noxious fumes*, the consequence must be

drawn by an obvious analogy, that the Applicant is enti-
tled to ask the Court to uphold its claim that France should
put an end to the deposit of radio-active fall-out on its
territory.

The question whether the deposit of radio-active sub-
stances on the Applicant’s territory as a result of the
French nuclear tests is harmful to the Applicant should
only be settled in the course of proceedings on the mer-
its in which the Court would consider whether intrusion
or trespass into the territory of another is unlawful in
itself or only if it gives rise to damage; in the latter hy-
pothesis, it would still have to consider the nature of the
alleged damage™, its existence® and its relative impor-
tance®, in order to pronounce on the claim for prohibi-
tion of the French nuclear tests?.

5. A third complaint against France is based upon in-
fringement of the principle of freedom of the high seas
as the result of restrictions on navigation and flying due
to the establishment of forbidden zones. This raises deli-
cate legal questions.

Is the carrying out of nuclear tests over the sea, and the
establishment of forbidden zones, part of the other
freedoms “which are recognized by the general princi-
ples of international law” or is it contrary to the freedoms
of other States? Are we dealing with a case analogous to
that of the establishment of forbidden zones for firing
practice or naval manoeuvres? The interpretation of Ar-
ticle 2, paragraph 2, of the Convention on the High Seas
requires that in each case reasonable regard be had to
the interests of other States in their exercise of their free-
dom of the high seas; the nature and the importance of
the interests involved must be considered, as must the
principle of non-harmful use (prodesse enim sibi
unusquisque, dum alii non nocet, non prohibetur, D.39,

' The Swiss Federal Tribunal laid down that, according to the rules of international law, a State may freely exercise its sovereignty provided it
does not infringe rights derived from the sovereignty of another State; the presence of certain shooting-butts in Aargau endangered areas of
Solothurn, and the Tribunal forbade use of the butts until adequate protective measures had been introduced (Judgements of the Swiss Federal
Tribunal, Vol. XX VI, Part I, pp.449-451, Recital 3, quoted in Roulet, Le caractére artificiel de la théorie de 1'abus de droit en droit international
public, Neuchétel 1958, p.121).

3 The Award reaches that conclusion “under the principles of international law, as well as of the law of the United States”. The award has been
regarded as “basic for the whole problem of interference. Its bases are now part of customary international law™, A. Randelzhofer, B. Simma,
“Das Kernkraftwerk an der Grenze—Ein ‘ultra-hazardous activity’ im Schnittpunkt von internationalem Nachbarrecht und Umweltschulz”,
Festschrift fUr Friedrich Berber, Munich, 1973, p.405. This award marks the abandonment of the theory of Harmon (absolute sovereignty of
each State in its territory with regard to all others); Krakan, Die Harmon Doktrin: Eine These der Vereinigten Staeten zum internationalen
Flussrecht, Hamburg, 1966, p.9.

3 1., the continuance of the emission of harmful fumes, or the renewed emission of fumes if it is to be feared (ad metuendum) that harm will
result. Damnum infeetum est damnum nondum factum, quod futurum veremur, D.39.2.2.

* It would have to say, for example, whether or not account should be taken of the fact that continuation of the nuclear tests causes injury, in
particular by way of apprehension, anxiety and concern, to the inhabitants and Government of Australia.

¥ This raises the question of evidence (Arts. 48 and 50 of the Statute; Art. 62 of the Rules).

* The relative importance of the interests of the Parties must be assessed, and the possibility of reconciling them (question of proximity and
innocent usage).

¥ In its Order of 22 June 1973, the Court alluded in the possibility that the tests might cause “irreparable damage” to the Applicant; this is a
possibility which should be kept in mind in relation to the indication of interim measures (in view notably of their urgent character) but not where
admissibility is concerned.
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3, 1, para. 11), of the misuse of rights, and of good faith
in the exercise of freedoms.

The question of nuclear tests was examined by the 1958
Conference on the Law of the Sea. A strong tendency to
condemn nuclear testing was then apparent, yet the Con-
ference accepted India’s proposal; it recognized that there
was apprehension on the part of many States that nu-
clear explosions might constitute an infringement of free-
dom of the high seas, and referred the matter to the Gen-
eral Assembly for appropriate action.

The complaint against France on this head therefore raises
questions of law and questions of fact relating to the
merits of the case, which should not be examined and
dealt with at the preliminary stage of proceedings con-
templated by the Order of 22 June 1973. '

It seems to me that this third complaint is not admissible
in the form in which it has been presented. The Appli-
cant is not relying on aright of its own disputed by France,
and does not base its Application on any material injury,
responsibility for which it is prepared to prove lies upon
France®. The Applicant has no legal title authorizing it
to act as spokes-man for the international community
and ask the Court to condemn France’s conduct. The
Court cannot go beyond its judicial functions and deter-
mine in a general way what France’s duties are with re-
gard to the freedoms of the sea.

(Signed) G. DE CASTRO

DISSENTING OPINION OF
JUDGE SIR GARFIELD
BARWICK

The Court, by its Order of 22 June 1973, separated two
questions, that of its jurisdiction to hear and determine
the Application, and that of the admissibility of the Ap-
plication from all other questions in the case. It directed
that “the written proceedings shall first be addressed” to
those questions. These were therefore the only questions
to which the Parties were to direct their attention. Each
question related to the situation which obtained at the
date the Application was lodged with the Court, namely
9 May 1973. The Applicant in obedience to the Court’s
Order has confined its Memorial and its oral argument
to those questions. Neither Memorial nor argument has
been directed to any other question.

Having read the Memorial and heard that argument, the
Court has discussed those questions but; whilst the Par-
ties await the Court’s decision upon them, the Court of
its own motion and without any notice to the Parties has
decided the question whether the Application has ceased
to have any object by reason of events which have oc-
curred since the Application was lodged. It has taken
cognizance of information as to events said to have oc-
curred since the close of the oral proceedings and has
treated it as evidence in the proceedings. It has not in-
formed the Parties of the material which it has thus in-
troduced into evidence. By the use of it the Court has
drawn a conclusion of fact. It has also placed a particu-
lar interpretation upon the Application. Upon this con-
clusion of fact and this interpretation of the Application
the Court has decided the question whether the Applica-
tion has ceased to have any object. That question, in my
opinion, is not embraced within either of the two ques-
tions on which argument has been heard. It is a separate,
adifferent and a new question. Thus the Parties have had
no opportunity of placing before the Court their submis-
sions as to the proper conclusion to be drawn from events
which have supervened on the lodging of the Applica-
tion or upon the proper interpretation of the Application
itself in so far as each related to the question the Court
has decided or as to the propriety of deciding that ques-
tion in the sense in which the Court has decided it or at
all at this stage of the proceedings: for it may have been
argued that that question if it arose was not of an exclu-
sively preliminary character in the circumstances of this
case. The conclusion of fact and the interpretation of the
Application are clearly matters about which opinions
differ. Further, the reasoning of the judgement involves
important considerations of international law. Therefore
there was ample room for argument and for the assist-
ance of counsel. In any case the Applicant must have
been entitled to make submissions as to all matters in-
volved in the decision of the Court.

However, without notifying the Parties of what it was
considering and without hearing them, the Court, by a
Judgement by which it decides to proceed no further in
the case, avoids deciding either of the two matters which
it directed to be, and which have been argued.

This, in my opinion, is an unjustifiable course, unchar-
acteristic of a court of justice. It is a procedure which in
my opinion is unjust, failing to fulfil an essential obliga-
tion of the Court’s judicial process. As a judge I can have
no part in it, and for that reason, if for no other, I could
not join in the Judgement of the Court. However I am
also unable to join in that Judgement because I do not
accept its reasoning or that the material on which the

% Regarding the conditions on which a claim for damages can be entertained, check 1.C.J. Reports 1974, pp.203-205, especially para.76, and

see also ibid p.225.
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Court has acted warrants the Court’s conclusion. With
regret therefore I dissent from the Judgement.

It may be thought quite reasonable that if France is will-
ing to give to Australia such an unqualified and binding
promise as Australia finds satisfactory for its protection
never again to test nuclear weapons in the atmosphere of
the South Pacific, this case should be compromised and
the Application withdrawn. But that is a matter entirely
for the sovereign States. It is not a matter for this Court.
The Rules of Court provide the means whereby the pro-
ceedings can be discontinued at the will of the Parties
(see Arts. 73 and 74 of the Rules of Court). It is no part
of the Court’s function to place any pressure on a State
to compromise its claim or itself to effect a compromise.

It may be that a layman, with no loyalty to the law might
quite reasonably think that a political decision by France
no longer to exercise what it claims to be its right of
testing nuclear weapons in the atmosphere, when for-
mally publicized, might be treated as the end of the mat-
ter between Australia and France. But this is a court of
justice, with a loyalty to the law and its administration.
It is unable to take the layman’s view and must confine
itself to legal principles and to their application.

The Court has decided that the Application has become
“without object” and that therefore the Court is not called
upon to give a decision upon it. The term “without ob-
ject” in this universe of discourse when applied to an
application or claim, so far as relevant to the circum-
stances of this case, I understand to imply that no dis-
pute exists between the Parties which is capable of reso-
lution by the Court by the application of legal norms
available to the Court or that the relief which is sought is
incapable of being granted by the Court or that in the
circumstances which obtain or would obtain at the time
the Court is called upon to grant the relief claimed, no
order productive of effect upon the Parties or their rights
could properly be made by the Court in exercise of its
judicial function.

To apply the expression “has become without object” to
the present circumstances means in my opinion that this
judgement can only be valid between France and Aus-
tralia as regards their respective rights that are involved
had ceased to exist, or if the Court in the circumstances
now prevailing, cannot with propriety, within its judicial
function, make any declaration or Order having effect
between the Parties.

It should be observed that I have described the dispute
between France and Australia as a dispute as to their re-
spective rights. I shall at a later stage express my rea-
sons for my opinion that that is the nature of their dis-
pute. But it is proper to point out immediately that if the
Parties were not in dispute as to their respective rights
the Application would have been “without object” when

lodged, and no question of its having no longer any ob-
Jject could arise. On the other hand if the Parties were in
dispute as to their respective rights, it is that dispute which
is relevant in any consideration of the question whether
or not the Application no longer has any object.Of course,
if the Court lacked jurisdiction or if the Application as
lodged was inadmissible because the Parties were never
in dispute as to their legal rights, the Court would be not
required to go any further in the matter. But the Court
has not expressed itself on those matters. The Judgement
is not founded either on a lack of jurisdiction or on the
inadmissibility of the Application when lodged, though
it seems to concede inferentially that the Application was
admissible when lodged.

In order to make my view in this matter as clear as I am
able, it will be necessary for me in the first place to dis-
cuss the only two questions on which the Court has heard
argument. Thereafter I shall express my reasons for dis-
senting from the Court’s Judgement (see p.439 of this
opinion). I shall first state my conclusions and later de-
velop my reasons for them.

In my opinion, the Court has jurisdiction to hear a dis-
pute between France and Australia as to their respective
rights by virtue of Articles 36 (1) and 37 of the Statute of
the Court and Article 17 of the General Act of Geneva of
26 September 1928. Further, I am of opinion that at the
date the Application was lodged with the Court, France
and Australia were, and in my opinion still are, in dis-
pute as to their respective rights in relation to the conse-
quences in the Australian territory and environment of
the explosion by France in the South Pacific of nuclear
devices.

Further, they were, and still are, in difference as to the
lawfulness or unlawfulness according to customary in-
ternational law of the testing of nuclear weapons in the
atmosphere. Subject to the determination of the ques-
tion whether the Applicant has a legal interest to main-
tain its Application in respect of this difference, I am of
opinion that the Parties were, at the date of the Applica-
tion, and still are, in dispute for their respective rights in
respect of the testing of nuclear weapons in the atmos-
phere. :

If it be a separate question in this case, I am of the opin-
ion that the claim of Australia is admissible in respect of
the bases upon which it is made, with the exception of
the basis relating to the unlawfulness of the testing of
nuclear weapons in the atmosphere. I am of the opinion
that the question whether the Applicant has a legal inter-
est to maintain its claim in respect of that basis is not a
question of an exclusively preliminary character, , and
that it cannot be decided at this stage of the proceedings.

The distinctions implicit in this statement of conclusions
will be developed later in this opinion.
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I approach the Court’s Judgement therefore with the view
that the Court is presently seized of an Application which
to the extent indicated is admissible and which the Court
is competent to hear and determine. I am of opinion that
consistently under Article 38 the Court should have de-
cided its jurisdiction and if it be a separate question the
admissibility of the Application.

I am of opinion that the dispute between the Parties as to
their legal rights was not resolved or caused to disappear
by the communiqué and statements quoted in the Judge-
ment and that the Parties remained at the date of the
Judgement in dispute as to their legal rights. This is so,
in my opinion, even if, contrary to the view I hold, the
communiqué and statements amounted to an assurance
by France that it would not again test nuclear weapons
in the atmosphere. That assurance, if given, did not con-
cede any rights in Australia in relation to nuclear explo-
sions or the testing of nuclear weapons: indeed, it
impliedly asserted a right in France to continue such ex-
plosions or tests. Such an assurance would of itself in
my opinion be incapable of resolving a dispute as to le-
gal rights.

I am further of opinion that the Judgement is not sup-
portable on the material and grounds on which it is based.

I now proceed to express my reasons for the several con-
clusions I have expressed.

INDICATION OF INTERIM MEASURES

On 22 June 1973, the Court by a majority indicated by
way of interim measures pending the Court’s final deci-
sion in the proceedings that:

“The Governments of Australia and France should
each of them ensure that no action of any kind is taken
which might aggravate of extend the dispute submit-
ted to the Court of prejudice the rights of the other
Party in respect of the carrying out of whatever deci-
sion the Court may render in the case; and, in par-
ticular, the French Government should avoid nuclear
tests causing the deposit of radio-active fall-out on
Australian territory.”

In its Order the Court recited that “whereas on a request
from provisional measures the Court need not, as fora
indicating therein, firstly satisfy itself that it has juris-
diction on the merits of the case, and yet ought not to
indicate such measures unless the provisions invoked by
the Applicant apply, prima facie, to afford a basis on
which the jurisdiction of the Court might be founded.”
After indicating in paragraph 14 of the Order that the
Government of Australia (the Applicant) claimed to found
the jurisdiction of the Court to entertain its Application
upon (1) Article 17 of the General Act of Geneva of 26

September 1928, read with Articles 36 (1) and 37 of the
Statute of the Court, and (2) alternatively, on Article 36
(2) of the Statute of the Court and the respective declara-
tions of Australia and France made thereunder, this Court
concluded that:

“Whereas the material submitted to the Court leads
to the corclusion, at the present stage of the proceed-
ings, that the provisions invoked by the Applicant
appear, prima facie, to afford a basis on which the
jurisdiction of the Court might be founded; and
whereas the Court will accordingly proceed to ex-
amine the Applicant’s request for the indication of
interim measures of protection ...”

In indicating summarily in my declaration of 22 June
1973 my reason for joining the majority indicating in-
terim measures, I said:

“I have voted for the indication of interim measures
and the Order of the Court as to the further proce-
dure in the case because the very thorough discus-
sions in which the Court has engaged over the past
weeks and my own researches have convinced me
that the General Act of 1928 and the french Govern-
ment’s declaration to the compulsory jurisdiction of
the Court with reservations each provide, prima facie,
a basis on which the Court might have jurisdiction to
entertain and decide the claims made by Australia in
its Application of 9 May 1973.”

I did so to emphasize the fact that the Court had at that
time examined its jurisdiction in considerable depth and
that it had not acted upon any presumptions nor upon
any merely cursory considerations. Consistently with the
Court’s jurisprudence as a result of this examination there
appeared, prima facie, a basis on which the Court’s ju-
risdiction might be founded.

For my own part I felt, at the time, that it was probable
that the General Act of Geneva of 26 September 1928
(the General Act) continued at the date of the Applica-
tion to be valid as a treaty in force between Australia and
France and that the dispute between those States, as evi-
denced in the material lodged with the Applicant, fell
within the scope of Article 17 of the General Act.

Declarations by France and Australia to the compulsory
jurisdiction of the Court under Article 36 (2) of the
Court’s Statute with the respective reservations, but par-
ticularly that of France of 20 May 1966, as a source of
the Court’s jurisdiction raised other questions which I
had then no need to resolve but which did not ex face, in
my opinion, necessarily deny the possibility of that ju-
risdiction.

In order to resolve as soon as possible the questions of
its jurisdiction and the admissibility of the Application,
the Court decided that the written proceedings should
first be addressed to those questions.
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WHETHER FIRST TO DECIDE JURISDICTION
OR ADMISSIBILITY

In the reported decisions of the Court, and in the recorded
opinions of individual judges, and in the literature of in-
ternational law, I do not find any definition of admissi-
bility which can be universally applied. A description of
admissibility of great width was suggested in the dis-
senting opinion of Judge Petrén in this case (I.C.J. Re-
ports 1973, p.126); in the dissenting opinion of Judge
Gros, the suggestion was made that the lack of justiciable
dispute, one which could be resolved by the application
of legal norms, made the Application “without object”
and thus from the outset inadmissible. In his declaration
made at that time, Judge Juménez de Aréchaga pointed
to the expressions in paragraph 23 of the Court’s Order
as indicating that the existence of a legal interest of the
Applicant in respect of its claims was one aspect of ad-
missibility.

The Applicant confined its Memorial and its oral argu-
ment in relation to the question of admissibility substan-
tially to the question whether it had a legal interest to
maintain its Application. But the Court itself gave no
approval to any such particular view of admissibility.
Intervention by the President during argument indicated
that the Court would decide for itself the ambit of the
question of admissibility, that is to say, in particular that
it would not necessarily confine itself to the view seem-
ingly adopted by counsel. I shall need later to discuss
the aspect of admissibility which, if it is a question in
this case separate from that of jurisdiction, is appropri-
ate for reconsideration.

The question may arise at the preliminary stage of a
matter whether the admissibility of an application or ref-
erence ought first to be decided before any question of
jurisdiction is determined. Opinion appears to be divided
as to whether or not in any case jurisdiction should first
be established before the admissibility of an application
is considered, see for example on the one hand the views
expressed in the separate opinion of Judge Sir Percy
Spender, in the dissenting opinions of President
Klaestrad, Judge Arman-Ugon and Judge Sir Hersch
Lauterpacht in the Interhandel Case (Switzerland v.
United States of America, 1.C.J. Reports 1959, at p.6)
and on the other hand, the views expressed by Judge Sir
Gerald Fitzmaurice in his separate opinion in the case of
the Northern Cameroons (Cameroon v. United Kingdom)
(I.C.J. Reports 1963 p.15). There is no universal rule
clearly expressed in the decisions of the Court that the
one question in every case should be determined before
the other.

But granted that there can be cases in which this Court
ought to decide the admissibility of a matter before as-
certaining the existence or extent of its own jurisdiction,
I am of the opinion that in this case the Court’s jurisdic-

tion ought first to be determined. There are two reasons
for my decision in this sense. First, there is said to be a
question of admissibility in this case which, even if it
exists as a separate question, seems to me to be bound
up with the question of jurisdiction and which, because
of the suggested source of jurisdiction in Article 17 of
the General Act, to my mind is scarcely capable of dis-
cussion in complete isolation from that question. Sec-
ond, the Court has already indicated interim measures
and emphasized the need for an early definitive resolu-
tion of its jurisdiction to hear the Application. It would
not be judicially proper, in my opinion, now to avoid a
decision as to the jurisdiction of the Court by prior con-
centration on the admissibility of the Application, treat-
ing the two concepts as mutually exclusive in relation to
the present case.

THE QUESTIONS TO POSSESS AN
EXCLUSIVELY PRELIMINARY CHARACTER

I should at this stage make some general observations as
to the nature of the examination of jurisdiction and of
admissibility which should take place in pursuance of
the Court’s Order of 22 June 1973. Though not so ex-
pressly stated in the Court’s Order, these questions, as I
understand the position, were conceived to be of a pre-
liminary nature to be argued and decided as such. They
are to be dealt with at this stage to the extent that each
possesses “an exclusively preliminary character”, other-
wise their consideration must be relegated to the hearing
of the merits.

In amending its Rules on 10 May 1972 and in including
in them Article 67 (7) as it now appears, the Court pro-
vided for the possibility of a two-stage hearing of a case,
in the first stage of which questions of jurisdiction and
admissibility, as well as any other preliminary question,
might be decided, if those questions could be decided as
matters of an exclusively preliminary character. Textu-
ally, Article 67 as a whole depends for its operation upon
an objection to the jurisdiction of the Court or to the
admissibility of the Application by a respondent party in
accordance with the Rules of Court. There has been no
objection by the Respondent to the jurisdiction of the
Court or to the admissibility of the Application in this
case conformable to Article 67 of the Court’s Rules. Thus,
technically it may be said that Article 67 (7) does not
control the proceedings at this stage. But though not for-
mally controlling this stage of the case, Article 67 (7)
and its very presence in the Rules of Court must have
some bearing upon the nature of the examina