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Exemptions to the SPAW Protocol under Article 11(2): a Legal Review
Prepared by Alice Stroud

EXECUTIVE SUMMARY

In Article 11(2), the STAC is granted power to assess the pertinence of Parties’ exemptions to the
Protocol. Such exemptions are to be granted ““for scientific, education or management purposes necessary
to ensure the survival of the species or to prevent significant damage to forests or crops” and must not
“jeopardize the species”. Article 11(2) does not provide clear definitions of these requirements. This
review intends to guide the Meeting of the Parties (COP), the Scientific and Technical Advisory
Committee (STAC) and Contracting Parties in defining their obligations under Article 11(2). The review
examines in particular:

= the nature of the information Contracting Parties should be required to provide to the Organization
when granting an exemption (section 1)

= the standard for determining if adoption of an exemption is pertinent (section 2)

= the extent of the authority of the STAC under Article 11(2), and the procedure it should follow in
making its assessments (section 3)

= the nature of the recommendations the STAC and the COP can make when reviewing an exemption
(section 4); and

= the powers the COP has to enforce the recommendations of the STAC on pertinence (section 5).

All recommendations on ways to harmonize possible interpretations of the terms included in Article
11(2), and on procedures for identifying and implementing an exemptions process, are based on a careful
examination of the object and purpose of the Protocol, and on common practice in other fora.

The review concludes that Article 11(2) as it stands is sufficiently broad to allow the Contracting Parties
to create criteria and procedures permitting proper implementation of its requirements. The review
recommends the creation of a Working Group by the STAC to guide the COP in the adoption of a
decision on the proper interpretation of the terms included in Article 11(2), and on the creation of
procedures for its implementation. The review consequently suggests adoption of the following
recommendation by the STAC:

Recommendation on the creation of a Working Group on exemptions to the Protocol under Article

11(2)

“Following Decision 7 of COP3, the STAC herewith establishes an intersessional Working Group with
the assistance of the SPAW RAC to develop procedures and definitions of appropriate parameters for the
application and implementation of Article 11(2). This Working Group should include representatives of
the Contracting Parties with expertise on the application of exemptions in other legal instruments with a
similar “object and purpose” to the SPAW Protocol, and qualified representatives of non-governmental
organizations with experience in relevant international agreements on the conservation of species. This

* WDCS, the Whale and Dolphin Conservation Society. The author received a French Masters of International Law from the University of
Amiens, France in June 1998, a French D.E.A (diploma of advanced studies) in International and European Law from the University of Paris XI,
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College of Portland, Oregon in August 2001. She can be contacted at <alice.stroud@wdcs.org>. The author wishes to warmly thank Ronald
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Working Group could follow the model of the Working Group established by COP1 for review of the
criteria for listing species under the Protocol.

Suggested tasks for this Working Group include the following:

a) The creation of criteria clarifying the interpretation of Article 11(2), and of a procedure for its
implementation.

b) The preparation of a draft text for submission to COP4. Such text should include the following
elements:

i)

Definitions of the conditions for the adoption of an exemption under Article 11(2), including
the terms ‘scientific, education or management purposes’, 'necessary to ensure the survival
of the species or to prevent significant damage to forests or crops’ and ‘shall not jeopardize
the species’;

A systematic and transparent procedure for assessment by the STAC of the pertinence of
exemptions;

Guidelines to assist the COP in making recommendations to Contracting Parties based on the
assessment by the STAC,;

The creation of appropriate mechanisms to ensure cooperation between Contracting Parties,
the STAC, the RAC and the COP, including a collaborative process to assist Parties before an
exemption is granted;

The creation of a follow-up procedure allowing periodic reevaluation by the STAC and by
the COP of the pertinence of exemptions granted under Article 11(2);

The creation of appropriate procedures for monitoring of compliance with the
recommendations of the COP on the need to withdraw or to modify an exemption.”
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Introduction

1.

In Article 11(2), the Protocol Concerning Specially Protected Areas and Wildlife' (SPAW) allows
Contracting Parties to take exemptions to the prohibitions prescribed for the protection and recovery
of species listed in Annexes | and Il. This article sets out criteria for these exemptions in general
terms: Contracting Parties can adopt exemptions “for scientific, education or management purposes
necessary to ensure the survival of the species or to prevent significant damage to forests or crops”
as long as they do not “jeopardize the species”.

At their second and third Meetings (COP2, Montego Bay, Jamaica, 06 May, 2002 and COP3,
Montego Bay, Jamaica 27 September 2004), the Contracting Parties agreed that clarification of
Avrticle 11(2) was an important matter. The issue was most recently addressed by a decision of the
COP3 to include a specific activity on Article 11(2) within the SPAW Workplan for 2004-2005. The
SPAW Regional Activity Center (RAC) has expressed its desire to be involved, but seeks guidance
and assistance in clarifying the issues associated with Article 11(2). Support for the development of
an intersessional working group on Article 11(2) was also expressed at the COP3. As a result, the
Secretariat to the SPAW Protocol commissioned a paper that outlines a plan of action for this
potential Working Group? and decided to request this legal review of Article 11(2).?

This review explores ways to harmonize possible interpretations of the terms included in Article
11(2), according to common practice in other fora, and provides procedural recommendations for
identifying and implementing an exemptions process consistent with the spirit and intent of the
Protocol. This review focuses on ways to guide the SPAW Contracting Parties and the Scientific and
Technical Advisory Committee (STAC) in their application of the existing Article 11(2). The option
of revision of Article 11(2) is briefly assessed, but the review concludes that Contracting Parties have
enough tools at their disposal to ensure proper application of Article 11(2) without a revision of the
SPAW Protocol.

Article 11(2) is very limited in its application. It only allows Contracting Parties to take exemptions
““to the prohibitions prescribed for the protection and recovery of the species listed in Annexes I and
I1””. When an exemption is validated under Article 11(2), all other obligations included in the SPAW
Protocol continue to apply.

Avrticle 11(2) requires that Contracting Parties granting exemptions report them to the Organization
for assessment of their pertinence by the STAC. In giving this oversight role to the STAC in Article
11(2), drafters of the Protocol apparently intended it to have an impact on the legal status of
exemptions granted under this article. No such role is attributed to the STAC in other provisions on
exemptions included in the SPAW Protocol. Article 14 of the SPAW Protocol on the adoption of
exemptions for *“traditional activities™, for example, only requires that Contracting Parties which
allow exemptions with regard to protective measures “inform the Organization accordingly”, but
makes no mention of the STAC or of its potential role.

Interpretations of Article 11(2), therefore, should reflect the importance of the STAC and its findings
in the evaluation of exemptions. An interpretation rendering the role of the STAC insignificant, or its
findings of no effect, would be contrary to the text of the SPAW Protocol and the presumed intent of
its drafters.

The STAC is, however, limited in its role by the terms of Article 20, which defines its mandate.
Under Article 20, the STAC is to “provide advice to the Contracting Parties through the
Organization on the [various] scientific and technical matters relating to the Protocol” and on “any
(...) matters relating to the implementation of the Protocol.” The COP is required in turn to “analyze
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10.

11.

12.

the advice and recommendations of the STAC” without being bound by decisions made by the STAC
4. The COP can decide to make recommendations to Contracting Parties based on the advice of the
STAC when “oversee[ing] and provid[ing] policy guidance to the Organization” under Article 23.
Reading these provisions together with Article 11(2), therefore, it seems reasonable to assume that the
intent is for the STAC to report its assessment of pertinence to the COP, which can then decide on
what action (if any) it needs to take.

Decisions of the COP are not given binding authority in the text of the SPAW Protocol. While in
many cases “recommendations” by international bodies are non-binding in international law, member
States can nevertheless agree to treat them as authoritative. Contracting Parties to CITES, the
Convention on International Trade in Endangered Species of Wild Fauna and Flora®, for example,
treat resolutions of the Conference of the Parties, and other measures including those relating to
administrative, investigative and compliance procedures (some of which have involved sanctions
against CITES Parties), as authoritative when nothing in the text of the treaty provides that they are
obligated to do s0.° In practice, SPAW Contracting Parties have also decided to treat decisions and
recommendations by the COP as compulsory de facto.

Avrticle 11(2) raises a number of important questions on the roles and obligations of the STAC, the

COP and Contracting Parties. These questions include:

= What kind of information should Parties granting exemptions be required to provide to the
Organization?

= What is the standard for determining pertinence?

= What is the extent of the authority of the STAC under Article 11(2), and what procedure should it
follow in making its assessments?

= What kind of recommendations can the STAC and the COP make (i.e. can they only make a
finding of “pertinent” or “not pertinent”, or can they also make recommendations to modify the
exemptions?)

= What powers does the COP have to enforce the recommendations of the STAC?

This review will examine each question and present recommendations for interpretation of the terms
included in Article 11(2).

As a conclusion, the review will make recommendations to Contracting Parties on the way forward,
and suggest in particular that Contracting Parties should establish an intersessional Working Group on
Avrticle 11(2). The paper will propose a list of tasks for this Working Group to consider according to
relevant findings in the review, and per the guidance document previously referenced’. These
recommendations will be presented to the next meeting of the STAC for discussion.

What kind of information should Parties granting exemptions be required to provide to
the Organization?

Under Article 11(2), a Contracting Party is obligated to ensure that three sets of requirements are met
before adopting an exemption. The exemption shall:

- be adopted ““for scientific, education or management purposes”

- be for purposes ““necessary to ensure the survival of the species or to prevent significant damage to
forests or crops”

- not “jeopardize the species”
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These terms lay out only vague conditions for the adoption of an exemption under Article 11(2).
Although one Contracting Party (the Netherlands Antilles) has already brought an Article 11(2)
exemption before the STAC, without further definition of these terms there are likely to be difficulties
in establishing a clear, agreed-upon procedure for dealing with exemptions in the future.

Definitions of terms included in Article 11(2) should be established using fundamental rules of treaty
interpretation as provided by the Vienna Convention on the Law of Treaties®, which codifies
international customary law. Article 31, paragraph 1, of the Vienna Convention requires a treaty to be
interpreted ““in good faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in light of its object and purpose™. It is important for Contracting Parties to
establish specific criteria for a uniform interpretation of Article 11(2) before further exemptions are
granted that may be contrary to the object and purpose of the SPAW Protocol.

1.1 Definition of “scientific, education or management purposes”.

15.

The SPAW Protocol refers to “education’,“scientific”” and “management™ in other articles, without
giving a precise definition of these terms’. However, the rules on the interpretation of treaties
included in the Vienna Convention allow reference to “any relevant rules of international law
applicable in the relations between the Contracting Parties”. All SPAW Contracting Parties are
Parties to CITES, and Article 25 of the SPAW Protocol refers explicitly to the need to respect the
rights and obligations of Contracting Parties under that Convention. Several definitions adopted in the
context of CITES may be useful for interpretation of the terms included in Article 11(2). Also,
because the SPAW Protocol is established to protect “areas and wildlife”, analysis of other legal
provisions (international agreements, national legislation, etc.) which share the same ““object and
purpose” may be useful as guidance for the interpretation of Article 11(2).

1.1.1 Scientific purposes

16.

17.

The establishment of conditions relating to the registration and recognition of the researcher and of
the scientific institution is not uncommon in the legal definition of what constitutes “‘scientific
research” in other fora. The Annex to CITES Resolution Conf. 5.10 states that *““a special departure
from the Convention's general procedure” may be justified for scientific purposes under Article VI,
Paragraph 6 of the Convention. When defining criteria for the evaluation of “scientific purposes”, the
Annex states that exemptions can be permitted “in those situations where the scientific purpose for
such importation is clearly predominant, the importer is a scientist or a scientific institution
registered or otherwise acknowledged by the Management Authority of the country of import, and the
resale, commercial exchange or exhibit for economic benefit of the specimens is not the primary

intended use™°,

Definitions of “‘scientific research” found in other legal instruments protecting wildlife and the
environment include the following parameters:

= conditions related to qualification and training of the staff: obligation for the research to be
conducted by ““gualified personnel’’; obligation to “promote and encourage the implementation of
programs aimed at retaining and increasing the knowledge of the technical staff”’;

= conditions related to the institution or the business involved in or conducting the research:
obligation to have ““an extensive program of research’ that provides ““a significant contribution”
to the general understanding of wildlife and to the management of its species; obligation to
“stimulate exchanges with universities, centers of research and correlative institutions, and
students and technicians from other institutions’ and to cooperate in order to ensure that ““research
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activities are carried out in a proper manner’; obligation to establish programs ““incorporating
behavior, social relationships, reproduction, feeding’; obligation to ““have staff that is responsible
for developing the main research programs”; obligation to ““contribute to and cooperate with
projects and studies carried out on [specimens] in the wild, aimed at increasing knowledge about
their species and distribution in order to aid the conservation of the species™;

= conditions related to the methods used for the research: obligation to “ensure the most complete
possible use of each biological sample and sample of post-mortem material by means of
partnerships between the vets employed and recognized scientific institutions™; obligation not to
use any form of lethal research; obligation to “ensure that all biological material obtained,
including that which is collected post mortem, plays a significant role in the development of
research projects or is used for educational purposes’; obligation to observe appropriate
“restrictions on access to genetic resources”

= conditions related to the results of the research: obligation for the results to be credible enough to
likely “be accepted for publication in a refereed scientific journal, (...)contribute to the basic
knowledge of (...) biology or ecology, [and] (...) identify, evaluate, or resolve conservation
problems’; obligation for data available to “be presented in publications and at national and
international conferences”; etc.™

18. In order to clarify interpretation of Article 11(2) and aid in the assessment of the pertinence of an
exemption, the Contracting Parties could direct either the Working Group or the STAC to draft
specific criteria for the definition of scientific purposes under the SPAW Protocol, and agree that any
activity meeting these criteria could be considered to constitute a “scientific purpose” under Article
11(2).

1.1.2 Education purposes

19. Criteria for the definition of education in the environmental context are seldom explicit in
international agreements. CITES Resolution Conf. 5.10™ recognizes, for example, that imports of
Appendix | species may be permitted in some circumstances when the import is “for purposes of
conservation, education or training” but fails to give details for the definition of what constitutes an
education purpose. Various national laws have established criteria for the definition of what
constitutes ““education” in the environmental context. These criteria are, in essence, of the same
nature as the criteria used to define scientific research and include:

= conditions related to qualification and training of the staff: obligation for the staff to have “valid
and documented experience in biology, eco-ethology, conservation’; obligation to have at least
one full-time employee in charge of education with appropriate degree and experience in the field
of natural sciences/biology; obligation for the technical team in charge of education to have
“proven experience” in biology and appropriate conservation issues;

= conditions related to the institution or the business involved: obligation to have an extensive
educational program for visitors and school groups of all ages with programs designed specifically
for school groups ; obligation for a competent technician to be available to manage the educational
programs;

= conditions related to the program and to the methods used: obligation for programs to include at
least some of the following elements: audio/visual support, interactive displays, figurative displays,
guided tours, teaching programmes that can be developed outside the unit; obligation to make
available to the visiting public scientifically accurate information in a booklet ; obligation for the
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information provided to include specific details (information on species distribution, on the
ecological relationship between the species, predators, parasites, etc.); obligation to ensure that all
booklets and educational materials are prepared with full cooperation of the person in charge of
education; obligation for the educational program for visitors and school groups to be based on the
biology, ecology and conservation of the specimen in the wild; obligation for the content of the
program to correspond with the level of schooling of the target audience; etc."®

The Contracting Parties could direct either the Working Group or the STAC to draft a list of criteria
defining “education” in the context of the SPAW Protocol, and decide that an exemption can be
adopted under Article 11(2) when these criteria are met.

1.1.3 Management purposes

21.

22.

1.2.

23.

24.

In the context of wildlife and environmental protection, management measures are intricately
connected to their contribution to conservation. This has influenced the definition of “management”
in provisions with the same object and purpose as the SPAW Protocol. When referring to species
management, CITES Resolution Conf. 9.24 (Rev. CoP13)™ gives six categories of measures to
consider: management measures per se, population monitoring measures, control measures
(international and domestic), measures on captive breeding and artificial propagation, habitat
conservation measures and measures establishing safeguards. Assessment of each parameter is
closely linked to the need to ensure conservation of the species and sustainability of possible takes.
The US Marine Mammal Protection Act uses a similar approach and associates the terms
“conservation” and “management” by giving them the same definition.® A definition of
“management purposes” under Article 11(2) will thus require complete understanding of what can be
considered as a conservation measure. The Convention on Biological Diversity*® gives a detailed list
of examples for ““in situ” and ““ex situ” conservation measures. Some of the actions included in this
list include: adoption of measures for the recovery and rehabilitation of threatened species and for
their reintroduction into their natural habitats under appropriate conditions; rehabilitation and
restoration of degraded ecosystems ; promotion of the recovery of threatened species, inter alia,
through the development and implementation of plans or other management strategies; establishment
of a system of protected areas or areas where special measures need to be taken to conserve biological
diversity; etc'’.

The Contracting Parties could direct either the Working Group or the STAC to draft a specific list of
conservation measures defining “management” in the context of the SPAW Protocol, and decide that
an exemption can be adopted under Article 11(2) when these conservation measures are present.

Definition of the term “Necessary”

Article 11(2) requires that an exemption be for purposes “necessary to ensure the survival of the
species or to prevent significant damage to forests or crops.” Analyses of international law have
established that, when the term “necessary” is used in the legal and statutory sense, its meaning
differs from the dictionary meaning of the term. An international lawyer and scholar noted, in
particular, that: “ In the legal context, ‘necessary’ means ‘being appropriate and well adapted to
fulfilling an objective.”™® (...) Courts in the United States and Australia, as well as the European
Court of Human Rights,® have rejected arguments that ‘necessary’ means ‘essential’ or
‘indispensable’ in the legal context and have ruled that ‘necessary’ means ‘appropriate.” "%

However, in the context of species survival the use of such a definition may run counter to the
Precautionary Principle!, a strongly-established tenet of international environmental law. For
example, a measure that is merely “appropriate” to prevent damage to crops may be highly damaging



UNEP(DEC)/CAR WG.29/INF.5
Page 6

25.

to wild species protected by the Protocol. If alternatives are available that are potentially less
harmful, approving such a measure may be both non-precautionary and incompatible with the
objectives of the Protocol. Application of the Precautionary Principle is “particularly relevant in
cases of serious or irreversible harm such as the threatened extinction of species”?. Some even argue
that the precautionary principle has become part of international customary law.?* Contracting Parties
to the SPAW Protocol are familiar with the application of the precautionary principle in the context of
their participation in other international agreements®.

Any definition of “necessary” adopted by the Contracting Parties, therefore, should be strict enough
to allow the STAC to assess proposed exemptions in a proper manner with respect to the Protocol
itself. This will probably require the use of a definition considerably stricter than that established in a
purely legal context.

1.3. Shall not “jeopardize” the species

26.

27.

28.

29.

The term “shall not jeopardize the species™ is neither strictly biological nor specific in scientific
terms. In practice, it is of course impossible to be “certain” that an action will not put a species at risk.
In order to be compatible with the objectives of the SPAW Protocol, interpretation of Article 11(2)
must occur in the broader context of the application of the Precautionary Principle.

The Rio Declaration® was one of the first international recognitions of this principle. Rio Principle 15
states that: “In order to protect the environment, the precautionary approach shall be widely applied
by States according to their capabilities. Where there are threats of serious or irreversible damage,
lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradation.”

Similarly, Annex 4 of CITES Resolution Conf. 9.24 (Rev. COP 13)*® sets out a number of
“precautionary measures” to be considered as part of the amendment process for the CITES
Appendices. In its opening paragraph, it states that “When considering proposals to amend Appendix
I or 1, the Parties shall, by virtue of the precautionary approach and in case of uncertainty either as
regards the status of a species or the impact of trade on the conservation of a species, act in the best
interest of the conservation of the species concerned and adopt measures that are proportionate to
the anticipated risks to the species.”

The 1973 United States Endangered Species Act”’ offers the following definition of the term
“jeopardize” in paragraph (k) of section 3: “Jeopardize’ means to engage in an action that reasonably
would be expected, directly, indirectly, or cumulatively, to reduce the likelihood of recovery in the
wild of any listed species”. Application of this definition has evolved throughout the years and has
come to include a broad range of parameters.®® A respected expert on the application of the
Endangered Species Act remarked that the choice of a threshold for qualification cannot rely on
science alone but has to involve policy decisions on the level of risk which can be considered as
“acceptable” for a species:

“ (...) there is no magic number above which a population is secure or below which it is headed
toward extinction. Accordingly, even with perfect information, one cannot use science alone to say
when a species faces ‘jeopardy’ and when it does not. Instead, a jeopardy determination — like calls
regarding similar biological benchmarks — is of necessity a two step process. First, the Services must
decide what level of risk to species or populations is too much, i.e., draw the line between
““acceptable” risk and the level of risk that constitutes ‘jeopardy’ to listed species. Next, biologists
must apply this standard to individual cases by using their scientific expertise to assess whether the
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impacts caused by a specific proposal will result in a level of risk to the species that crosses over the
line between jeopardy and no jeopardy. The difficulty lies in the fact that the first step involves a
policy judgment, whereas the latter calls for a scientific determination.””*

In order to properly decide what constitutes an “appropriate” level of risk to species regulated by the
SPAW Protocol, the Contracting Parties will have to ensure adequate risk assessment for each
exemption adopted under Article 11(2). The Contracting Parties will also have to ensure proper
application of the Precautionary Principle which requires “taking action in the face of potentially
serious risks without awaiting the results of scientific research that establishes cause-and-effect
relationships with full scientific certainty.”*°

A definition of the obligation not to jeopardize the species should be established with proper
consideration for the application of other appropriate provisions in the SPAW Protocol. Under Article
13, for example, Contracting Parties are obligated to conduct an Environmental Impact Assessment in
“the planning process leading to decisions about industrial and other projects and activities that
would have a negative environmental impact and significantly affect areas or species that have been
afforded special protection under this Protocol.” When conducting an Environmental Impact
Assessment, Contracting Parties are required to “evaluate and take into consideration the possible
direct and indirect impacts, including cumulative impacts, of the projects and activities being
contemplated”. Findings on the fulfillment of the obligation not to jeopardize the species must
therefore take into account the conclusions of the Environmental Impact Assessment. Definition of
jeopardy under Article 11(2) will also have to rely on the evaluation of “the possible direct and
indirect impacts, including cumulative impacts’™ of the exemption being reviewed.

What is the standard for determining pertinence?

Acrticle 11(2) obligates the STAC to assess the “pertinence” of the exemptions granted. It fails,
however, to define the term “pertinence”, and gives no indication as to what constitutes an adequate
assessment of pertinence under its terms. Definition of the term “pertinence” in other instruments has
come to include various meanings, which comprise, for example: properness, appropriateness or
suitability®; adequacy of interpretation®; ability to bring appropriate response to a problem®;
applicability®; etc. Several methods have been developed to evaluate the pertinence of measures in
other fora. For instance, assessment of the pertinence of a change in the financial mechanisms applied
to Caribbean countries requires evaluation of the advantages and disadvantages of each mechanism.*

Panels of the World Trade Organization have decided to assess pertinence of an exemption to Article
XIV of the General Agreement on Trade in Services (GATS)* by following a “four-step-
methodology” which includes an assessment of the compatibility of the exemptions with the
conditions included in Article XIV and a more general assessment of the compatibility with the Spirit
of the Agreement as a whole*’, an approach that may provide a model for a procedure under the
SPAW Protocol.

By referring to the obligation to “assess the pertinence” of an exemption, drafters of the SPAW
Protocol apparently intended for the STAC to evaluate the compatibility of granted exemptions, not
only with the conditions set in Article 11(2), but with the Protocol as a whole. The Contracting
Parties should take this into account when making a decision on the interpretation of Article 11(2).
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3.

35.

36.

37.

38.

39.

What is the extent of the authority of the STAC under Article 11(2), and what
procedure should it follow in making its assessments?

Article 11(2) provides that the STAC is to assess “‘the pertinence of the exemptions granted”
(emphasis added). This seems to suggest that the STAC is to conduct its assessment only after an
assessment has been adopted by a Contracting Party. This interpretation, however, was not followed
in the only assessment conducted thus far by the STAC®, and makes no practical sense if the
assessment by the STAC is to have an effect. It may be advisable, therefore, to interpret the term
“granted” in Article 11(2) to mean “granted conditionally, subject to assessment by the STAC and
approval by the COP”. Such an interpretation would maintain the importance of the role of the
STAC in the exemptions process. It would also promote collaboration between the Contracting
Parties, the COP and the STAC before an exemption is granted, reducing the chances of disagreement
between the Contracting Party wishing to adopt an exemption and the STAC.

Under this interpretation of Article 11(2), Contracting Parties must first make a unilateral assessment
of the conformity of the exemption they wish to grant by making sure that all the conditions set in the
article are met. If they determine that their exemption meets the requirements of Article 11(2), they
then have the obligation to report the exemption to the Organization for assessment of its pertinence
by the STAC.

The wording of Article 11(2) may be contrasted with that in Article VIII of the International
Convention on the Regulation of Whaling (ICRW). Although this article requires that permits
granting exemptions for “scientific” whaling be reported to the International Whaling Commission
(IWC)*, there is no associated requirement that these permits be assessed in any way. Language in
Acrticle VIII states that the right to grant such permits is notwithstanding any other language in the
Convention. As a result, IWC member countries that have used the exemption for scientific whaling
can and do disregard recommendations of the Commission on the pertinence of the exemptions
granted and on the accuracy of the interpretation of the exemption provisions in the treaty’’. By
placing scientific whaling outside of the application of the rest of the treaty and by not conferring an
oversight role to the Commission or to the Scientific Committee on the conduct of scientific whaling
under Article VIII, the ICRW introduced a loophole which makes it possible for the countries
involved in scientific whaling to completely disregard recommendations of the Commission.

Under SPAW, there is no “notwithstanding” language withdrawing exemptions from coverage by the
Protocol, and the STAC is given a specific oversight role. Occurrence of similar circumstances within
the SPAW Protocol would, therefore, potentially be more conflicting with the authority of the COP
than failure by countries issuing scientific whaling permits to comply with IWC resolutions is to that
body. In the context of the application of Article 11(2), it is therefore extremely important for
Contracting Parties wishing to adopt an exemption to collaborate with the STAC and the COP at all
stages of their decision-making process on the adoption of the exemption, to ensure as much as
possible that the STAC can make an authoritative finding based on the best available information, and
that there will be willing compliance by Contracting Parties with any ensuing recommendations by
the COP.

The most efficient way to ensure proper collaboration between Contracting Parties and the
Organization in the implementation of Article 11(2) would be to create an evaluation and review
procedure for exemptions. The rules of Procedure of the STAC are flexible enough to allow its
participation in a collaborative, intersessional and ad hoc assessment of exemptions under Article
11(2)*. When making recommendations on the adoption of such a procedure, the Contracting Parties
can use examples applied in other fora. Evaluation and review procedures are very commonly used
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when assessing the pertinence of an exemption in international agreements and national laws on the
conservation of wildlife and the environment*>. SPAW Contracting Parties have had broad experience
on this matter in their application of CITES, particularly with reference to the Significant Trade
Review Procedure, currently governed by CITES Resolution Conf. 12.8 (Rev. COP 13)*.

Such evaluation and review procedures traditionally include several steps, as reflected in the
following suggested procedure

1)_ Notification of the STAC: A Contracting Party gives notification of its intent to grant an
exemption to the Organization and submits appropriate information, in the proper format* on the
proposed exemption. The Organization forwards it to the STAC with supporting information
provided in compliance with terms of reference to be set by the COP;

2) Preliminary assessment of pertinence and recommendations by the STAC. At this stage of the
process, the STAC can request clarifications and additional information to facilitate its
assessment of the pertinence of the exemption. The STAC then makes a preliminary assessment
of the pertinence of the exemption and gives notification of its decision and of possible
recommendations to the Contracting Party seeking an exemption. The Contracting Party can
respond in writing to the STAC and make comments on the preliminary assessment of pertinence
and on the recommendations made by the STAC.

3) Final assessment of pertinence and recommendations by the STAC and Final Decision of the
COP. The STAC considers possible changes to its preliminary assessment of pertinence and to its
recommendations, based on the comments provided by the Contracting Party wishing to grant an
exemption. Final assessment on the pertinence of the exemption is sent to the COP by the STAC
with any recommendations for denying or modifying the exemption, if appropriate. The COP
considers the advice of the STAC and makes a final decision on the exemption.

4) Follow-up and assessment of compliance. Contracting Parties report on the pertinence of their
exemption and on their compliance with the recommendations of the COP at each meeting of the
STAC and at each COP. When evaluating a report by a Contracting Party, the STAC evaluates
the need to make a new assessment of pertinence for the exemptions granted and examines the
possible need for new recommendations to the COP. The COP takes appropriate decisions to
ensure compliance of the Contracting Party with its previous recommendations on the exemption
and with the SPAW Protocol. In case a Contracting Party persists in not complying with
recommendations of the COP, appropriate measures will have to be applied to bring the
Contracting Party into compliance (see section 5 below for suggestions on measures to force
compliance).

Most of the process could occur by email to avoid extra costs to the organization. A few members
could be designated within the STAC to work on the assessment of exemptions intersessionally.

What kind of recommendations can the STAC and the COP make?

Avrticle 11(2) fails to provide guidance on the kind of recommendations that the STAC or the COP
can make. In other fora, provisions giving power of recommendation to an institution are fairly open
and often fail to establish limits. CITES Resolution Conf.12.8 (Rev. CoP13) on the Review of
significant trade® is a good example of the freedom left to the Animals or Plants Committee in the
formulation of recommendations. These Committees are free to make a very broad range of
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recommendations judged necessary. The text of the resolution guides the Committees in the following

terms:

“m) the Animals or Plants Committee shall, in consultation with the Secretariat, formulate

recommendations for the remaining species. These recommendations shall be directed to the
range States concerned;

“n) for species of urgent concern, these recommendations should propose specific actions to

address problems related to the implementation of Article IV, paragraph 2 (a), 3 or 6 (a).
Such recommendations should differentiate between short-term and long-term actions, and
may include, for example:

i) the establishment of administrative procedures, cautious export quotas or temporary
restrictions on exports of the species concerned;

ii) the application of adaptive management procedures to ensure that further decisions
about the harvesting and management of the species concerned will be based on the
monitoring of the impact of previous harvesting and other factors; or

iii) the conducting of taxon- and country-specific status assessments, field studies or
evaluation of threats to populations or other relevant factors to provide the basis for a
Scientific Authority’s non-detriment finding, as required under the provisions of
Article 1V, paragraph 2 (a) or 6 (a).

Deadlines for implementation of these recommendations should be determined by the Animals or
Plants Committee. They must be appropriate to the nature of the action to be undertaken, and
should normally be not less than 90 days but not more than two years after the date of
transmission to the State concerned;

“0) for species of possible concern, these recommendations should specify the information

required to enable the Animals or Plants Committee to determine whether the species should
be categorized as either of urgent concern or of least concern. They should also specify
interim measures where appropriate for the regulation of trade. Such recommendations
should differentiate between short-term and long-term actions, and may include, for example:
i) the conducting of taxon and country-specific status assessments, field studies or evaluation
of threats to populations or other relevant factors; or

ii) the establishment of cautious export quotas for the species concerned as an interim
measure.

Deadlines for implementation of these recommendations should be determined by the Animals or
Plants Committee. They must be appropriate to the nature of the action to be undertaken, and
should normally be not less than 90 days but not more than two years after the date of
transmission to the State concerned;

“p) these recommendations shall be transmitted to the range States concerned by the

Secretariat;”

43. In practice, the conduct of evaluation and review procedures traditionally results in the issuance of at
least five types of recommendations:

Recommendations denying the exemption as a whole.

Recommendations validating the exemption as a whole.

Recommendations granting conditional validation of the exemptions pending the occurrence of
certain adjustments

Recommendations denying the exemption pending submission of additional information or
pending occurrence of certain adjustments which will allow future reevaluation

Recommendations imposing incentives for adjustments or sanctions of violations

10
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When defining the roles of the STAC and of the COP in the procedure for the assessment of
exemptions, Contracting Parties should adopt a broad definition of the term ““recommendation” and
allow the STAC and the COP to recommend the adoption of any measures they judge necessary to the
good application of Article 11(2), including sanctions for non-compliance with the recommendations
of the COP.

What powers does the COP have to enforce the recommendations of the STAC?

The most vital jurisdictional question with respect to Article 11(2) concerns the extent to which the
COP can take measures to ensure compliance by Contracting Parties. According to Article 60 of the
Vienna Convention on the Law of Treaties, the violation of a provision essential to the
accomplishment of the object or purpose of a treaty by one of the Parties entitles the other Parties, by
unanimous agreement, to suspend the operation of the treaty in whole or in part. It is broadly
recognized in the international scene that “a ‘treaty’ consists of more than just its text and includes

related agreements and practice by the parties”.*®

If a Contracting Party maintains an exemption despite an assessment of non-pertinence by the STAC,
the conflict could undermine the authority of the Protocol. If, however, Article 11(2) is interpreted to
equate non-pertinence of an exemption, as determined by the STAC and confirmed by the COP, as
equivalent to non-compliance with the terms and objectives of the Protocol itself, then the COP could
grant itself the right to impose measures and possible sanctions against Contracting Parties that refuse
to withdraw or modify exemptions in accordance with its recommendations.

Parties to CITES have developed, and continue to develop, several types of compliance procedures.
These procedures were developed by resolution to ensure enforcement of the treaty. CITES
Document COP 12 Doc 26 refers to measures created to bring a Party back into compliance with the
Convention. These measures include: advice and assistance; issuance of a formal caution;
verification; public notification of non-compliance; the possibility of entering into a compliance
action plan; suspension of rights and privileges (such as a temporary suspension of commercial or all
trade in specimens of one or more CITES listed species). CITES Parties have not yet considered the
adoption of financial penalties or the suspension of other rights and privileges such as restriction of
the right to vote or suspension of the right to participate in Committees, Working Groups, etc.*’

The SPAW Contracting Parties should determine appropriate measures to take as a response to non-
compliance with recommendations on exemptions under Article 11(2). These could be incorporated
into any formal procedure, as the CITES Parties have done for the Significant Trade Review Process.

Conclusions and recommendations on the way forward.

Although, According to Article 23, Contracting Parties have the ability to make additions to the
SPAW Protocol “in the form of annexes, as well as amendments to this Protocol or to its annexes”, a
revision of Article 11(2) would entail cumbersome and lengthy proceedings®. It is important to note
that Article 11(2) of the SPAW Protocol is sufficiently broad to allow the COP to create criteria and
procedures as recommended in this review. A revision is not necessary.

Relying on a decision of the COP to interpret the terms left vague in Article 11(2) is the most efficient
way to address concerns raised by this provision. Contracting Parties have used the same method
when creating the review of significant trade at CITES. They created a very specific procedure to
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51.

52.

53.

ensure and monitor the implementation of Article 1V, even though the treaty mentions neither the
procedure nor the Committees charged with its operation. This procedure was adopted by Resolution
of the COP; it did not require revision of the treaty.

When defining the terms governing the possible application of Article 11(2), the COP should:

= Adopt a systematic method for defining the three sets of requirements governing adoption of an
exemption under Article 11(2)

= Adopt a systematic and transparent procedure for assessment by the STAC of the pertinence of
exemptions

= Create a collaborative process to ensure cooperation among Contracting Parties, the STAC and the
COP hefore an exemption is granted.

= Create appropriate procedures for monitoring compliance with recommendations of the COP to
withdraw or modify an exemption

= Create follow-up procedures allowing periodic reevaluation by the STAC and by the COP of the
pertinence of the exemptions validated by a decision of the COP.

By creating a Working Group on the definition of appropriate parameters for the application of
Article 11(2), the STAC will be able to guide the COP in this task. The STAC should therefore
consider adoption of the recommendation on the creation of a Working Group included in Annex 1.

It is important for the Contracting Parties to agree on the proper interpretation of Article 11(2), and to
develop a proper procedure for its implementation, before considering further exemptions. Adoption
of further exemptions should therefore be delayed until a final decision of the COP setting out both
the interpretation and the procedure to be followed.

Annex 1. Recommendation on the creation of a Working Group on exemptions to the Protocol

under article 11(2)

54.

95.

“Following Decision 7 of COP3, the STAC herewith establishes an intersessional Working Group
with the assistance of the SPAW RAC to develop procedures and definitions of appropriate
parameters for the application and implementation of Article 11(2). This Working Group should
include representatives of the Contracting Parties with expertise on the application of exemptions in
other legal instruments with a similar “object and purpose” to the SPAW Protocol, and qualified
representatives of non-governmental organizations with experience in relevant international
agreements on the conservation of species. This Working Group could follow the model of the
Working Group established by COP1 for review of the criteria for listing species under the Protocol.

Suggested tasks for this Working Group include the following:

a) The creation of criteria clarifying the interpretation of Article 11(2), and of a procedure for its
implementation.

b) The preparation of a draft text for submission to COP4. Such text should include the following
elements:

i) Definitions of the conditions for the adoption of an exemption under Article 11(2), including
the terms ‘scientific, education or management purposes’, *necessary to ensure the survival
of the species or to prevent significant damage to forests or crops’ and ‘shall not jeopardize
the species’;

12
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i) A systematic and transparent procedure for assessment by the STAC of the pertinence of
exemptions;
iii) Guidelines to assist the COP in making recommendations to Contracting Parties based on the
assessment by the STAC;

iv) The creation of appropriate mechanisms to ensure cooperation between Contracting Parties,
the STAC, the RAC and the COP, including a collaborative process to assist Parties before an
exemption is granted;

v) The creation of a follow-up procedure allowing periodic reevaluation by the STAC and by
the COP of the pertinence of exemptions granted under Article 11(2);

vi) The creation of appropriate procedures for monitoring of compliance with the
recommendations of the COP on the need to withdraw or to modify an exemption.”
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