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Executive summary

The remoteness of areas beyond national jurisdiction (ABNJ) has traditionally provided this vast area
of the marine realm a degree of protection from human activities. Yet technological advances in the
second half of the 20" century have eased accessibility, resulting in an increase in the types, scale
and intensity of human activities occurring in ABNJ. Such increases have the potential to have greater
impact upon the marine environment and biological diversity in ABNJ.

Area-based planning is one way in which sectors operating in ABNJ can spatially plan their activities.
However, such plans are often only applicable to their respective sector and do not necessarily take
into account the activities of other sectors operating in the same area. Conflicts between human
activities are likely to increase in number, or intensify through increased pressure on biodiversity and
natural resources. It is essential to better understand every stage of these conflicts, from their creation
to how they are managed. Although there are some examples of cross-sectoral area-based planning
in ABNJ, these are generally the exception and such approaches are therefore fragmented in their
coverage of this ocean space.

Marine spatial planning (MSP) is a type of area-based planning that can be used in a marine area

to achieve ecological, economic and social objectives. It is generally well-established in national
jurisdictions, with various regions providing guidelines on its use. Through the ABNJ Deep Seas
Project, MSP has been identified as a type of cross-sectoral area-based planning that could be used
in ABNJ in order to sustainably manage existing and future human activities whilst simultaneously
protecting biodiversity. This is because MSP follows an ecosystem-based approach, is participatory
with an emphasis on stakeholder engagement, follows the precautionary principle and is
transboundary. These features are suitable to the characteristics of ABNJ.

To this end, a MSP framework for ABNJ, which considers the entire ecosystem, has been developed
to promote the sustainable use of the marine environment and its resources, including biodiversity.

The framework is presented in this report and is aimed at national and regional-level decision-makers
(including those participating in international, high-level negotiations), area-based planning practitioners
and stakeholders of ABNJ. The MSP framework is made up of various elements, each with associated
activities that could potentially be undertaken. It should be noted that the framework presented here is
a guide and is not prescriptive; its application will depend on the context and as such it is designed to
be flexible and adaptable to meet differing needs.

The key challenge to undertaking MSP in ABNJ is the lack of a clear governance framework under
which an ecosystem approach can be implemented to support the conservation and sustainable use
of biodiversity. A new international legally binding instrument (ILBI) currently being negotiated under
the United Nations Convention on the Law of the Sea (UNCLOS) (1982) will help to clarify governance
arrangements in ABNJ and can provide a basis for sectors to engage in cross-sectoral area-based
planning. However, negotiations are still ongoing and there are still uncertainties regarding the content
of the new ILBI. For this reason, application of the MSP framework is explored under a scenario in
which there is no ILBI in existence, and under a scenario where an ILBI does exist.

This MSP framework was explored at a workshop in each of the two pilot regions of the ABNJ Deep
Seas Project; the South East Pacific and the Western Indian Ocean. These workshops gathered input
from State Parties to each of the hosting Regional Seas Organisations, sectoral representatives, and
technical and policy experts. The information collected, and the wider discussions at these workshops,
influenced the design, development and content of the MSP framework.

A key finding was that although it is possible for MSP to be undertaken ABNJ in the absence of an

A Marine Spatial Planning Framework for Areas Beyond National Jurisdiction



ILBI, it can only go so far in achieving its objective. The presence of an ILBI not only eases application
of the MSP framework, but allows more to be achieved via MSP. This is possible because an ILBI
provides an incentive and legal mandate to engage ABNJ stakeholders in cross-sectoral area-based
planning. An ILBI allows for a management plan to be developed in collaboration with participating
stakeholders and provides the means for implementation and enforcement for such plan. An ILBI can
also encourage or require enhanced levels of interaction (for example, cooperation and coordination)
between sectors, helping to support effective cross-sectoral area-based planning, such as MSP.

The use of MSP in ABNJ at present, whilst ongoing human activities are limited in their scope and
intensity, provides an opportunity to test, adapt and improve MSP approaches to support more
effective management and sustainable use of resources in ABNJ, particularly, in light of projected
increases in human activities and associated impacts in ABNJ. This proactive, rather than reactive,
approach may help to ensure that marine biological diversity in ABNJ can be better conserved and
sustainably managed for future generations.




Résume analytique

Traditionnellement, 'isolement des zones ne relevant pas de la juridiction nationale (ABNJ) constituait
une certaine protection contre les activités humaines menées dans ces vastes aires marines. Pourtant,
les innovations technologiques fleurissant depuis la seconde moitié du XX° siecle ont facilité I'acces

a ces zones, entrainant une multiplication et une intensification des activités humaines de nature et
d’échelle diverses dans les ABNJ. Ce phénomene pourrait avoir des effets plus importants sur les
écosystemes marins et la biodiversité de ces zones.

La planification par zone est I'un des outils permettant aux secteurs opérant dans les ABNJ
d’organiser leurs activités dans I'espace. Cependant, ces mesures de planification ne sont souvent
applicables qu’a un secteur donné et ne prennent pas nécessairement en compte les activités

des autres secteurs opérant dans la méme zone. Les conflits entre les activités humaines vont
probablement se multiplier ou s’intensifier sous I'effet de la pression accrue exercée sur la biodiversité
et les ressources naturelles. Il est donc essentiel de mieux comprendre chaque étape de ces conflits,
de leurs racines a leur gestion. Les quelques exemples de planification intersectorielle par zone dans
les ABNJ font généralement figure d’exception. Ainsi, de telles approches n’offrent qu’une couverture
morcelée de I'espace marin.

La planification spatiale marine (PSM) est un type de planification par zone pouvant s’appliquer aux
aires marines en vue de la réalisation d’objectifs écologiques et socio-économiques. Ce procédé
est généralement bien implanté dans les juridictions nationales sur la base des directives définies
par les régions. Dans le cadre du projet de gestion durable des péches et de conservation de la
biodiversité des ressources et écosystemes d’eaux profondes dans les zones ne relevant pas de la
juridiction nationale (ABNJ Deep Seas Project), la PSM est apparue comme un outil de planification
intersectorielle par zone a privilégier dans les ABNJ pour permettre une gestion durable des activités
humaines présentes et futures, tout en protégeant la biodiversité. En effet, elle s’inscrit dans une
approche écosystémique, transfrontaliere, participative (axée notamment sur la mobilisation des
parties prenantes) et conforme au principe de précaution. Ces propriétés sont adaptées aux
caractéristiques des ABNJ.

A cette fin, un cadre de PSM dédié aux ABNJ, étudiant I'ensemble de I'écosystéme, a été congu

en vue de promouvoir une utilisation durable du milieu marin et de ses ressources, notamment, la
biodiversité. Le présent rapport, rédigé a 'intention des décideurs aux niveaux national et régional
(notamment, ceux engagés dans les négociations internationales de haut niveau), des professionnels
de la planification par zone et des parties prenantes des ABNJ, expose ce cadre de PSM. Le cadre
s’articule autour de différentes composantes, chacune détaillant des pistes d’activités a entreprendre.
Il convient de noter que le cadre présenté ici est un guide non prescriptif. Son application dépendra
du contexte et, a ce titre, il est congu pour étre flexible et modulable en vue de répondre a différents
besoins.

Le principal défi du déploiement de la PSM dans les ABNJ réside dans I'absence d’un cadre de
gouvernance clair en vertu duquel une approche écosystémique pourrait étre mise en ceuvre a I’appui
de la conservation et de I'utilisation durable de la biodiversité. La mise en place d’un nouvel instrument
international juridiquement contraignant est actuellement négociée dans le cadre de la Convention

des Nations Unies sur le droit de la mer (UNCLOS) (1982). Cet instrument contribuera a clarifier les
modalités de gouvernance dans les ABNJ et posera les jalons d’une planification intersectorielle par
zone. Cependant, les négociations sont toujours en cours, et des incertitudes subsistent quant aux
dispositions de ce nouvel instrument. Par conséquent, I'application du cadre de PSM est envisagée
selon deux scénarios possibles : I'un ou il existe un instrument international juridiquement contraignant
et I'autre ou il n’en existe pas.
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Ce cadre a été étudi¢ lors de I'atelier tenu dans chacune des deux régions pilotes du projet ABNJ
Deep Seas, a savoir, le Pacifique Sud-Est et 'océan Indien occidental. Ces ateliers ont recueilli

les contributions des Etats parties & chacune des organisations maritimes régionales hotes, des
représentants sectoriels, ainsi que des experts techniques et politiques. Les informations recueillies et
les discussions générales tenues lors de ces ateliers ont influencé la conception, le développement et
le contenu du cadre de PSM.

L'une des principales conclusions établissait que, sans instrument contraignant, il serait bien plus
difficile de parvenir a la pleine réalisation des objectifs de la PSM dans les ABNJ. L'adoption d’un
instrument contraignant facilite non seulement I'application du cadre de PSM, mais permet également
d’améliorer son efficacité. En effet, un cadre contraignant est une mesure incitative doublée d’un
mandat Iégal pour garantir la mobilisation des parties prenantes des ABNJ a I'appui d’une planification
intersectorielle par zone. Il permet d’élaborer un plan de gestion en collaboration avec les parties
prenantes impliquées et fournit les moyens de sa mise en ceuvre et de son application. De plus, il
encourage ou exige des interactions plus poussées entre les secteurs (notamment en matiere de
coopération et de coordination) contribuant ainsi au soutien d’une planification intersectorielle par zone
efficace telle que la PSM.

A ’heure actuelle, ol la portée et I'intensité des activités humaines dans les ABNJ restent contenues,
le cadre de PSM offre une occasion de tester, d’adapter et de renforcer les approches associées a la
PSM au service d’une gestion plus efficace et d’une utilisation durable des ressources, notamment,
a la lumiere de l'intensification annoncée des activités humaines et de leurs effets dans ces zones.

En privilégiant une approche proactive, plutdét que réactive, la diversité biologique marine des ABNJ
pourra étre mieux protégée et gérée de maniere durable au profit des générations futures.




Resumen

La lejania de las zonas situadas fuera de la jurisdiccion nacional tradicionalmente ha proporcionado

a esta extensa superficie del ambito marino un grado de proteccion frente a la actividad humana. Sin
embargo, los avances tecnoldgicos producidos en la segunda mitad del siglo XX han facilitado su
accesibilidad, lo que ha dado lugar a un incremento en los tipos, escala e intensidad de la actividad
humana en estas zonas. Dichos aumentos cuentan con el potencial de provocar un mayor impacto en
el medio marino y en la diversidad biolégica de las zonas situadas fuera de la jurisdiccién nacional.

La planificacion zonal es uno de los recursos que los sectores que operan en estas zonas pueden
utilizar para planificar sus actividades espacialmente. Sin embargo, dichos planes a menudo solo
pueden aplicarse a su respectivo sector y no tienen en cuenta las actividades de otros sectores

que operan en la misma zona. Es probable que los conflictos debidos a la actividad humana se
incrementen en nUmero, o se intensifiquen por la creciente presion en la biodiversidad y los recursos
naturales. Es indispensable poseer un mejor entendimiento de cada una de las etapas de estos
conflictos, desde su creacion a su gestion. A pesar de que existen algunos ejemplos de planificacion
zonal intersectorial en las zonas situadas fuera de la jurisdiccion nacional, estas son generalmente

la excepcion, y, por lo tanto, la cobertura de dichos enfoques de este espacio maritimo sera
fragmentada.

La planificacién espacial marina es un tipo de planificacién zonal que puede usarse en una zona
marina a fin de alcanzar objetivos ecoldgicos, econdmicos y sociales. Por lo general, se encuentra
bien establecida en la jurisdiccion nacional, con varias regiones que proporcionan directrices para

su uso. Mediante el Proyecto sobre Aguas Profundas en Zonas Situadas Fuera de la Jurisdiccion
Nacional, se ha definido la planificacion espacial marina como un tipo de planificacién zonal
intersectorial que podria usarse en las zonas situadas fuera de la jurisdiccion nacional con el fin de
gestionar de forma sostenible la presente y futura actividad humana al mismo tiempo que se protege
la biodiversidad. Esto se debe a que la planificacion espacial marina aplica un enfoque basado

en los ecosistemas, es participativa —en especial en lo que atafie a la participacion de las partes
interesadas—, sigue el principio de precaucion y es transfronteriza. Estas caracteristicas se adaptan a
las de las zonas situadas fuera de la jurisdiccion nacional.

Con este fin, se ha desarrollado una planificacion espacial marina como marco para las zonas situadas
fuera de la jurisdiccion nacional que tenga en cuenta la totalidad del ecosistema, con el objeto de
promover el uso sostenible del medio marino y sus recursos, especialmente la biodiversidad. El marco
se presenta en este informe y esta dirigido a los encargados de adoptar decisiones a nivel nacional

y regional (en particular a aquellos que participan en negociaciones internacionales de alto nivel), a

los profesionales de la planificaciéon zonal y a las partes interesadas de las zonas situadas fuera de la
jurisdiccion nacional. El marco de la planificacion espacial marina consta de varios elementos, cada
uno de ellos asociado a actividades que podrian llevarse a cabo. Cabe sefialar que el marco que aqui
se presenta es una guia sin caracter prescriptivo; su aplicacion dependera del contexto y, como tal,
esta disenada para ser flexible y adaptable a fin de atender a diferentes necesidades.
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La principal dificultad para emprender una planificacién espacial marina en las zonas situadas fuera de
la jurisdiccion nacional es la falta de un marco claro de gobernanza bajo el cual se pueda implementar
un enfoque ecosistémico con miras a respaldar el uso sostenible y la conservacion de la biodiversidad.
Un nuevo instrumento internacional juridicamente vinculante que se esta negociando en estos
momentos bajo la Convencion de las Naciones Unidas sobre el Derecho del Mar (CNUDM) (1982)
ayudara a clarificar los mecanismos de gobernanza en las zonas situadas fuera de la jurisdiccion
nacional, y podra aportar una base para que los sectores participen en la planificacion intersectorial
zonal. Sin embargo, las negociaciones siguen en curso y sigue habiendo incertidumbre con respecto
al contenido del nuevo instrumento internacional juridicamente vinculante. Por esta razén, la aplicacion
del marco de la planificacion espacial marina se esta examinando con arreglo a una hipétesis en la
que no existe un instrumento internacional juridicamente vinculante, asi como conforme a una posible
situacion en la que un instrumento internacional juridicamente vinculante si existe.

Este marco de la planificacion espacial marina fue analizado en un taller en cada una de las dos
regiones piloto del Proyecto sobre Aguas Profundas en Zonas Situadas Fuera de la Jurisdiccion
Nacional: el Pacifico Sudeste y el Océano indico Occidental. Estos talleres recogieron aportaciones
de los Estados Partes de cada una de las Organizaciones de los Mares Regionales anfitrionas,
representantes del sector, y expertos técnicos y en materia de politica. La informacion recopilada, asf
como los amplios debates en estos talleres, influyeron en el disefio, el desarrollo y el contenido del
marco de la planificacion espacial marina.

Una conclusion clave fue que, aunque es posible llevar a cabo una planificacion espacial marina

en zonas situadas fuera de la jurisdiccion nacional en la ausencia de un instrumento internacional
juridicamente vinculante, esta no alcanzara la plena consecucion de sus objetivos. La presencia

de un instrumento internacional juridicamente vinculante no solo facilita la aplicacién del marco de

la planificacion espacial marina, sino que permite que se consigan mas resultados mediante dicha
planificacion. Esto es posible debido a que el instrumento internacional juridicamente vinculante aporta
un incentivo y un mandato legal para la participacion de las partes interesadas de las zonas situadas
fuera de la jurisdiccion nacional en la planificacion zonal intersectorial. Un instrumento internacional
juridicamente vinculante permite el desarrollo de un plan de gestion en colaboracion con las partes
interesadas participantes, y proporciona los medios para la implementacion y ejecucion de dicho plan.
Un instrumento internacional juridicamente vinculante también fomenta —o requiere— mayores niveles
de interaccion (por ejemplo, cooperacion y coordinacion) entre sectores, a fin de ayudar a mantener
una planificacién zonal intersectorial efectiva, como la planificacion espacial marina.

En estos momentos, mientras que la actividad humana en curso esté limitada tanto en alcance como
en intensidad, el uso de la planificacion espacial marina en zonas situadas fuera de la jurisdiccion local
proporciona una oportunidad para probar, adaptar y mejorar la planificacion espacial marina a fin de
respaldar una gestion mas efectiva y un uso sostenible de recursos en dichas zonas, en particular,

en vista del incremento previsto de la accion humana y el impacto que esta lleva asociada a dichas
zonas. Este enfoque proactivo, mas que reactivo, puede contribuir a asegurar la conservacion y
gestion de la diversidad biolégica marina en las zonas situadas fuera de la jurisdiccién nacional para
las generaciones futuras.
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Pesiome

YOOneHHOCTb PANOHOB 30 NPefenamMu AenCTBUS HOLMOHANbHOW opucankumnmn (P3MHHKO)
TPAANUMOHHO 06ecneunBana 3TMmM OBLIMPHBIM MOPCKMM GKBATOPUSIM OnpeferneHHyo
CTeneHb 3alWMTbl OT BANSHNS AesTenbHoCTn Yenosekd. OLHAKO BO BTOPOW MNOMOBUHE

XX BeKa B pe3yfbTate TEXHNYECKOro NPOrpecca Ux JOCTYMHOCTb MOBLICUAACDH, YTO MPUBENO K
YBENNYEHMIO YNCNA BUAOB AedaTeNlbHOCTH Yenoseka B P3MHIO, paclumnpeHnto nx macwtabos
1N NOBBILEHUIO UX MHTEHCUBHOCTW. B pe3ynbraTe BO3AeNCTBME HO MOPCKYIO Cpedy U
Buonoruyeckoe pasHoobpasne B PIMHIO MOXeT 3HAUYUTENBHO YCUNTBLCS.

OfHMM 13 METOLOB NPOCTPAHCTBEHHOMO MIAHUPOBAHMUS CEKTOPOIbHOM AE9TENbHOCTA B
P3MHIO gBngetca 3oHANbHOE NNaHMpoBaHMe. OQHAKO 3A4ACTYIO TAKME MAAHbBI MPUMEHUMbI
TOMbKO B PAMKOX COOTBETCTBYHIOULENO CEKTOPA M HE BCEraa NPUHMMAKOT BO BHUMOHME
[NedTeNbHOCTb APYINX CEKTOPOB, AENCTBYIOLLNX B TOM Xe paloHe. o NnpuinmHe HapacTatoLen
HArpy3ku HA BUOPA3HOOBPA3NE N MPUPOAHbIE PECYPChl KOHOANKTBI MEXY PA3STUYHbIMU
BMAOMWN Oe9TeIbHOCTM YeNOBEKA MOTYT OKTUBMU3MPOBATHCH, O UX YNCIO MOXET pacTun. KpaiHe
BAXHO MONy4nTb Bonee rnybokoe NOHMMAHME KAXO0ro 3TANA PA3BUTUS STUX KOHDIIMKTOB,
HAYMHAS C MOMEHTA MX BO3HUKHOBEHMS 1 BMOTb A0 MPUHATUS MEP MO UX YPETYTMPOBAHUIO.
HecmoTpg Ha psa NONOXUTENbHbBIX MPUMEPOB MEXCEKTOPANTbHOTO 30HABHOMO
NACGHMPOBAHMS NpUMeHnTENbHO K P3MHIO, OHM, KaK NPABKUIO, SBAAKOTCS UCKITIOYEHNEM N3
NPOBWUA, Y MO3TOMY OXBAT 3TOM YACTN OKEAHMYECKOTO NPOCTPAHCTBA TAKMMM NOAXOAAMM
OKOI3bIBAETCS HEMOJSHbIM.

Mopckoe NpoCTpPAHCTBEHHOE NnaHnpoBaHme (MIM) — 3To oAnH 13 BUOOB 30HASbHOIO
NAOHNPOBAHMS, KOTOPbLIN MOXET MCMOMIb30OBATHCS B TOM MM MHOM MOPCKOM pPaoHe Ang
peLeHns 3KONOrnyeckmnx, SKOHOMMYECKNX N COLMANBHBIX 30404, B npenenax nencremg
HOLMOHOBbHOM IOPUCANKLIMK 3TOT NOAXOM PEANN3yeTCd JOCTATOYHO WKMPOKO, MPpUYeEMm
BO MHOIMX PErMOHAX NPUHATHI PYKOBOASLLIME NPUHLMMBI €70 MCNOMb30BAHKS. B pamkax
[my60koBOAHOrO MOPCKOro npoekTa rno P3MHIO MII 6bino onpeneneHo B ka4ecTse
OAHOro N3 METOA0B MEXCEKTOPANbHOIO 30HANIBHOIO MAGHUPOBAHMS, KOTOPbIN MOXET
ObITb MCMOMNB30OBAH B OTHOLWEHUW P3MHIO, ¢ Tem 4TObBLI 0OBECNEYNTb PALMOHANbHOE
perynMpoBaHMe CyLLECTBYIOWNX U OYAYLIMX BUOOB AEITENbHOCTM YeIoBEKA Mpun
OOHOBPEMEHHON 3aWMUTEe BUOPA3HOOHPA3US. DTO CBI3AHO C TeM, YTO npoLeccs MIT
OCHOBOHbI HO 3KOCUCTEMHOM Moaxone, 06ecneymBatoT LWMPOKOE y4acThe C YNOPOM HA
npvBneyYeHne K paboTe 3aMHTEPECOBAHHBIX CTOPOH, CNEdyIOT NPUHLMMY NPefoCTOPOXHOCTH
N HOCAT TPAHCTPAHUYHBIV XAPAKTEP. YKA3AHHbIE 3N1IeMEHTbI BMOSIHE COOTBETCTBYIOT
OCHOBHbIM NapameTpam P3MHIO.

cxoms U3 3Toro, B LeNgx COOeNCTBUS YCTONYMBOMY MCMOMNb30OBAHNIO MOPCKOM Cpeabl U

ee pecypcos, BKto4ag 6uopasHoobpasme, bbinn pa3paboTaHbl PAMOYHbIE OCHOBbBI MM
ong P3MHIO, B KOTOPbIX 3KOCUCTEMO PACCMATPUBAETCS KOK €AMHOE LIeNoe. DTN PAMOYHbIE
OCHOBbI NPEACTABNEHbl B HOCTOSLWEM [0KNOAE U NpefHA3HAYeHbl AN UL, NPUHUMOKOLLNX
pelweHuns no sonpocam P3MHKO HO HALUMOHANBEHOM W PEMMOHONBHOM YPOBHSX (BKHOYAS

Tex, KTO y4OCTBYET B MeXAYHAPOAHbIX NEPEroBOPAX HA BbICOKOM YPOBHE), CNELUANNCTOB-
NPAKTUKOB MO 30HABHOMY MAGHUPOBAHMWIO U APYTNX 30MHTEPECOBAHHbIX CTOPOH. POMOYHbIE
ocHoBbl MTITIT COCTOAT M3 PA3AUYHBIX SNEMEHTOB, KAXKAbIN 13 KOTOPbLIX B3AMMOCBIA3AH C TEMU
BMAOMW O,e9TeNbHOCTM, KOTOPbIE MOTEHLUANBHO MOTYT OCYyLWecTBNgTbCd. Cneayet OTMEeTUTb,
YTO POMOYHbIE OCHOBbI, NPEACTAB/IEHHbIE B HACTOALLEM AOKNAAE, HOCAT PEKOMEHOATENbHbIN,
O He OVPEKTUBHbIN XAPAKTER; UX MPUMEHEHNe BYAEeT 30BMCETb OT KOHKPETHbIX YCNTOBUIA, U B
3TOM KQYeCTBE OHM MPU3BAHbI 06ecneynTb MMOKOCTb U NPUCNOCOBNIeMOCTb NPY MPUHATAN
peLleHni, NO3BONAIOLULMX YOOBNETBOPUTD PA3NIMYHbIE MOTPEOHOCTH.

A Marine Spatial Planning Framework for Areas Beyond National Jurisdiction



Knioueson npobnemoit ocywectsnenus MM B oTHoweHun P3MHIO gBngeTcsd oTcyTCcTBUE
4eTKo CHOPMYNIMPOBAHHBIX PYKOBOASLMX MPUHUMMOB, MO3BONSIOLIMX PEASTM30BATb
3KOCUCTEMHbIN NOAXOA, K COXPAHEHMIO 1 YCTOMYMBOMY MCMOMb30BAHMIO Bopa3Hoobpasng. B
HacTogwee Bpems B pamkax KonseHumnn Opranusaumm O6beanHeHHbIx Haumnii no mopckomy
npasy 1982 roga (KMIMT OOH) BegyTCs NeperoBopbl © HOBOM MEXAYHAPOLHOM IOpUaNYECKM
obg3atenbHoM gokymeHTe (MKOO/), KOTOPbLIN MOMOXET YTOYHUTL PYKOBOASLLME NPUHLAMBI
perynnpoBaHusg fegrensHoctu B P3MHIO u, kak npeacraengetcs, 6yaeT NonoxeH B OCHOBY
YHOCTUS PABNYHBIX CEKTOPOB B MEXCEKTOPANbHOM 30HASIBHOM MAAHUPOBAHMW. OQHAKO
NneperoBoOpbl BCE ellle MPOAOIKATCS, U B OTHOLEHUN copepxaHmnsg Hosoro MKOO[ no-
NpeXHeMy CyLLeCTByeT HeonpeaeneHHoCTb. 10 3To NPUYNHE NPUMEHEHNE PAMOYHbBIX OCHOB
M paccmaTpmnBAETCS KK ANS CLeHapKs, cornacHo kotopomy MKOOL ellle He MPUHST, TOK
n ang cueHapwus, cornacHo kotopomy MKOQO[I yxxe BBeAeH B AeNCTBME.

PamouHble ocHoBbl MTTIT GbIM NOABEPrHYThI AETABHOMY PACCMOTPEHMNIO HO CEMUHAPOX-
MPAKTUKYMAX B ABYX SKCMEPUMEHTANbHBIX PErMOHAX [11y60KOBOAHOIO MOPCKOro NpoeKTa no
P3[MHHKO — toro-BOCTO4HOM YACTN TUXOro OKEAHA W 3ANAAHON YACTHU VIHANMCKOrO OKeaHa.

B xope 3TMx paboymx CoBELLIAHMI FOCYAAPCTBA-YYACTHUKN NPEACTABUAN CBOU MATEPUAIbI
COOTBETCTBYIOWEN MPUHUMAIOWEN OPTrOHU3ALUN MO PETMOHANBHBIM MOPSM, MPEACTABUTENIM
CEKTOPOB, O TAKXE CNeLMAINCTAM MO TEXHUYECKMM 1 NONUTUYECKMM Bonpocam. COBpaHHaS
nHGopMaums 1 bonee LWNMPOKME OBCYXKAEHUS HA STUX CEMUHAPAX-MPAKTUKYMAX OKA3C/N
BIVSIHME HO COCTABJIEHMNE MPOEKTA, PA3PABOTKY 1 COAePXAHME PAMOYHbIX OCHOB MTTIT.

OIHMM M3 TNABHBIX BbIBOAOB SBASETCS TO, YTO XOT4 npouecc MII B oTHoweHnn P3MHIO
MOXET 6bITb OCyllecTBNeH 1 B oTcyTcTBne MIOO/, o6ecneunTb [OCTUXEHNE MOCTABIEHHON
Lienn B NONHOM obbemMe ByneT HeBo3MOXHO. Hannume pencteytouiero MKOOL, He TONbKO
obnerynT NpUMeHeHne PamoyHbix ocHoB M, HO 1 NO3BOAUT NpK NomoLm MM go6buTbC
Oosbllero. To CTAHET BO3MOXHbIM, Nockosibky MKOOL, CTAHET CTUMYNIMPYIOLMM GAKTOPOM 1
NPOBOBbIM MAHLATOM, 06eCneynBatoW M BOBIEYEHNE COOTBETCTBYIOLLMX 30UHTEPECOBAHHbBIX
CTOPOH B NMPOLLECC MEXCEKTOPAIBHOTO 30HAMIBHOTO MAAHUPOBAHMS AedTenbHocTu B P3MMHIO.
MKOO[ no3BonuT pa3paboTaTh MIAH YNPABAEHUS B COTPYAHNYECTBE C YYACTBYIOLLMMN
30MHTEPECOBAHHBIMM CTOPOHAMU U CTAHET CPECTBOM OCYLLIECTBEHNS 1 obecneyeHuns
BbIMONHEHWS TAKOro nnaHa. Hapaay ¢ atum MIKOO[, MmoxeT noouwpsTb nnun TpeboBaTh
MOBbILIEHMIO YPOBHS B3ANMOAENCTBUS (HONpUMEpP, COTPYOHNYECTBA U KOOPAMHAL NN
LeaTeNbHOCTN) MEXAY CEKTOPAMM UM COLEPXATb COOTBETCTRYOULEE TPeOOBAHME,

YTO MOMOXET OKA3ATb NOAAEPXKY 3DDEKTUBHOMY MEXCEKTOPASIBHOMY 30HASIBHOMY
NAOHUPOBAHMIO, TAKOMY Kak MITIT.

B HacToguee Bpems, KOraa Tekylime Buabl gedrenbHoctn yenoseka B P3MHIO orpaHmnyeHsl
MO CBOVM MOCLUTABAM Y MHTEHCUBHOCTW, MCMOMb30BAHME MeTofoB MIT B OTHOLWeEHUN
P3MHHKO oTkpblBAET BO3MOXHOCTb ANpPOobUpoBAThL, AAANTUPOBATb U YCOBEPLLIEHCTBOBATH
noaxodbl K MII B Liengx Oka3aHWg NOAAePXKN NOBbILLEHUIO 3GGEKTUBHOCTU YNPABIEHUS
N YCTONYMBOMY MCNONb30BAHMIO pecypcoB B P3MHKD, ocobeHHO B cBeTe NPOrHO3npyemoro
HOPACTAHUS AesTenbHOCTM YenoBekd B P3MHIO 1 CBI3GHHOIO € 3TUM BO3LENCTBUS.

Takon NOAXoA, MOAPA3YMEBAIOWMNI MPUHITME YNPEXAAIOWNX, O HE OTBETHBIX MEP, MOXET
CcnocobCTBOBATH 0HECNeYeHNo TOro, YTobbl MOpPCKoe Bruonornyeckoe pasHoobpasme B
P3MHKO morno 6biTb 6onee 3¢dHekTUBHO COXPAHEHO U MCMOMb30BANIOCh HEUCTOLUTENbHbBIM
0bpa3om Ha 6naro Byaywmnx NOKONeHUI.
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Introduction

This document explores how marine spatial planning (MSP) could be applied within areas beyond
national jurisdiction (ABNJ). MSP is defined as: “a public process of analysing and allocating the spatial
and temporal distribution of human activities in marine areas to achieve ecological, economic, and
social objectives that are usually specified through a political process” (Ehler & Douvere, 2009). ABNJ
describes the water column beyond Exclusive Economic Zones (EEZs) or beyond the territorial sea
where no EEZ has been declared, as well as the seabed beyond the limits of the continental shelf,
known as ‘the Area’ (Kimball, 2005).

At present, cross-sectoral area-based planning is limited in ABNJ, with few examples in the North-East
Atlantic, Eastern Central Pacific, the Mediterranean and the Southern Ocean regions (UNEP-WCMC

& Seascape Consultants Ltd., 2019). As such, cross-sectoral area-based planning approaches

are fragmented in their coverage of ABNJ. This is, in part, due to the absence of a clear and
comprehensive governance framework that supports cross-sectoral planning in ABNJ, meaning that
currently, differing sectoral mandates with varying geographical remits exist. There is also a lack of a
mandate to conserve and sustainably use biodiversity in ABNJ. This is in part because the need for
such a framework was not recognised until relatively recently, as the remoteness and inaccessibility of
these distant marine spaces has traditionally provided a degree of protection from human activities.
However, technological advances in the second half of the 20" century have eased accessibility,
resulting in an increase in the types, scale and intensity of human activities occurring in ABNJ. The
scale and intensity of human activities, such as deep-sea mining, cable-laying, shipping, deep-sea
fishing and marine scientific research, as well as novel or emerging uses, are all set to increase in

the coming decades. Such increases have the potential to have greater impact upon the marine
environment and biological diversity in ABNJ. In recognition of the limitations of the current governance
frameworks in ABNJ, the United Nations is facilitating negotiations for the development of a new
international legally binding instrument (ILBI), which aims to support the conservation and sustainable
use of marine biological diversity in ABNJ by strengthening the existing legal framework and enhancing
global, regional and sectoral cooperation and coordination.

Area-based planning is one method for supporting the management of human activities to mitigate
adverse interactions between different resource uses and biodiversity. Area-based planning can range
from planning the use of a single resource or activity (single sector), through to integrated planning
across multiple resources and/or activities (cross-sector). The latter is the focus of this report as marine
ecosystems and resources in ABNJ are being increasingly used by multiple sectors, often within the
same space.

Frameworks for cross-sectoral area-based planning within Exclusive Economic Zones (EEZs) are
generally well established. Two examples include the ‘EU Recommendation on Integrated Coastal
Zone Management (ICZM)’ (European Commission, 2002) and the ‘Step-by-Step Approach to Marine
Spatial Planning’ developed by Ehler and Douvere (2009). In recent years, MSP in particular, has
been increasingly considered as an appropriate means of coordinating different uses in the marine
realm based on the principles under which it is undertaken, for example the ecosystem approach and
participatory approach.

A Marine Spatial Planning Framework for Areas Beyond National Jurisdiction



To date, MSP has predominantly been used in marine and coastal areas within EEZs that are often
subjected to intense human activities. In recent years, there has been increasing recognition of the
need for cross-sectoral area-based planning beyond EEZs and into ABNJ to respond to increases

in human activities. In line with this, UNEP-WCMC undertook a study to assess area-based planning
tools for use in ABNJ and identified MSP as a cross-sectoral tool that could potentially be used to
support the conservation and sustainable use of marine biological diversity in ABNJ (UNEP-WCMC,
2018). As such, this document outlines an initial effort to describe a detailed MSP framework for ABNJ
to support the conservation and sustainable use of biological diversity in ABNJ. The MSP framework
aims to identify:

I What activities would need to be undertaken as part of the planning process;

I How the framework could work in ABNJ (based on lessons that can be extrapolated form
experiences in EEZs and the current understanding of ABNJ);

I Who would need to be involved; and

I The aspects of governance that support or hinder the application of the MSP framework

1 Introduction
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2 Development of the
framework

In order to consider a framework for MSP in ABNJ, it is important to learn from the existing work
undertaken within national jurisdictions. To this end, the existing literature (including, Ehler & Douvere,
2009; UN Environment, 2018; UN Environment (in press)) has been reviewed and key elements of
MSP and relevant guiding principles extracted.

In addition, a number of studies undertaken during the ABNJ Deep Seas Project (2014 — 2019) have
explored potential influences on the area-based planning cycle, the context and conditions which exist
in ABNJ, and the challenges of cross-sectoral planning. These studies resulted in a number of outputs,
which together form a ‘tool box’ of information providing a basis for the development of the MSP
framework (UNEP-WCMC, 2017; UNEP-WCMC, 2018; UNEP-WCMC & Seascape Consultants Ltd.
2019; UNEP-WCMC & Duke University Marine Geospatial Lab, 2019). Key findings from these outputs
include:

I There are examples of area-based planning already underway in ABNJ, for example in the
North East Atlantic, the Central Eastern Pacific and the Southern Ocean, demonstrating
that it is possible.

I At present, single-sector area-based planning tools are used in ABNJ, individually or
in combination with another, however cross-sectoral planning tools are not currently
implemented. The lack of a comprehensive governance framework to enable cross-
sectoral planning in ABNJ is a key challenge to the application of cross-sectoral area-based
management tools, such as MSP.

I The oceans are inherently connected and recognise ecological boundaries, rather than
administrative or legal boundaries. Ecosystems need to be considered as a whole and the
lateral and vertical connectivity of the ocean recognised in order to effectively support the
conservation and sustainable use of marine biological diversity in ABNJ.

These key findings were used to inform the development of the MSP framework for ABNJ.

Ehler & Douvere (2009) emphasise the need for setting principles for MSP to help guide the process
and to assist decision-makers when making difficult decisions. In the context of this MSP framework,
underlying principles such as the ecosystem approach, the precautionary principle, or the use of best-
available scientific information, could be applied, as noted in the Biological Diversity Beyond National
Jurisdiction (BBNJ) negotiations’. In line with this, it has been recognised during the negotiations that
the integration of cross-sectoral activities into an area-based planning or management process (for
example, MSP) can help to improve transparency and recognition of ongoing sectoral activities and
measures?, in turn helping to support progress towards the objective of conservation and sustainable
use of marine biological diversity in ABNJ.

TUNGA (2019). Draft text of an agreement under the United Nations Convention on the Law of the Sea on the conservation and
sustainable use of marine biological diversity of areas beyond national jurisdiction. A/CONF.232/2019/6. Article 16(1).
2lbid, Article 18(1)
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2.1 Exploring the framework with stakeholders

The proposed MSP framework was explored at two workshops, one in each of the pilot regions of
the ABNJ Deep Seas Project — the South-East Pacific and the Western Indian Ocean — in March and
June 2019, respectively. The workshops gathered input from State Parties to the hosting Regional
Seas Organisations of the project pilot regions (La Comision Permanente del Pacifico Sur (CPPS)
and the Nairobi Convention, respectively), representatives from various sectors (including the fishing,
environment, tourism, mining, academia and research sectors), and technical and policy experts. In
addition, due to the Nairobi Convention co-hosting its workshop with the Abidjan Convention (the
Regional Seas Organisation of the South-East Atlantic), a unique experience was provided to gather
input from a third Regional Seas Organisation.

The purpose was, firstly, to gather information on the regional perspectives on human activities and the
socio-economic conditions in the two regions, as well as participants’ understanding of area-based
planning and how changes to governance of ABNJ may affect sectoral activities. The second purpose
was to explore how the MSP framework could be applied under two different governance options,
and identifying the advantages and challenges associated with each option. For example, participants
explored how an area-based management plan could be developed and then implemented under
each governance option, taking into consideration the institutional arrangement, the legal framework,
capacity and data availability. This information and wider discussions at these workshops have
significantly influenced the design, development and content of this MSP framework, in particular, the
direct comparison between the governance options. The third purpose of the workshops was to build
capacity in terms of knowledge and awareness of the evolving BBNJ governance landscape, and a
better understanding of what area-based planning in ABNJ could look like.

2 Development of the framework



3 Governance options

The exact nature of how MSP can be undertaken in ABNJ is dependent upon the governance
arrangements in place. Currently, a key challenge to the use of MSP in ABNJ is the lack of a coordinated
cross-sectoral governance option (UNEP-WCMC, 2018; Wright et al. 2018). At the global scale, a
number of United Nations-led processes are under way to reduce human impact on ABNJ through
improved coordination and cooperation, for example the reduction of marine pollution?, the creation

of regulations for deep-sea mining* and conservation and management of straddling and migratory

fish stocks®. Furthermore, at the end of 2017, following a preparatory phase of more than ten years,

the UN General Assembly (UNGA) decided to launch formal negotiations to create a new International
Legally Binding Instrument (ILBI) under the UN Convention on Law of the Sea (UNCLOS), to conserve
and sustainably use marine biological diversity in ABNJ (known hereafter as the ‘BBNJ process’)®.
Negotiations on the text of a new ILBI are taking place via an intergovernmental conference, beginning in
September 2018 and scheduled to end in 2020. As of July 2019, two sessions of the intergovernmental
conference have been held thus far 7, with a third scheduled to take place in August 2019.

The negotiations for this agreement will, among other things, consider ways in which to address global
cooperation and coordination challenges and focus primarily on four topics (described as the ‘package
deal’), as well as a number of ‘cross-cutting’ issues. These were identified in 2011 by the BBNJ Working
Group?®, relating to the conservation and sustainable use of marine biological diversity of ABNJ®:

I marine genetic resources, including questions on the sharing of benefits;

I measures such as area-based management tools, including marine protected areas;
I environmental impact assessments; and

Il capacity-building and the transfer of marine technology.

At the time of writing, the outcome of the BBNJ process is yet to be determined. A zero draft of the
instrument has been developed (as of 17 May 2019) and negotiations on the content are ongoing. The
document presented here is most relevant to discussions around area-based management tools. The
draft agreement text defines an area-based management tool as:

“a tool for a geographically defined area, other than a marine protected area, through which one
or several sectors or activities are managed with the aim of achieving particular conservation and
sustainable use objectives [and affording high protection than that provided in the surrounding areas].”"°

Although MSP is not noted explicitly in the text of the zero draft document, the negotiations have
emphasised the need for “enhancing cooperation and coordination in the use of area-based
management tools...”""; “promotfing] coherence and complementarity in the [establishment]
[designation] of area-based management tools... through [existing] relevant legal instruments and
frameworks and relevant global, regional and sectoral bodies...”'2, noting that this text has not yet
been agreed and contains alternative language.

MSP can be used to facilitate cooperation and integration of sectoral activities to support the
overarching objective of the ILBI. The development of MSP also has relevance to the ‘work package
topics of environmental impact assessments and capacity-building and technology transfer, yet
discussion of this is beyond the remit of this document.

3UNEA Resolution 6/4 (2019)

4ISA (2019). Mining Code. Available at: https://www.isa.org.jm/mining-code

SUNGA (1995). UNGA A/CONF.164/37. Article 6.

S UNGA resolution 71/249 (2018).

" Statements by the President of the Conference at the closing of the first session (A/CONF.232/2018/7) and second session (A/
CONF.232/2019/5).

8 Established under UNGA Resolution 59/24 (2004)

9The issues were adopted under UNGA Resolution 66/231 (2011)

OUNGA (2019). A/CONF.232/2019/6. Article 1(3)

"lpid., Article 14(a)

2|bid., Article 15(1)(a)

A Marine Spatial Planning Framework for Areas Beyond National Jurisdiction



Given the international commitment to the BBNJ process, the governance arrangements in ABNJ
under UNCLOS may evolve in the near future once an agreement has been fully negotiated. The ways
in which conservation and sustainable use of biodiversity are integrated into the governance framework
may change as the governance arrangements evolve, for example through the establishment of
“[coordination and collaboration mechanisms] [consultation processes] at the [global] [and] [regional]
level[s] to enhance cooperation and coordination among relevant legal instruments and frameworks
and relevant global, regional and sectoral bodies with regard to area-based management tools...”"® or
where there is no instrument in place to establish area-based management tools, “States Parties shall
cooperate to establish such an instrument, framework or body and shall participate in its work...” 4,

or more broadly in relation to reducing gaps in ocean governance, “State Parties shall cooperate to
establish new global, regional, and sectoral bodies, where necessary, to fill governance gaps”'®.

As such, the means of undertaking MSP activities, as well as the ease with which these activities can
occur, are likely to evolve in parallel. To account for this uncertainty, the MSP framework presented
here has been considered under two different overarching governance options:

I Pre-ILBI: No implementing agreement exists, with existing sectoral governance
frameworks remaining in place and no international legally binding instrument (ILBI)
for the conservation and sustainable use of marine biological diversity in ABNJ. However,
some degree of cooperation between sectors does occur based on current processes and
practices. This option could relate to the status quo at present or during the interim period
of acceptance, ratification and implementation of a new ILBI.

I A new implementing agreement/ILBI in place: This option considers a possible future
situation in which a new international legally binding instrument (ILBI) exists, for the
conservation and sustainable use of marine biological diversity in ABNJ. Existing global,
regional and sectoral governance frameworks, as well as non-binding frameworks for activities
such as marine scientific research and cable laying, remain in place and work in harmony with
the new ILBI. This document explores two models for how the ILBI may be structured:

— Global
— Hybrid

The development of these two governance options first and foremost provides a mechanism to
examine how the activities under a MSP process (i.e. those presented here in the framework) could be
undertaken under different governance frameworks. In turn, this provides an insight into what aspects
of governance are needed to support cross-sectoral MSP.

Secondly, given the cross-sectoral nature of MSP, consideration has been given to how sectors

may be able to interact when planning their activities. Levels of interaction between sectors can vary
significantly and interactions take place in a multitude of ways, influencing the ease with which cross-
sectoral planning can occur. Levels of increasing interaction can be grouped into communication,
cooperation and coordination (summarised in Figure 1).

communicat;

¢ Organisations operating alongside one other, with independent mandates.

Cooperation ¢ Alignment of action to achieve common goals.

¢ Coordination process of shared or harmonised action.
Coordination e A common understanding to achieve a common goal.
e Overarching organisational structure supports coordination.

Figure 1: Levels of increasing interaction between sectors.

At present, existing governance arrangements in ABNJ (as represented in the Pre-ILBI option) only
partially support cross-sectoral interaction and are not likely to facilitate high levels of interaction
between sectors. This is in part because there is no dedicated coordination mechanism in place to
encourage and support cross-sectoral engagement. Without an ILBI, cross-sectoral interaction is
unlikely to progress towards coordination and is potentially limited in what it can achieve in terms of
conservation and sustainable use of biodiversity in ABNJ.

® UNGA (2019). A/CONF.232/2019/6. Article 15 (3)
"lbid., Article 15(2)
*lbid., Article 6(3)
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The two proposed governance options can be used to explore which elements of the MSP process
are dependent on the existence of specific aspects of a governance framework. Some elements of the
process are likely to be possible under any governance framework, while others may require specific
aspects of governance in order to be possible (see Table 2). For example, one element of an MSP
process is implementation, yet without the legal mandate to implement MSP in ABNJ, this may not be
possible. The two governance options are described in detail below according to different aspects of
governance, alongside how cross-sectoral interactions between organisations could occur. The aim of
these options is to encourage readers to explore the challenges and opportunities for MSP in ABNJ.
As such, the options are illustrative and are not to be taken as recommended actions.

3.1 Governance option: Pre-ILBI

Currently in ABNJ, area-based planning and management is undertaken in a limited number of regions,
but not comprehensively across the entire ocean. Generally, in ABNJ, cross-sectoral interaction and
planning is sector-driven, often in line with sectoral priorities. Yet, in other situations, cross-sectoral
interaction occurs for the purposes of conservation and sustainable use of biodiversity, for example

in the North-East Atlantic (UNEP-WCMC & Seascape Consultants Ltd., 2019). Thus, the Pre-ILBI
governance option draws inspiration from these examples. However, the option described here is not
a replica of the current governance in any specific location, rather it illustrates the possibilities under

a ‘business as usual’ situation in the absence of a new ILBI (i.e. whilst it is being negotiated or in the
interim period prior to adoption, ratification and implementation of a new ILBI), using examples from
existing processes.

Although BBNJ negotiations are ongoing, and there is a mandate to develop a new ILBI, adoption

and ratification of the new instrument would not take place for several years. As such, this governance
option has applicability for the foreseeable future, as well as providing guidance for what can be

done in the interim whilst the ILBI is agreed and implemented. Given that the ILBI is currently being
negotiated, it is assumed it will be successful and hence this non-ILBI governance option is named
‘Pre-ILBP.

Under the Pre-ILBI option, organisations and other sectoral stakeholders (such as those undertaking
marine scientific research or cable laying activities) operating in ABNJ undertake sector-specific area-
based planning and management in line with their respective mandates, objectives and priorities. In the
absence of an overarching cross-sectoral governance framework, regional platforms, such as Regional
Seas Organisations, can be used to coordinate activities among sectoral organisations. If a common
goal is identified via a cross-sectoral regional platform, organisations could cooperate to align area-
based planning and management activities.

In some cases where organisations may wish to formalise cooperation or coordination, Memoranda
of Understanding (MoU) could be established, as is the case between the Regional Seas Organisation
OSPAR and a number of organisations, including the Regional Fisheries Management Organisation
(RFMO) NEAFC, operating in the North-East Atlantic.'® The result would be a series of sector-specific
measures that are complementary in nature and spatially overlapping. The overarching goals of
different sectors would remain distinct, but certain aspects of these would be similar or identical,
allowing sectors to aim for the achievement of mutually agreed or common goals. There is potential
for both regional (e.g. Regional Seas Organisations, non-tuna RFMOs and tuna RFMOs) and global
organisations (e.g. International Maritime Organization (IMO) and the International Seabed Authority
(ISA)) to collaborate at the regional scale. However, as the current governance framework in ABNJ
places no obligation on organisations to cooperate, and there is no comprehensive mechanism to
support cooperation or coordination, the effectiveness of the process, as well as the scale of interaction,
may be limited. Table 2 below summarises the components of the Pre-ILBI governance option.

National level coordination: States may support collaboration by being party to a Regional Seas
Organisation or another regional entity. Beyond the regional scale, national level coordination between
States is likely to be difficult as there is no overarching framework under this governance option to
coordinate activities and ensure a consistent approach.

'8 A list of OSPAR MoU and Cooperation Arrangements can be found here: https://www.ospar.org/about/international-cooperation/
memoranda-of-understanding
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3.2 Governance option: a new ILBI in place

The governance option in which a new ILBI exists has been developed using key outputs from

the BBNJ process, which highlight discussions on enhancing cooperation and coordination in

the use of ABMTs in ABNJ". The scenarios are grounded in observations drawn from the current
negotiations, such as the President’s Aid to Negotiations and streamlined non-papers from the
Preparatory Committee, summaries of the discussions which took place at the second session of

the intergovernmental conference (IISD, 2019), and a zero draft text of the agreement released in

May 20198, This document does not aim to pre-empt the nature of a new ILBI, nor does it present a
preferred future. Rather, it aims to encourage discussion using an illustrative governance option under
which a cross-sectoral MSP framework can be hypothetically tested.

The negotiations at the Intergovernmental Conference have described various options for the
governance arrangements of a new ILBI. Therefore, this document will present an illustrative
governance option, drawing from the options discussed, to explore two different governance models:
global and hybrid. Each will be discussed as part of the MSP testing process. The options presented
here reflect different governance structures for the ILBI under which cross-sectoral interaction can
occur.

Under the governance option with an ILBI in place, an institutional body with a dedicated mandate
relating to biodiversity conservation and sustainable use, a scientific and technical advisory body or
committee and a Secretariat are established. These bodies provide advice and technical support for
sectoral activities, and also provide a decision-making and review function on matters relating to MSP.
Decision-making will differ depending on the model of the ILBI i.e. if it is global or hybrid. Decisions
could be made by a new global decision-making body or existing regional and sectoral organisations.
Key obligations, principles and approaches are stipulated in the text of the ILBI, including international
cooperation and coordination, the ecosystem approach, a science-based approach, the precautionary
principle, and the application of an integrated approach. In regions where there is currently no
regional organisation, one may have to be established in order to bridge gaps and ensure the ILBI has
global coverage of ABNJ'. So as not to undermine existing area-based measures and to promote
compatibility, the text of the ILBI sets out the relationship between ABMTs under the new instrument
and those under existing relevant legal instruments.

Under this governance option, a dedicated coordination mechanism for MSP is established under the
ILBI to support the alignment of sectoral activities and ABMTs?®. This involves:

I Promoting holistic and cross-sectoral approaches to ocean management as an objective of
area-based management under the ILBI.

I Ensuring existing agreements and frameworks (regional and global) are not undermined, but
complemented.

Il Setting up a clearing-house mechanism?' , including the establishment of an open-access
web-based platform as an information and tools repository for information and knowledge
exchange and coordination between global and regional organisations.

National Level Coordination: States may support collaboration through the development of a
national-level working group to ensure a consistent approach to engagement with relevant conventions
and organisations to which they are party.

These features and principles of the ILBI governance option will remain the same regardless of
whether the model of the ILBI is global or hybrid, yet some of the details may differ, such as who has
responsibility for certain actions. Table 2 below summarises the components of the ILBI governance
option and indicates which components would remain the same or differ depending on the model of
the ILBI.

" These include the Preparatory Committee Chair’s streamlined non-paper on elements of a draft text (2017) and the President’s aid
to negotiations A/CONF.232.2019/1* (2019).

1BUNGA (2019). A/CONF.232/2019/6

9 bid., Article 6(3)

2 bid.

21 A mechanism established “to facilitate access to data, to create transparency, and to point up factors relevant to implementation
of a convention” (Definition available at: https://www.informea.org/en/terms/information-exchange)
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3.3 Summary

This section summarises the governance options described above. Each option is visually represented

in Figure 2.

A) Pre-ILBI ‘

;
Q-

s

B) ILBI

Figure 2: A) Pre-ILBI: cross-sectoral interaction (shown by the coloured arrows) is limited and as such
coordination of activities between organisations (dark blue circles) is bilateral and limited to communication

and cooperation; B) ILBI: cross-sectoral interaction and coordination of activities among organisations is
enhanced and achievable due to the legal framework in place (shown here as a light blue circle).

The options are described in relation to different governance components, as set out in Table 1 below.
The summary of the options is presented in Table 2, with differences between the Pre-ILBI and ILBI
(including global and hybrid models) shown to allow comparison.

Table 1: Governance options in Table 2 is described using the listed components.

Governance component

Description

Institutional arrangement

Details the institutions that govern activities in ABNJ
and their responsibilities.

Scientific and technical committee

Explains how scientific information is generated and
used. Describes how decisions could be made under
the governance framework.

Cross-sectoral forum

Describes the potential structure of a cross-sectoral
MSP forum.

Area-based measures identification and implementation

Describes the types of area-based measures, for
example, sector-specific or cross-sectoral measures.

Management plan

lllustrates how a management plan can be generated
and implemented.

Compliance body

Describes a possible cross-sectoral compliance
mechanism.

Applicability

Identifies which sectors the MSP process is applicable
to.

Adaptive management cycle

Describes the process to adapt area-based measures
in response to monitoring information.

Stakeholder mechanism

Describes how different sectors could be engaged or
consulted in MSP processes.

Cross-sectoral interaction

Describes the level of cross-sectoral engagement
possible within this particular governance option.
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Table 2: The Pre-ILBI and ILBI governance options. Where details differ between a global or hybrid model

for the ILBI in place, the column is divided and the two models described alongside one another in terms of

ABMTs.

Pre-ILBI ILBI

Institutional I Sector-specific organisations
arrangement supported by separate Secretariats.
I Some sectors have no central
organisation to represent them (e.g.
scientific research).
I No dedicated organisation for
biodiversity.
I Non-binding agreements between
sectoral organisations to cooperate.

I Existing regional and global sector-specific
organisations remain.

I Key principles are included in ILBI e.g.
international cooperation and coordination,
ecosystem approach, science-based approach,
precautionary principle, integrated approach.

I Principles in the ILBI provide clarity and a
common vision for all State Parties across sectoral
agreements when discussing issues of relevance
to biodiversity conservation and sustainable use.

I Secretariat of the ILBI ensures coordination with
other relevant Secretariats.

I New Conference of the Parties established.

I Global decision- I Existing or new
making body for regional and sectoral
biodiversity in ABNJ, decision-making
for example, the COP. bodies (broadening of

mandates).

I Regional and sectoral
bodies implemenation
of ABMTs under ILBI.

I Oversight for
decision-making by
global body.

Scientific I Intergovernmental Oceanographic
and technical Commission (IOC) (recognised under
committee UNCLOS as competent organisation

in marine scientific research) provides
scientific advice to States Parties.

I Regional intergovernmental marine
science organisations, e.g. WIOMSA,
provide scientific advice to sectoral
organisations and member states in
their respective regions.

I Provision of scientific and technical advice
to the ILBI decision-making body and
recommendations on area-based management
tools.

I Coordination with other relevant legal
instruments and frameworks and relevant
global, regional and sectoral bodies and their
international and regional scientific and technical
committees via a working group. The working
group enhances cooperation and coordination
via sharing of relevant scientific information and
providing consistent scientific advice.

I Existing global body, N Existing committees
such as I0C, or form a Working Group
new biodiversity- to provide scientific
focused Scientific and ~ advice e.g. those of
Technical Committee the IWC/ICES/PICES/
is established. ISA/IMO, coordinated

1 Working Group by the ILBI.
established to facilitate
coordination between
the new Scientific and
Technical Committee
and existing Scientific
and Technical
Committees.

Cross-sectoral 1 Regional coordination platforms
forum to discuss issues of common
concern and allow cooperation and
complementarity of actions across
sectors. For example, the ‘ABNJ
Working Group’ developed under the
umbrella of CPPS or the collective
arrangement between OSPAR and the
NEAFC?.
I Regional platforms are geographically
restricted (regional) and therefore have
limited membership.

I Coordination mechanism established at the
global level to enhance cooperation and
coordination between relevant agreements and
sectoral bodies.

I Integrated and cross-sectoral approach to
ocean management. promoted as an objective
of area-based planning and management.

I Distinct organisational activities are integrated
or harmonised in ABNJ to address a particular
issue, e.g. protection of a specific seabed
feature and associated biodiversity.

22 The collective arrangement is a “formal agreement between legally competent authorities managing human activities in
the Areas Beyond National Jurisdiction (ABNJ) in the North-East Atlantic” with the aim of “facilitating cooperation and
coordination on area based management between legally competent authorities...”
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Cross-sectoral
forum

I MoU can be established to coordinate
cross-sectoral planning.

I Cooperation - an intermediate level
of cross-sectoral interaction — allows
sectors to agree and plan the
management of activities in a balanced
way, in order to address a particular
issue of common concern in ABNJ.

Il Establishment of cross-sectoral
regional platforms to encourage
the exchange of information on
sectoral activities, discussions on
common interests or concerns and
consideration of aligned/ coordinated
area based planning measures.

I New Secretariat supports facilitation of
consultation on area-based planning and
management, including use of ABMTs.

I Clearing-house mechanism, including an
open-access, web-based platform, identified
or established as a central repository for
information and tools. The platform facilitates
information and knowledge exchange and
coordination between sectors and regions.

Il Sectoral and relevant

regional agreements
and bodies engage
in coordination
mechanism

I Activities undertaken
regionally and
sectorally are reported
to the COP.

I A global body makes
high-level decisions
whilst establishing
processes for
cooperating and
coordination with
existing regional and
sectoral bodies

Area-based
measures
identification
and
implementation

I Sector-specific ABMTs.

I Complementary measures can be
implemented via voluntary cooperation
between sectors (non-comprehensive).

I ABMTs can be spatially overlapping to
enable biodiversity conservation and
sustainable use objectives can be met
by multiple sectors for a given area.

Il State Parties to sectoral organisations promote
the adoption or implementation of ABMTs
in support biodiversity conservation and
sustainable use objectives.

I Sector-specific ABMTs go through a process
of recognition under new ILBI to foster
coordination/alignment.

I Application of
global overarching
framework for the
recognition, proposal
and establishment
of ABMTs, including
MPAs.

I Global coordination
mechanism responds
to and assists
regional coordination
mechanisms where
these exist.

Management
plan

I Voluntary cooperation for implementing
management measures.

I Complementary / aligned management
plans possible.

I Area-based management plans recognise other
relevant sectoral activities.

I Establishment of management plan for cross-
sectoral alignment under the ILBI coordination

mechanism.

I Management plans set out institutional roles and

responsibilities.

Compliance
body /
committee

I Sectors are self-governed.

I Voluntary cooperation mechanisms
established between sectors to
support compliance.

I Compliance is the responsibility of global,
regional and sectoral bodies.

I ILBI compliance
committee is
established to
review compliance
of management
measures and make
recommendations
based on monitoring

I Existing regional
and sectoral
compliance bodies
are responsible for
compliance. Existing
bodies report to ILBI/
COP in relation to ILBI
objectives.

and reporting.

I The ILBI compliance
committee supports
large scale monitoring
of activities to ensure
compliance (e.g.
satellite systems with
trained personnel
to share data/
information with other
sectors).
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Applicability of
ABMTs

I ABMTs binding upon States Parties
to the respective sectoral agreements
under which they were adopted.

I Potential for cross-sectoral
cooperation agreements (e.g. MoU) to
prevent undermining of sector-specific
measures or ABMTs.

I New ABMTs established under the ILBI are
Binding for all State Parties.

Il Existing sector-specific ABMTs remain
applicable to respective sectors only. However,
the ILBI can facilitate processes to encourage
wider cross-sectoral cooperation.

I Non-States Parties to the ILBI continue to
be obliged to cooperate in accordance with
UNCLOS or under customary law.

Adaptive I Adaptation of the management planin B ILBI has adaptive management as a general
management line with sectoral mandate and sector- principle.
cycle specific priorities. 1 ILBI provides guidance on adaptive management.
B Cross-sectoral review mechanisms 1 A review of cross- I Regional and sectoral
of the manggement plan posglblg sectoral ABMTs under  bodies report on their
through regional platforms, with input 40 gy conducted review of ABMTs
from global and regional Scientific and y, op ol coordination  recognised under ILBI.
Technical Committees. EeEREm,
I Review supported
by ILBI Scientific and
Technical Committee.
Stakeholder I Engagement mechanism established I The ILBI promotes and facilitates public
mechanism by sectoral organisations. participation in addressing conservation and

I Engagement with wider stakeholder
community can be facilitated by cross-
sectoral regional platforms.

sustainable use of BBNJ, in particular via
mechanisms for a coordinated Environmental
Impact Assessment (EIA) process across sectors.

1 Provision of visibility and transparency over
sectoral activities, including via facilitating
access to relevant publications and tools i.e. via
a clearing house.

I The ILBI provides general guidance on
stakeholder engagement in relation to the
identification, development and implementation
of ABMTs.
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MSP framework

This section explores the MSP framework, and highlights the key elements of the MSP process (Figure
3). As MSP is a management concept rather than a prescribed approach, the elements and activities
outlined here are not prescriptive and can be used as a guide for undertaking MSP in ABNJ.

The key elements of the MSP process are individual, but interconnected parts of the management
cycle. They have been synthesized from several existing models. The order in which these elements
could be considered is not fixed, and will be dependent upon the situational context. As such, the
MSP process is designed to be flexible and adaptable to specific contextual needs.

In the sections below, each element of the MSP process is described and what activities could be
undertaken as part of that element are listed. The list of activities provides illustrative example activities
that can be explored under each governance option and is therefore not exhaustive. More detail is
then provided in relation to who could undertake such activities and how they could be undertaken, in
Pre-ILBI and ILBI contexts.

The framework can be separated into two phases: the ‘pre-planning’ process and the ‘planning
cycle’, as shown in Figure 3. Elements for each are described below respectively, and the enabling
conditions that affect the planning process are also discussed. It should be noted that the process of
undertaking MSP should be complemented by a Strategic Environmental Assessment (SEA). SEAs
are an important tool for integrating environmental considerations into the preparation and adoption of
'Plans’ and ‘Programmes’2, They provide a framework for the strategic assessment or consideration
of environmental effects, alternatives and possible mitigation measures. SEAs are therefore important
for ensuring that environmental considerations are incorporated into the preparation and adoption

of marine spatial plans and in supporting the application of an ecosystem-based approach (Craik &
Gu, 2019). As such, both processes are mutually informative, and pre-determined connection points
between SEA and MSP can support effective transfer of information.

Key Elements of the Marine Spatial Planning Methodology

Pre-planning & Cross-cutting Elements

Identifying Objectives Leadership Stakeholder Engagement

Strategic
Environmental
Assessment

Ecosystem
Approach

Participatory
Planning

Adaptive Management Plan GIUELTE]

L. | and
o Review Development Support

Governance

Frameworks Capacity

Monitoring and
Evaluation

Implementation &
Enforcement

Planning Cycle and Enabling Conditions

Figure 3: Key elements of the MSP framework (examples of guiding principles are shown in purple).

2% ‘Strategic Environmental Assessment’, 2019. European MSP platform. Available at: https://www.msp-platform.eu/fag/strategic-
environmental-assessment-sea
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4.1 Pre-planning and cross-cutting elements

4.1.1 Identifying the objectives

Area-based planning often originates from the need to achieve sectoral or organisational objectives,
for example, giving adequate consideration to the overall sustainability of current or future actions with
regard to biodiversity conservation. Alternatively, planning may be undertaken to resolve existing issues
or to proactively plan for future issues, for example in relation to emerging, and potentially conflicting
activities in ABNJ. Other examples include the need for further consideration of specific biodiversity
features within an area, such as deep sea coral, to respond to issues relating to marine ecosystem
health, or the potential for planning in areas where there are overlapping activities that may not be fully
compatible. Therefore, the objectives of the MSP process will be determined by the need for planning
and the scale at which it is required, i.e. the geographic area in question. ABNJ is a vast space, so
defining the objectives, geographic scope and relevant stakeholders is important to provide direction
and clarity to secure buy-in (Pomeroy & Douvere, 2008). Finally, the specific objectives of the MSP
process should be measurable, for example with clear indicators of progress, so that the achievement
of desired results and the level of success can be easily determined.

Activities

I Identification and prioritisation of issue and definition of specific area

In order to identify key issues that can be addressed via an MSP process, information needs to be
collected in relation to the environment and human uses of a particular area (see also activities below).
The scope/size of the MSP process needs to be appropriate/feasible and consideration should be
given to existing measures, identification of relevant stakeholders and ensuring the biodiversity feature
of interest is included in the planning space. For example, vertical zoning of the water column in terms
of application of MSP measures may need to be considered in cases where extended continental shelf
claims exist. In these cases, the seabed falls under national jurisdiction but the water column above
does not. For example, Portugal has an extended continental shelf claim in the North-East Atlantic and
has provided protection for a hydrothermal vent field situated on the seabed of its continental shelf.
Furthermore, the water column above this area is a designated MPA under OSPAR (the Regional Seas
Organisation for this region), meaning that this area has both vertical and lateral protection from the
adverse impacts of human activities (UNEP-WCMC, 2018).

I Identification of current ecological conditions

In order to ensure that a MSP process can effectively support biodiversity conservation and
sustainable use, it is important to understand the underpinning biodiversity features and ecosystem
processes, as well as their status, pressures, drivers and future projected changes. The ecological
conditions will influence the benefits that various stakeholders are receiving from a particular area.

I Identification of existing management measures, legal mandates, rights and obligations
and sectoral activities
Undertaking this review will help to ensure that any new MSP activities do not undermine existing
efforts by competent organisations and can bring together relevant sectors for cross-sectoral
discussions. This review can also help to determine the existing obligations and rights set out under
the legal and governance arrangements in place, such as those provided for under UNCLOS, so as to
ensure they are not undermined. Collection of this information will also help to identify what activities
are already being undertaken in an area, which may support the objectives of the MSP process, such
as the conservation and sustainable use of biodiversity.

I Defining and agreeing the objective of the MSP process

The objectives of an MSP process will depend upon why there is a need for MSP, for example
balancing overlapping human activities or forward planning to address and mitigate future pressures.
Objectives should be based on available information and evidence (for example information collected
in the activities above). Objectives can be agreed via cross-sectoral engagement with relevant
stakeholder to ensure buy-in. Clarity and agreement on the objectives, such as integrating biodiversity
into existing area-based planning and management processes, is important to ensure long-term
sustainability of activities in ABNJ.
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Pre-ILBI

Currently, under the Pre-ILBI governance option, the lack of a coordinated cross-sectoral
institutional arrangement means that there is no mechanism through which multiple sectors
operating in ABNJ can easily come together to initiate a MSP process. Sectors could

voluntarily agree to work together in ABNJ to achieve a common goal (for example through the
establishment of a MoU), and there are examples in which this has occurred (UNEP-WCMC &
Seascape Consultants Ltd., 2019). However, area-based planning and management activities
would not be comprehensive across ABNJ and gaps in the existing governance framework (i.e.
the lack of a coordination mechanism) may prove challenging to overcome (UNEP-WCMC, 2017).

A cross-sectoral regional platform, such as a Regional Seas Organisation, could provide a
platform for different sectors to meet, such as through meetings or workshops, in order to identify
objectives, undertake SEAs and initiate an MSP process. However, as there is no requirement for
all sectors to participate in cross-sectoral regional platforms such as Regional Seas Organisations,
not all sectors may engage. As such, the scope and effectiveness of planning processes
coordinated in this way may be limited.

ILBI

With an ILBI in place, institutional arrangements exist to support users, and those with an
interest in ABNJ, to engage in an MSP process. In the case of a global L], this could be done
through a newly established global Secretariat, whereby the goals, principles and standards are
identical across all cases of MSP in ABNJ globally. In the case of a hybrid ILEI, a new global
Secretariat may still be established, with existing regional cross-sectoral platforms, such as the
collective arrangement in the North-East Atlantic?, facilitating implementation, but with wider
sectoral participation. Where such regional platforms do not exist, new ones could be established,
guided and assisted by the global Secretariat where required.

The ILBI may have the mandate to identify objectives from the onset of an MSP process, for
example through an established working group, with formal decisions taken by a dedicated bodly,
such as a Conference of Parties (COP). With the institutional arrangement providing a platform for
users and stakeholders of ABNJ to identify areas of common concern and discuss the objectives
for an MSP process, the creation of a joint vision for how ABNJ are managed could be facilitated,
providing clarity to all those engaged in the process.

4.1.2 Stakeholder engagement

The identification of relevant stakeholders will depend on the geographical location and scope of
activities that are to be considered in the MSP process. The objectives of an MSP process, or those
that drive a process and its stakeholders, may be social, economic and/or environmental. As such,
input from a wide variety of stakeholders from across the globe may be required and a procedure
to balance different interests will need to be agreed. This MSP framework is concerned with the
conservation and sustainable use of marine biological diversity in ABNJ.

The social context in which MSP is carried out is an important consideration, as a range of social
issues may directly or indirectly impact or influence a MSP process. Due to the proximity of humans,
coastal management within national jurisdictions has made progress in incorporating social issues
into management plans. One such example is through the acknowledgement of gender differences:
men and women may use coastal and marine spaces in different ways and so have different impacts
and influences upon the marine environment (Kleiber et al. 2015). Recognising and incorporating
these differences into resource management plans, such as those resulting from a MSP process, is
necessary to achieve effective management.

Despite the greater distances between ABNJ and human settlements, many different stakeholders still
operate in— and rely on resources from— ABNJ, and thus continue to exert social influences on ABNJ.
Gender has been shown to be a major component of natural resource management and therefore
should be considered as part of MSP in ABNJ. De la Torre-Castro et al. (2017) describes a need for
assessment of the ‘social landscape’ as well as the ‘ecological landscape’ in terms of gender and coastal
management. Such assessments could be undertaken as part of a SEA process for ABNJ and then the
results used to inform a MSP approach.

24 OSPAR Agreement 2014-09 (updated 2018)
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As sectoral activities increase in scope and intensity in ABNJ, competing uses of space and resources,
and therefore potentially incompatible activities, may become more likely. Careful consideration of
sectoral objectives and priorities will be required in such instances to ensure a balance of interests

and sustainable resource use. Further still, the purpose of the BBNJ negotiations is the conservation
and sustainable use of biodiversity, meaning sectors may naturally have to alter their current activities
to meet this objective. Simultaneously, organisational engagement will need to be in line with each
organisation’s established processes and mandates. It will also be necessary to understand how the
State Parties to various agreements wish to participate in a planning process.

In instances where different sectors are operating in the same area or exploiting the same resources,
or where impacts are of concern, there may need to be a degree of compromise. If the relevant
stakeholders are included and engaged from the beginning of the MSP process, it is more likely

that an agreeable balance of activities and compromises can be reached without contention. This
could involve coordination of consultation processes with a transboundary or joint SEA to identify
and understand transboundary pressures or issues, identify issues or areas of common concern that
should be prioritised, and the development of collaborative options or measures to address issues.
Where this may not be possible, it is important to ensure a mediation or dispute resolution process is
in place. See section 4.2.1 for further details.

Stakeholders should be enabled to engage and provide input to the MSP process from the very
beginning when identifying the objectives, as well as voicing what they can expect from it. Encouraging
ownership of the MSP process is likely to encourage increased compliance with any resulting
measures associated with an area (Pomeroy & Douvere, 2008).

Activities

I Identification of relevant stakeholders

There are currently few sectors operating in ABNJ and although technological advances are improving
access to these areas, it is still a challenging environment in which to work. Identifying stakeholders
should therefore, in theory, be relatively simple. However, the vast and highly connected nature of
ABNJ means a wider range of distant stakeholders, such as States exercising various freedoms
under UNCLOS?, Non-Governmental Organisations (NGOs) or civil society, may also be relevant to

a MSP process. Further still, the seabed is classified as the ‘Common Heritage of Mankind” under
UNCLOS?%, meaning that everyone is a stakeholder, and given that ABNJ provides ecosystem services
for everyone, it could be argued that everybody is therefore a stakeholder. This means identifying
stakeholders of ABNJ can prove challenging as they may not all be immediately obvious. To ensure
MSP processes are realistic in scope and ambition, various stakeholder considerations, including the
need to engage with new or emerging stakeholders in future, are required.

Identification of stakeholders with the greatest relevance to the MSP process will depend on a variety
of factors, including geographical location and/or scope of the area in question, which sectors are
active in the area, biodiversity features to be considered and the potential management actions to

be taken. This activity may be undertaken as part of the initial scoping exercise described in section
4.1.1, with consideration given to a wide variety of stakeholders to ensure a balanced representation of
stakeholders in term of geographic location, sectoral interests, economic priorities and gender.

I Development of a mechanism for stakeholder engagement
There should be a clear rationale for, and process through which, each stakeholder or group of
stakeholders can engage with the MSP process, for example through consultations or regular meetings.

I Identification of at what stage/s, and how, relevant stakeholders can provide input into the
MSP process

To facilitate stakeholder buy-in, it can be important to establish and communicate the role of each

stakeholder, how they can provide input to the process, what stage/s they can provide input and what

they might expect from it. These will be context-specific and should be agreed upon with stakeholders.

At this stage, it is useful to clarify stakeholder expectations so that the MSP process can deliver upon

stakeholder needs and expectations can be managed.

2 UNCLOS (1982). Article 87, ‘Freedom of the high seas’

26 Common heritage of mankind is defined as “a principle of international law which holds that defined territorial areas and
elements of humanity’s common heritage (cultural and natural) should be held in trust for future generations and be protected
from exploitation by individual nation states or corporations” (InforMEA, 2019), and is stipulated in Article 136 of UNCLOS (1982).
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Pre-ILBI

Under a Pre-ILBI governance option, the lack of an overarching institution or leading body for
undertaking MSP limits the ability to identify stakeholders of the greatest relevance to a MSP process.
Stakeholder identification may be limited by sectoral mechanisms, which may lack the necessary
holistic overview to identify the broad range of stakeholders affected by the MSP process. Therefore,
the process of stakeholder identification and engagement should be open and transparent to ensure
that all stakeholders are correctly identified and have the opportunity to engage.

Engagement of stakeholders, and providing a means for input (for example via consultations or
regular meetings), is important to ensure buy-in to the MSP process and to provide transparency.
Without an ILBI, consultations are possible and there are examples, such as those undertaken by
OSPAR and the IS?”. At present, however, the predominantly sector-specific nature of stakeholder
engagement means there is no comprehensive mechanism to engage with the broad range of
stakeholders likely to be relevant to a MSP process. Nor are there overarching procedures or
standards for stakeholder engagement in ABNJ, meaning there is little consistency. In addition,
some stakeholders may find it difficult to engage without additional capacity (for example to travel
to locations for face-to-face consultations), a more formal institutional framework or a coordinating
mechanism.

Another issue in the Pre-ILBI context is that the interests of States not engaged in activities in
ABNJ are not well represented. For instance, fishing States decide measures through Regional
Fishing Management Organisations (RFMOs), yet non-fishing States cannot participate even
though they may have a conservation interest. This means that management of ABNJ is often
guided by States currently operating in ABNJ.

ILBI

With an ILBI in place, the institutional arrangement may allow for the identification of stakeholders,
including those which may not initially be apparent. If the ILBI followed a ¢lobal model, a
Secretariat to the new Agreement could provide the coordination role in which all relevant
stakeholders could be identified. The global nature of this Secretariat could help to identify

any stakeholders outside of the immediate geographic scope of MSP. One such example are
stakeholders that are reliant on— or value— the biodiversity of a distant area and due to the inherent
connectivity of the ocean may be affected by the MSP process (Popova et al., 2019). To make the
process transparent, the method for identifying stakeholders and those that are identified could be
shared on a global website or a clearing-house mechanism through which experiences and lessons
can be shared. It may also help in identifying wider stakeholders if this information is seen by
groups or organisations that believe a MSP process may affect their operations or livelihoods.

Under a hybrid model, a regional organisation could support stakeholder identification and
engagement with the assistance of the global Secretariat. The ILBI could provide a mechanism
for stakeholders to be engaged through a variety of means, such as consultations or working
groups, or in a more integrated manner such as the formulation of partnerships or agreements to
cooperate. The regional mechanism should be designed to facilitate stakeholder engagement with
those situated outside the region, as well as those located within. This could involve a lead regional
organisation commmunicating and cooperating with counterparts in neighbouring regions. This type
of cooperation may help to ensure a more consistent approach to MSP globally, with each regional
organisation informed of —and involved in—other regional MSP processes, as necessary.

4.1.3 Leadership roles

The identification of a responsible entity to lead and guide a MSP process is important, as well

as identifying the roles and responsibilities of different stakeholders in the process. Establishing
responsibilities can help to create a sense of ownership and therefore secure stakeholder buy-in
to the MSP process. In addition, upon completion of the MSP process, is important that a leading
or coordinating entity has the legal status to drive, promote and support implementation of a
management plan.

27 In 2018, OSPAR agreed to seek wider input on the nomination of the ‘North Atlantic Current and Evlanov Seamount MPA’ in
ABNJ (available here), and in 2019, the ISA held public consultations on its High Level Action Plan in 2019 (accessed here).
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Activities

I Identify who is responsible for leading and guiding the planning process

A leadership entity with a coordinating function that guides the MSP activities between stakeholders, is
essential. All participating stakeholders may agree to identify a lead entity for an MSP process and the
terms of reference under which they may participate. The lead entity will be responsible for ensuring
that the MSP process is credible, for example that activities are identified and undertaken via an open,
inclusive, informed and transparent process. From a leadership perspective, it may be beneficial for a
lead entity to have a legal mandate to operate in ABNJ, as its primary role may be to coordinate and
enable MSP activities in ABNJ under a planning process.

I Define the roles and responsibilities of the stakeholders involved in the process
Ensuring relevant entities are involved will facilitate the planning process, clarify stakeholder roles, and
help define the mechanism for approval of a management plan and support enforcement.

Pre-ILBI

Under the Pre-ILBI governance option, there is no organisation with the legal status and clear
mandate to undertake MSP in ABNJ, nor is there an organisation that may easily extend its
mandate to do so. If one organisation or sector established itself in a leadership role, the lack of
an institutional framework to confirm its authority would mean that other sectors and organisations
using the same space in ABNJ may not necessarily accept their leadership. As such, efforts to
initiate an MSP process in such a way may not deliver meaningful results. Further still, single-
sector organisations do not necessarily have experience in MSP and may not have the scientific or
management capacity to undertake it.

ILBI

With an ILBI in place, a leading entity with a mandate to undertake MSP and support the
implementation of associated activities could be identified. There are a number of options for
leadership. Under a global model, an agreed global Secretariat could facilitate the MSP process,
or under a hybrid model, a regional organisation could facilitate implementation of MSP with
assistance from a global body. Alternatively, and under either model, an independent facilitation
and coordination entity with MSP expertise, but no involvement in the ABNJ space, could take
the leadership role. Under the new ILBI, it is possible that there would be a mandate for identifying
leadership roles for undertaking MSP.

4.2 Planning Cycle

4.2.1 Participatory planning formulation

A participatory planning process involves stakeholders throughout in order to ensure their different
needs are considered. Such a process can be useful in helping to ensure a balance between

the objectives of different sectors, as well as biodiversity conservation and other interests, when
undertaking an MSP process. Participatory planning also involves the collation — and inclusion

— of relevant data and information in order to shape the MSP process and the development of

a management plan. Irrespective of the institutional arrangement, a key challenge is the limited
ecological, environmental and human activity data available for ABNJ, although a number of projects
are helping to overcome these difficulties (for example, the ATLAS?8, MiCO? and SponGES® projects).
In many instances, existing data may be sectoral and although there are various requirements for
sharing of data that may relate to environmental effects®', many datasets remain restricted in their
availability and use, especially including economic and sectoral activity data.

% See_https://www.eu-atlas.org/

2 See https://mico.eco/

0 See http://www.deepseasponges.org/

31 The ISA has established MoU with IOC-UNESCO, International Cable Protection Committee (ICPC) and OSPAR to encourage the
sharing of relevant environmental data.
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Activities

I Develop a participatory planning process

A participatory planning process ensures the different needs are considered of all relevant stakeholders
by involving them throughout the process, where appropriate. This helps to balance the objectives of
different sectors when undertaking MSP.

I Identify and incorporate relevant data sources into the planning process

To facilitate creation of a comprehensive management plan, data sources will need to be identified and
a strategy developed for overcoming data gaps. Data required, may include: current and proposed
activities in the area, spatial distribution, and economic benefits coming from the ecosystems
underpinning of those activities (ecosystem services from habitats/species). Additionally, it may

be possible for further data identification could be undertaken without direct participation from
stakeholders, such as has happened on the ATLAS project (pers comm. 2019), in which scientists
assembled the data and then presented this information to stakeholders.

I Consider dispute resolution processes

The planning process is likely to require consideration of co-location and spatial compatibilities

of different activities occurring within a given area. A mediation mechanism may be required if

the situation occurs where two proposed overlapping activities are mutually incompatible and an
agreement difficult to reach. Such a process may help to ensure a balance of needs and activities
amongst sectors operating in the same space.

Pre-ILBI

Under a Pre-ILBI option, identifying relevant stakeholders and providing a means for their input
can be challenging (as noted in Section 4.1.2), and as such, a participatory planning process may
be difficult to facilitate. If it is not possible to identify all stakeholders and/or there is not a means
for their input, it cannot be said that an MSP process is participatory throughout all of its stages.

Under this option there is no requirement for stakeholders to share data. Some organisations have
agreements to share their data (for example, the ISA), however many of these agreements are
voluntary and limited in scope. This is partly due to the lack of a means to share data, but also because
a culture of transparency and proactive data-sharing does not yet exist for sectors operating in ABNJ.
As such, sectors may embark upon individual, financially and capacity intensive campaigns seeking to
acquire the same or similar data. Limited sharing and exchange of sectoral data between stakeholders
can disadvantage stakeholders with less capacity for data collection, in particular in relation to informed
decision making. Consequently, a lack of ecological and biodiversity relevant data for an area means
that an organisation cannot adequately account for it in their activities, and thus conservation measures
may be insufficient.

When conflict arises, mediation requires a designated independent body with the authority to
address and resolve issues. With no ILBI in place, stakeholders are not obligated to resolve
disputes, nor is there a process for identifying a body to do so. As such, conflict between
stakeholders may arise and remain unresolved over a long period of time, likely hindering the
progression of cross-sectoral planning and affecting the ability with which marine biological
diversity can be adequately conserved and sustainably used in ABNJ.

ILBI

With an ILBI in place, an institutional arrangement that facilitates the identification of all
stakeholders to the MSP process exists, as described in section 4.1.2. Identification of
stakeholders and their individual relevance to specific stages of the MSP process means that
each stakeholder can participate and contribute meaningfully towards the development of a
management plan. There are a number of options for how this could be achieved. One example
is the establishment of an online portal where information about the MSP process can be found,
updates can be posted and stakeholders can provide feedback on proposed plans. However, it
is recognised that some sectors may have certain confidential information they may not want to
share. The portal could be complemented by physical stakeholder meetings occurring on an annual
basis, for example, which could address any particular issues identified and help to strengthen
relationships by allowing stakeholder to meet one another in person. Online mechanisms allow for
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wide stakeholder participation, and as such help to generate stakeholder buy-in. Additionally, online
fora help to ensure an open and transparent process, which reduces the chances of conflict or
disagreement when management measures come to be implemented.

The ILBI could require or encourage States Parties, engaged in sectoral activities within ABNJ,
to submit spatial and temporal data relating to biodiversity elements, as well as sectoral activity
data to a scientific and technical body established under the ILBI, following the guidelines

and standards they have set. The scientific and technical body could act as a data repository,
providing quality assurance of the data, facilitating data availability to relevant stakeholders, and
providing recommendations on area-based management actions based on analysis of available
data, thus informing management plans. As a centralised data storage body, the scientific

and technical body could also identify where there are gaps in data, helping to ensure that the
precautionary principle can be applied until sufficient data is available.

An ILBI could provide the mandate for an independent and impartial body to address conflict
and engage with the disputing parties via a dispute resolution process. This could be through the
existing process under UNCLOS for the settlement of disputes® or via a new process, developed
using the UNCLOS process for inspiration.

4.2.2 Management plan development

The elements described in Section 4 thus far, are important building blocks in the development of

a management plan for use in ABNJ. A management plan should set out an agreed objective (for
example, conservation and sustainable use of biodiversity, see section 4.1.1) and a set of area-based
management measures (interventions) for a particular area. A management plan is the essence of an
MSP process, summarizing all key information, detailing how the area of concern will be managed
and describing the actions to be undertaken to achieve the key goals and objectives. The plan

could be a document that includes information on current activities, existing and future conditions,
relevant stakeholders and types of information used/required. Types of information could include:

the spatial location and range of activities occurring in ABNJ, relevant area-based designations, any
compatibilities of activities between sectors, and relevant data on biodiversity features.

Activities
I Develop/draft a management plan for area-based measures
The plan could set out the following:

I Key principles and approaches (including, but not limited to, a science-based approach,
adaptive management, ecosystem approach, precautionary principle);

I Identification of the key biodiversity features, their status, and present and future pressures;
Il Stakeholder engagement processes and requirements;

I Type of area-based management tool used (example include, but are not limited to, marine
protected areas, exclusion zones, routing measures, fisheries closures);

I Process to identify and agree on appropriate area-based management tools;

Il Specific policies and management interventions required and agreed responsible parties;

I Monitoring and enforcement procedures;

I Communication strategy to inform sectors if activities impinge on another; and

I Review and adaptation process (for example, frequency of review, how results will be used,

communication of results).

Pre-ILBI

In a Pre-ILBI context, the issues previously noted in relation to the pre-planning cycle (Section
4.1) are likely to hinder the progression of an MSP process to such an extent that it may prove
challenging to develop a management plan under which cross-sectoral area-based management
can be implemented.

%2 UN (2010). ‘Settlement of Disputes’
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4.2.3 Implementation and enforcement

Implementation involves converting spatial management plans into reality. This is a critical stage

of a MSP process as it progresses the theoretical planning process into practical application. The
measures outlined in a management plan, including area-based management measures or tools, are
actioned by a responsible organisation - as detailed in the management plan. Enforcement measures
are also operationalised by the responsible entity. Implementation and enforcement measures will,
alongside various other factors, determine the results and outcome of a MSP process.

Activities

I Implementation of measures associated with biodiversity conservation and sustainable use
The implementation process for measures, including area-based measures for the purposes of
biodiversity conservation and sustainable use (such as MPAs, fisheries closures, routing measures),
would be established in a management plan. The entity responsible for implementation is to be agreed
by stakeholders and listed in the plan.

I Management actions implemented by the responsible entity/entities

Management measures or actions are outlined in a management plan and responsible organisations
specified. Management actions reflect the overall objectives of the planning process, and responsible
entities are likely to be selected based on available capacity, relevant mandates or ability to contribute.
For example, actions could include data gathering processes, sectoral management actions or
communication of area-based management measures.

I Enforcement

Enforcement is necessary to ensure that area-based management measures are not undermined and
that stakeholders and their activities are compliant with the conditions of the management plan in a
given area. This is so as to support progress towards the objectives of the MSP process. Enforcement
responsibility, specific measures, and required capacity would be specified in the management plan.
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Pre-ILBI

With no ILBI in place, a key challenge to MSP is the implementation and enforcement of specific
management actions. Implementation and enforcement are related to sectoral management actions,
and are frequently only binding on countries party to specific agreements, for example, regional
agreements such as the North-East Atlantic ‘collective arrangement’®. In such instances, it is the Flag
State’s* responsibility to ensure compliance with management actions. Should ABNJ stakeholders
voluntarily engage in a MSP process and agree to proposed actions (it is recognised that this may

be challenging), the lack of a binding agreement means that they are not obligated to implement
associated measures and also may not have a legal mandate to enforce such measures. Alternatively,
MoU between multiple sectors may be established. However, this does not guarantee that all relevant
stakeholders will engage with the measures implemented and so the MSP process is limited in what it
can achieve without an ILBI. Furthermore, the costs and technological challenges of monitoring ABNJ
makes enforcement difficult. Without an ILBI, various freedoms set out in UNCLOS®*® make it unclear
as to who would carry out enforcement and whether they would have the authority to do so.

ILBI

With an ILBI in place, measures resulting from a MSP process may be binding for all States Parties
and sectors included in the process, and therefore measures set out in a management plan can be
enforced. Failure to implement, adhere to or comply with, measures set out in a management plan,
may result in punitive or non-punitive measures, depending upon what is stipulated in the plan.

Enforcement of management measures and identifying instances of non-compliance could be
carried out using technologies, such as satellite tracking of shipping or fishing activities using Vessel
Monitoring Systems (VMS) or Automatic Identification Systems (AIS) (Cremers et al. 2019). Although
there are associated costs and challenges with such enforcement, an ILBI may provide for the
identification of financial and technological resources to progress these elements of a MSP process.

4.2.4 Monitoring and evaluation

Monitoring of area-based management measures implemented under a marine management plan

is a continuous data collection activity. Data collection requirements will depend upon a series of
performance indicators stipulated in a management plan, so that progress towards the achievement of
the MSP process objectives can be tracked. Information in relation to these indicators can be used to
undertake an evaluation process, whereby it can be determined if the MSP process and its associated
management measures are delivering upon the MSP process’s overall objectives. It is also important to
closely track the status of the biodiversity features (such as those identified as ecologically important),
as the status of such features is likely to be closely linked to the overall objectives of the MSP process.

Over time, monitoring and evaluation activities help to build a picture of successes or challenges
faced throughout the MSP process. These lessons can be used to inform future MSP processes,

for example, a management plan may face difficulties upon initial implementation whilst stakeholders
become more familiar with management measures, and solutions to overcoming these challenges can
be used to inform future plan implementation.

Activities

I Monitoring of the biodiversity feature that is the subject of a management plan

Monitoring processes should be outlined in a management plan and the responsible entity identified.
Data collected via monitoring activities should be relevant to management plan targets and objectives
to ensure it is useful for evaluation of the plan and associated management measures.

I Evaluation of the effectiveness of management actions

Evaluation activities are important to determine how well management measures are delivering

upon the objectives of a management plan, and ultimately those of a MSP process. Comprehensive
evaluation may involve the use of indicators to assess effectiveness, which will require sufficient data
from monitoring processes.

3 OSPAR Agreement 2014-09 (updated 2018)

* Article 94 of UNCLOS (1982) defines a ‘Flag State’ as “the country in which a vessel is registered” and stipulates the duties of
the Flag State.

% UNCLOS (1982), Article 87, ‘Freedom of the high seas’
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Pre-ILBI

At present with no ILBI in place, monitoring and evaluation of human activities and the
environmental status of ABNJ are undertaken on a sectoral or ad-hoc basis, with limited
coordination between sectors and organisations. Some scientific monitoring is encouraged and
does occur, for example in seabed mineral exploration licence areas in the Clarion Clipperton
Zone (ISA, 2013; Johnson & Ferreira, 2015) and as a requirement for RFMOs under FAO guidance
of monitoring of Vulnerable Marine Ecosystems (FAO, 2009). Additionally, in some regions,
independent organisations such as the International Council for the Exploration of the Sea (ICES)
support member countries ensure sustainable use, by providing data and science-based advice to
inform policy decisions. However, these practices are not comprehensive in geographic coverage
and distribution, and often data for each sector or region is not collated in a centralised database,
potentially making it difficult to access.

ILBI

With an ILBI in place, an organisation, such as a dedicated Scientific and Technical Committee,
could work to undertake or facilitate more comprehensive monitoring and evaluation activities,
providing the ILBI ensures adequate financial, technological and human capacity. Under the
global model, this could be done by a newly established Scientific and Technical Committee
with global coverage. Alternatively, under the hybrid model, existing sectoral and organisational
scientific bodies could undertake monitoring activities in the region they operate in and provide
information to a centralised database. The information can then be used to develop policy and
management recommendations based on the best-available scientific information, which can be
put forward to a decision-making body.

4.2.5 Review

A review process is important to ensure that area-based management measures implemented under a MSP
process are appropriate and sufficient to address the issues for which they have been implemented. The
review process should consider data and results collected via the monitoring and evaluation activities and
propose adaptations to a management plan, or specific management measures, if it is deemed necessary.

Activities

I Participatory process to review management measures or actions

Management plans may outline a process for review, indicating the frequency of review, responsible
entity and if there are thresholds, which when exceeded will automatically require a review. An example
of such could be, shock human pressures, such as that arising from oil spills or climate change
pressures, which result in changes to species distribution within a shorter time frame than expected.

I Adaptation of management measures or management plan

Using data and information collected via monitoring and evaluation activities, area-based management
measures would be adapted as necessary, to ensure they deliver upon their objectives. For example,
seasonal ship re-routing measures to mitigate impacts (such as, ship strikes or entanglement) on
migrating marine species, can be adapted based on the results from monitoring activities relating

to species migratory routes to ensure that ships can avoid these areas. The process for adapting
management plans or management measures should be set out in the management plan itself, which
may also outline how monitoring data are to be used.
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Pre-ILBI

With no ILBI in place, the challenge of undertaking an MSP process, and the difficulties associated
with each element discussed so far in section 4, means that undertaking a review of management
measures with a view to adaptation may also prove challenging. The collection of sufficient, up-to-
date data is key to undertaking a comprehensive and informative review, yet this can be difficult
without a new ILBI (as discussed in section 4.2.4). There are some examples of management
recommmendations for MPAs in the High Seas which do include a process for monitoring and
reporting on implementation, including those designated by OSPAR in the North East Atlantic®®.
These processes are not yet well developed and implemented in such MPAs (OSPAR Commission,
2017), however relevant lessons relating to design and implementation of such processes can be
extrapolated to inform future area-based planning or management processes.

ILBI

With a new ILBI in place, continuous monitoring of implemented management measures can
generate data and information which would be collated by a dedicated Scientific and Technical
Committee. Using available data, the Scientific and Technical Committee can assess progress
towards agreed objectives of the MSP process and individual management measures. The
Scientific and Technical Committee could then provide evidence-based advice to an established
cross-sectoral forum on the review and adaptation requirements for a management plan

or a specific management measure. The cross-sectoral forum may submit, science-based
recommendations for adaptation of a management plan or specific measures to the Secretariat for
distribution to States Parties for further discussion and approval.

4.3 Enabling conditions

4.3.1 Legal and governance frameworks

The legal and governance frameworks in place for a given area can enable or hinder the undertaking
and implementation of a MSP process, as it determines what can, and cannot be done from a legal
perspective. The legal framework can also provide legal backing or reinforcement for certain area-
based measures, in turn influencing the outcomes and effectiveness of a MSP process. The legal
framework plays an important role in influencing the majority of elements described above (see
Sections 4.1 and 4.2). Governance frameworks, in terms of the different governance options proposed
under Pre-ILBI and ILBI contexts are described above in Section 3 and throughout Sections 4.1 and
4.2. In this section, aspects of legality when undertaking an MSP process are briefly summarised.

Activities

I Identify and review existing relevant legal frameworks and mandates of relevant
organisations

It is important to understand how different organisations operate in ABNJ and what activities they

can legally undertake, as this can affect whether a marine management plan (resulting from a MSP

Process) can be implemented by all sectors. A review of existing mandates can help to identify relevant

organisations with mandates relating to the objectives of a MSP process, for example biodiversity

conservation or marine pollution, in order to identify areas of overlap. This can be important in

ensuring existing efforts are not undermined by a new MSP process and that existing efforts can be

complimented or supported.

I Enforcement mechanisms need to be identified

It is beneficial for an area-based management plan to be enforceable under the relevant legal
frameworks. In addition, sectoral organisations will each have different enforcement mandates,
responsibilities and capacities under the current legal framework, and these should not be
undermined.

% For example, OSPAR Recommendations 2010/17, 2010/16 and 2012/1 on the Management of the Mid-Atlantic Ridge North of
the Azores, Josephine Seamount and the Charlie-Gibbs North High Seas Marine Protected Areas, respectively.
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I Communicate the existing legal framework to all relevant stakeholders

It is important to communicate the existing legal frameworks to all relevant stakeholders involved in a
MSP process, in order to raise awareness of other sectors operating in the same area and to promote
transparency between sectors. This can also be helpful in identifying gaps in the legal or governance
frameworks within an area (for example if there are missing organisational mandates) with regard to
addressing particular issues. This will also help manage the expectations of those involved.

Pre-ILBI

In the context of no ILBI in place, gaps in the legal framework hinder the ability to undertake a
MSP process in ABNJ. For example, although there are provisions dedicated to environmental
protection under UNCLOS®" there is currently no requirement to ensure activities in ABNJ do not
negatively impact biodiversity specifically. The legal frameworks under which stakeholders operate
in ABNJ are complex, for example there are both global and regional organisations, each with
different numbers and compositions of State Parties driving their activities and priorities. Some
activities undertaken in ABNJ do not have a clear coordinating organisation, for example, cable
laying activities are often represented by the ICPC - an industry membership organisation and
therefore not state-led. Additionally, marine scientific research is not clearly represented by a single
organisation but is championed by multiple organisations. However, there is limited coordination
between these organisations, with much of this occurring on a voluntary basis.

The institutional structure of many of the global and regional organisations, operating in ABNJ
under the Pre-ILBI governance option, requires States Parties to recognise, and agree to support
action relating to a particular issue. Often, consensus is required from States Parties before action
can be taken which can be difficult and timely to secure, thus potentially delaying action relating to
issues of common concern.

ILBI

A new ILBI provides the legal framework for MSP processes to be undertaken. Upon the
agreement and ratification of a new ILBI, States Parties can create national legislation to legalise
MSP processes in ABNJ, in addition to the agreement being legally binding under UNCLOS. With
this legal backing, implementation and enforcement of a MSP process and resulting management
plan is likely to be easier. Improved ease of implementation of well-informed (using best available
scientific information) management measures and enforcement activities increases the likelihood of
the MSP process achieving its objectives.

4.3.2 Financial support

Sufficient financial resources are essential to undertaking and delivering an effective MSP process.
Currently, MSP undertaken in EEZs, is funded primarily by the respective State, however, in some
instances this may not be adequate and additional funding may be required. Financial support can
come from other sources, including grants and donations from international and multi-national
organisations, grants from foundations, partnerships with NGOs and funds from the private sector.

Pre-ILBI

Without an ILBI, there is no agreement between all relevant stakeholders to secure financial
resources to support MSP processes in ABNJ. Sectors that engage in a MSP process on a
voluntary basis could create a formal arrangement, whereby they contribute financial and in-kind
support. However, ABNJ stakeholders are not obligated to engage in a MSP process, and as
such, financial contributions will be limited to only those engaged.

ST UNCLOS (1982). Part Xll: ‘Protection and Preservation of the Marine Environment’
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4.3.3 Capacity

Capacity varies between States, both in terms ability to engage with—and undertake— activities in
ABNJ, and in terms of ability to ability to participate in a MSP process. Less developed countries may
often lack financial, technological and human capacity, and as such, are often at a disadvantage in
terms of accessing data and information. Such countries may be limited in their ability to engage in a
MSP process without additional capacity from elsewhere. Contrastingly, countries with higher capacity
in the aforementioned areas (for example, more well economically developed countries) may be better
equipped to engage fully in a MSP process, as long as there is political will. Disparities such as this
may lead an imbalance of priorities and management, and so that a process may have unfair bias
towards the needs of some stakeholders more than others. MSP processes can be used to address
this issue via capacity-building and benefit sharing.

Pre-ILBI

In the context of no ILBI in place, States that have lower capacity, whether financial,
technological or human, could be less able to engage in a MSP process than State with greater
capacity. This means that without an ILBI, MSP in ABNJ is limited in its ability to fairly and
equitably ensure the conservation and sustainable use of marine biological diversity in ABNJ.

% UNGA (2019). A/CONE.232/2019/6, Article 51
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5 Conclusion and next steps

In the 215t century, as the human population and need for resources continue to rise, the race to meet
these growing demands is well underway. The resources that can be found in ABNJ are attracting
greater attention, and although human activities currently remain at a relatively low level, they have
been steadily increasing and are predicted to increase further in the decades to come.

Looking ahead, a forward-thinking and proactive approach towards the use of ocean resources

could be to actively manage resources across different sectors (cross-sector) to promote sustainable
use and conserve deep sea ecosystems, before they are irreversibly damaged or depleted. To date,
cross-sectoral area-based planning has occurred in ABNJ, but examples are limited to a few regions
due to the difficulties in bringing different ABNJ stakeholders together. The ongoing BBNJ discussions
present an opportunity to facilitate cross-sectoral management through the creation of an international
legally-binding instrument (ILBI) for the conservation and sustainable use of marine biological diversity
in ABNJ. This instrument will include an element dedicated to the use of area-based planning or
management tools, such as MSP and will aim to encourage enhanced global, regional and sectoral
cooperation to support the overarching aim. The agreement, ratification and implementation of a

new ILBI in the coming years will alter the overarching governance framework for activities in ABNJ.
Consequently, the way in which area-based planning and management (including MSP) could occur in
ABNJ will also evolve.

In recognition of the evolving legal and governance landscape, this document has presented a flexible
MSP framework and discussed its application under two governance scenarios. It was found that a
new ILBI eases the application of the MSP framework through dedicated mandates and obligations

to cooperate or coordinate in the undertaking of area-based planning and management and the
sharing of data and information. It could also enhance the effectiveness of MSP in achieving objectives
relating to the conservation and sustainable use of biodiversity in ABNJ. The development of the ILBI is
therefore key to supporting the undertaking of MSP to support the conservation and sustainable use of
the unique biodiversity found in ABNJ.
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ABNJ DEEP SEAS PROJECT

The Sustainable Fisheries Management and Biodiversity
Conservation of Deep Sea Living Resources in Areas
Beyond National Jurisdiction Project (referred to as “the
ABNJ Deep Seas Project”) is a five-year Global Environment
Facility project and is implemented jointly by FAO and UN
Environment. The UN Environment component of the project
is executed though the UN Environment World Conservation
and Monitoring Centre.

The ABNJ Deep Seas Project is designed to enhance
sustainability in the use of deep-sea living resources and
biodiversity conservation in the ABNJ through the systematic
application of an ecosystem approach. It brings together over
20 partners who work on deep-sea fisheries and conservation
issues in ABNJ globally. The partnership includes regional
organizations responsible for the management of deep-sea
fisheries, Regional Seas Programmes, the fishing industry and
international organizations.
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