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Preliminary note

l. In accordance with recommendation 37 in the report }/i/ on the worl: of the
Intergovernmental Review Meeting of Mediterrancan Coastal States on the
Mediterrancan Action Plan (Monaco, 9«14 Jamary 1978), Dr. Keckes, Director of

the Regional Seas Programme Activity Centre, acting on behalf of the United Nations
Environment Programme (UNEP), entrusted Mr. Lahlou and Mr. Loukili with the
preparation of a study with = view to:

(a) Collecting, studying and analysing information on the current activities
of international orgeanizations with vegard to liability and compensation fer
damege caused by pollution (United Nations Conference on the Law of the Sea,
activities of OECD, IMCO, ete.); '

(b) Draving up proposals taking account of the activities referred to under
(a) and in line with the particular regional needs of the Mediterranecan coastel
States, the said proposals to be submitted by the Executive Director to the
Contracting Parties for their consideration at their next meeting.

2. To this end, the authors of this study made a fact~-finding tour of five
Buropean capitals, 2/ where extremely useful contacts were made with persons 3/
experienced in the study of problems related to various aspects of marine
environment pollution, and in particular the thorny question of liability and
compensation for damage.

#/ (¥.B. For greater convenience the footnotes in the English translation
are numbered comsecutively throughout the study.)

1/ UNEP/IG.11/4.

g/ Apart from research carricd out at the University of Paris IT and the
Academy of International Law (The Hegue, Netherlands).

3/ Rome, 14 October 1978

Professeur R. Ago, Rapporiteur of the International Teaw Commission in
the field of iInternational responsibility and z judge at the International
Court of Justice; Mr, M. Guiterez, President of the International Juridical
Organization, which is organizing a Meeiing of Ixperts on the Legal Aspects of
Pollution Resulting from Exploration and Exploitation of the Continental Shelf,
the Seabed and its Subsoil in the Mediterransan Sca Area (Rome, 11-15 December 1978);
the authors of this. study have been invited to the meeting; Mr. E. du Poentavice,
Professor at the University of Paris II, France; iHr. P.M. Dupuy, Professor at
the University of Paris IT; Professoy G. Fischer, Vienna University, specialist
in nuclear problems; Professor Zemanek (Vienna), Professor 0'Cormel (London),
and Mr. P. Reuter, Professor of Intermational Lay and a member of the
International Law Commigsion (France) were not available in October and could
not be contacted.
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3. Certain international organizations 4/ and national and international private
bodies 5/ were also consulted with a view to examining the problems referred to
above from a practical standpoint,

4,  The authors of the study would like to pay a.vexry warm Lribute to
Migs Patricia Bliss of UNEP, Geneva, for her commendable spirit of co~operation

and her kind assistance, which made it possible for théir tour to produce the
regults hoped for,

5e They would also like to thank all those who helped to facilitate their
extremely difficult task,

Ge It should be noted that the authors of this study, in their capacity as
representativesof Moroccco at the seventh session of the Third United Nations
Conference on the Law of the Sea (Weu York, July-August 1978), made a number of
contacts among the representatives of the various States attending the Conference
and with certain agencies specializing in the fields covercd by the study.

7. Because of the extremely short time allowed for the preparation of the report,
it canmot be regarded as an exhaustive or detailed study of all the problems related
to the determination of liability and compensation for damage .causcd by marine
pollution. The authors therefore regard the study as a work of exploration and
reflection serving as a point of reference for the future woxk of the Committee
of Government Experts on the Mediterrancan Sea.

4/ London (17-20 October 1978)

Intef-Governmental Waritime Consultative Organization: IMr. Busha, Legsl
Adviger; Mr. Wonham; Mr. Zimmer.

Brussels {21-2% October 1978)

BEuropean Economic Community: Mr. Zito et al., of the Environment and
Consumer Protection Sexvice,

Vienna (23-25 October 1973)
OPEC (Organization of Petroleum Exporting Countries): Dr. Santos, Legal
Department; Dr. Ivan Bejarano, Trangport Division.
Paris (26~28 QOctober 1978)

Organization for Economic Co-operation and Development (OECD): Mr. Smetz,
Department of the Imvironment. )

5/ London

TOVALOP: Ir. Ockenden

Indemnity and Protection Club: Ilr., Palmexr

CRISTAL:; The appointment with the official who deals with the problems
covered in our study could nct be kept because he was not available,
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IWTRODUCTION

It is generally recognized that the vorld iz hecoming increasingly avare
that the potentialities of modern technolosy constitute a very serious danger
for the environment in general and for the marine environment in varticular.
The oceans and seas are peculiarly vulnerable to the increcasingly alarming invoads ~
of pollution, the sgreed definition of which is: "the introduction by man,
directly or indirectly, of substances or energy into the marine environment
resulting in such deleterious effects as haym to living resources, hazards to
human health, hindrance to marine activitics including fishing, impairment of
quality for use of sea water and reduction of amenities.” &/

The Informal Composite Wegotiating Text 1/ cnanating from the sixih session
of the Third United Nations Conference on the Law of the Sca contained an identical
definition.‘g/

Initially the pollution phenomenon gave rise 16 awareness in indernational ]
circles which led o the drafting of a serizs of conventions dealing with different .
agpects of the problem. However, it frequently happens that the establishment of
rules on a world-wide scale fails o meet the special needs of particular regions
of the world adequately. This is true, for example, with regard to the slow and
gradual degradation of the environment throughout the Mediterranean basin. In
fact, while the current world-wide effort to codify the law of the sea through
the United Nations is encountering a mumber of obstacles owing o the divergent
interests of a very large number of countrics, a sectoral or sub-sectorsl approach
unguestionably offers greater possibilities for success in achieving agrecment
between the States directly involved in a given region or sub~region.

In the case of the Mediterrancan Sea tsken as a whole, at both the
sociological and the ecological level, inde2d as a veritable ecoregion, the
Draconian effects of pollution have given rige to reel Mediterranean soclidarity
based on the profound belicf that Mare Nostrum shounld no longer serve as a
refuge dump.

The concern of public opinion in the Mediterransan countries should come as
no surprise if we recall that one third of vworld traffic is concentrated on the ——
shores of this semi~closed sea 9/ which covers 2.5 million km {and this traffic .
has been furither increased by the opening of the Suez Canal); that a percentage
of the crude oil transported is discharged into it; and that the 300 million
inhabitants of the 18 countries bordering on the Mediterranean are congresating
in growing numbers slong its shores and urbanizing and industrializing its coast
line at a very rapid rate.

é/ Definition adopted by the 1975 Barcelona Convention for the Protection of
the Mediterranean Sea against Pollutien, articlie 2 {a).

1/ See document A/CONF.62/7P,10 and £dd.l. Official Records of the Third
United Nations Confercnce on the Law of the Sea, (Vol. VIII, sixth session.
Few York, 23 Mey~l5 July 1977), article 1, para. 4.

§/ 4 similar definition had already baen proposed by the Intergovernmental
Working Group on Marine Pollution whiech et at Ottawe in 19713 it was incorporaded
in Principle 7 of the Stockholm Declaration, and alsc appears in regional
conventions such as those of Oslo, London and FParis, .

9/ E. Venger "Survie ou mort de la Méditerrande: um texbe pour la codperation
internationale™ Revue francaige d'études politiques wéditerrandemncs, No. 3,
March 1975.
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... Thege alarming date have led the riparian States of the Mediterranean 4o
work with UNEP to safeguard the Mediterranean basin, particularly since the
international conventiong do not meet the special needs of this basin, which is
notorious for its peculiar vulnerability to all aspects of vollution.

. This same spirit of co-operation and joint effort led States at the latest
Intergovernmental Meeting in Monaco, from ¢ to 14 Janwary 1978, to request the
Executive Director of UHEP to establish a group of govermmental experts to study
the problems relating to the determination of liability and compensation fox
damage resulting from marine pollution.

An analysis of the concise wording of the basic convention adopted at the
Barcelona Conference illustrates the singularly laconic nature of article 12 on
the question of liability. Yet the key to the problem of pollution lies precisely
in an unambiguous, objective definition of liability of the polluter oxr polluters
and in prompt and equitable compensation for the damage caused by the disaster,
since any system of compensation for damage, if it is to woxk, must contain a
guarantee mechanism. It is thersfore reasonable to conclude that no satisfactory
- definition has been established under the two protocols already in force, ;Q/ ox
under the preliminary draft protogol for the protection of the Mediterranean Sea
against pollution from land-based sources, which is in the process of being adopted.

Considered- as a common factor underlying all sources of pollution, the question
of liability and compensation for deamage through an Inter-State Guaranige Fynd,
discussed in 1976 at Barcelonea, }l/ gave ingpiration recently to the signatories of
the action plan for the- protection and development of the marine environment and
coagtal zones of Bahrain, Iran, Iraq, Kuwait, Oman, (atar, Saudi Arabia snd the
United Arab Emivates, and the question is particularly acutc at a. time when
internatignal. public opinion is still xeeling from the shock of the Amaco Cadiz
disaster. 12/

iﬂﬁhié;giﬁﬁylwili ﬁﬁerefoie'revélve around the foliowinglfﬁd b&in%si

"I, Objective responsibility in resard fo marine pollution: A system
.. that has 1o comé

,lI,i ‘Esteblishment of special machinery for compensation for demage in the
Mediterranean; the Inter-State Guarantee Fund

’

EPEY

o . - - e e e s ar e s [RPVE

10/ --I%t should be noted ‘that the delegation of kHorocco has submitted written
proposals on these questions. - g o - :
11/ It should be noted that Morocco originated the idea of establishing

objective responsibility and seitting up an Inter~State Guarantee Fund in the
Mediterranean region, c.f. the statement by the Movoccan delegation on this subject

(Barcelona, 2-1§ February 1976, First Committee, agenda item 9) (UNEP/COUF.1/CRP.12,
7 February 1976).

;g/ Sec the Report of the Commission of Inquiry of the French Senate cntitled
"La catagtrophe de 1'Amaco Cadiz" (Hachette, Paris, 1978), and Consideration of
Tegal Questions Arising from the "“Amaco Cadiz Disaster! (1MCO, Legal Commitiee,
thirty-seventh session, (IEG XXXVIL/2, 22 September 1978, Note by the secretariat).
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PART T. OBJECTIVE RESPONSIBILITY IN THE EVENT OF DAUAGE BY MARINE POLLUTION: A
SYSTEM THAT FAS TO COME

1. The object of Part I is to desqribe the current situation with regard to
international law governing responsibility in respect of marine pollution and the
best legal prospects for effectively preventing and combating this scourge. ;j/
Eowever, we cammot pretend to give here a sound, exhaustive account of the problem,
since the lau currently in force is due Lo be amended in the near Ffuture. -

2. The in-depth analysis of problems concerning conpensation for this type of
damage, as well as the work done by the international organizations and specialized
agencies on the subject, will appear in Part IT of this study. .

13/ On the general theory of responsibility see: Accicly, (M, "Principes .
généranx Jde la respongabilitd interngationale d'aprds la doctrine et la
Jurisprudence" (Collected Courses of the Hasue Academy of International Law (RCADI),
vol. 96, 1960); Ago (Roberto), "Le Aélit intornational™ (RCADI, 1939) and the
seven reports of the Special Rapporteur of the International Law Commission on
State responsibility; Bollecker-Stewn, (B.), "Le préjudice dans la théorie de la
responsabilité internationale”, (Pedome, Paris, 1973); Combacau. (J«), La
regponsabilité interngjionale, in Charles Vallée (ed.), Dreit international vublic
(Montchrestien, Paris, 1975, pp. 625«671); Carcia Amedor, (F.J, "State
Responeibility - Some New Problems” {(RCADI, Vol. 41, 1958), and reports of the
International Law Commission on State Responsibility {Six reports, ACDI, 1956 +o
1961); Girod (P.), "Lg réparation du dommage écologique" (Thesis, LGDI,Paris,
1974); Queneudec, {(J.P.}, "La respopsabilité internationale de 1'Etat pour les
fautes persomnelles de ses agents" (ﬁé@z, Paris, 1966)}; Dupuy, (P.M.), "La
responsabilité internationale des Etats pour los dommages d'origine technologicue
et industrielle" (Pedone, Paris, 1976); Reutér, (P.) "trincipes de DIP", (RCADI,
Vol. 103, 1961, B, p. 591); "Mlanuel de droit international public" (Themis, PUF,
Paris, 1973, p. 173) and Specizl doctorat- Course on Internsiional Responsibility, i

(University of Paris II, 1972-1973); Treves, (Tullio), "Les tendances récentes

du droit conventiomnel de la responsabilitd et le nouveauw droit de la mer",

(AFDI, Paris, 1975, pp. [66~783), and "Responsebiliti des Biats et responsabilité
des particuliers dans le nouveau drojt de la mexr", (Revue iranienne des
responsabilités internationales, Nos, 5 and 6, winter 1975-1976);

Personnaz, (Jean) "La réparation du préjudice en droit international public”
(Sivey, 1939); Monaco (R.), 'Les aononcos en droil international” (RCADI, 1960, (II),
PP. 289=341). See zlso "Aspects juridiques de la pollution transfrontitre, (OECB,
Paris, 1977); Zanmnas (P.), "La responsabilité internationale des &tats pour

les actes de néaligence" {(Ceneva, 1952).




UNEP/1G. 14/INF. 18
page 11

3. The grovwing damage to the marine envivonment caused by various sources of
pollution, as a result of the spectacular development of marine science and
technology, makes the highly complex problem of responsibility and liability the
more urgent and significant and reflects the shortcomings of the traditional
system of international responsibility (a). 14/

4+  But the growing awarenessg of the dangers involved in new astivities (such aa
the manufacturs and transport of radioactive materials), or activitics uhich have
recently talen on new importance, or again the repetition of acts reogarded as
exceptional in the past, lead inevitably to the introduction of the concept of
objective responsibility in the case of marine pollution (B). 15/

14/ See inter alia Fischer (G.), "Les grends probldmes du droit
international", (L'Univers Politique, 1969, p. 47); "Houvelles mesuves relatives
& la pollution des eaux de mer"; Chauveau (P.), '"Rétrospective d'actualité",
(RDMF, 1971, Vol, XXIII, p. 3); Jenks (C.¥.), "Liability for Ultva llazardous
Activities in International Law", (RCADI, Vol. 117, 1966, I, pp. 99-196);

Goldie (L.F.E.), "Liability for Damage and the Progressive Development of
International Law" (International and Comparative Law Guarterly, Vol. 14, 1965,
pp. 1189-1264); Kelson (J.), "State Responsibvility and the Abnormally Dangerous
Activity” (Harvard International Law Journal, Vol. 13, 1972, pp. 197-244);
Abdelhamid (M.), "lLes perspectives d'une regponsabilité sans acte illicite",
(Typed thesis, Paris, 1964); Springer (Allen L.), "Touards e Meaningful Concept
of Pollution in International Law" (International and Comparative Law Quarterly,
Vol. 26, part 3); Levy (D.), "Responsabilité pour omission et responsabilité
pour risque en droit inbternmational public® (RGDIF, 1961, p. 745 et _seq.)s

Goldie (L.F.E.), "International Principles of Resnonsibility for Pollution"
(Columbia  Journzl of Transnational Law, 1970, HWo. 2, p. 283 et seq.); and

"A General View of International Environmental Iaws A survey of capabilities,
trends and limits”, (The Protection of the Environment and International Lau,
1973, pp. 65-91); Hoffman (Kenneth B.), "State Responsibility in International
Law and Transboundary Pollution Injuries" (Internationsl and Comvarative Law

Quarterly, Vol. 25, part 3, July 1976, pp. 509-542).

15/ See Chauveau (P.), op. cit. (RDMF); Cahier (Philippe), "Le problime
de la regpongabilité pouxr risgue en droit internationall, (Relations
internationales dans un monde en mutation, University Instiiute of Advanced
International Studies, Geneva, 1977, Sijthoff, Leiden, pp. 409-434; TPure:, (MLF.),
"Expérimentation des armes nucléaires et droit international public" (Pedone,
Paris, 1966, chapter II). '"L'obligation de réparer dommage'", pn. 169-135,
See also footnote 14.

o«
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A Ihe Shortcomings of the Traditional System of Respomsibility

5. Ve propose o give a general outline of the traditional theory of responsibility
and o indicate very briefly the weaknesses charged against it.

- ek T S e ST

6, Regerded as the linchpin of all legal systems, responsibility has traditionally
bzen based on the commissicn of g fault and is thue bound up with culpable behaviour
on the part of the perpetrator of the damage. In other words, compensation is
dependent con proof being adduced by the victim that a fault has been committed.

7. However, what internaticnal law is concernsd with is xzesponsibility for

wrongful acts. It is a well-established rule of ihe law of nations that the State

is responsible for failure to obsewrve, brcach of =2nd violation of i%s international
obligations. This means that internaticnal respensibility mey be defined as the
"obligation incumbent under international law upsr. the State to which an act of .
commission or omission contrary to its internaticnal obligations is attributable to ‘
compensate the State which has suffered the comseqguinces of such act, either

directly or through the pexson or property of iis nationals". 1_6/ Thus,

international responsibility is "a basic concept involving the obligation of the

State to make good the consequences of a wrongful act attributable to it", 17/ In
other words, the existence of demage is not snough to raise the issue of the
international respousibility of the State. - Arother condition is reguired, namely

the existence of a wrongful act, 18/ that is to say the injured varty must prove an
objective fault consisting of a viclation of the standard rules of conduct.

8, Primerily customary in nature, the theory of international responsibility has
not yet attained the necessary juridical maturity to become a well-established rule
of international law. It is s$ill part of the progressive development and
codification of international lay.

9. Beginning in 19€9, the Internaticmal Law Commission, 19/ a subsidiary. organ of

the United Nations, began codifying the law cf the responsibility of States for

Ytheir wrongful acts, intending to cornsider scparately the question of responsibility -
arising out of certain lawful acts (in particular, outer space and muclear activities) .
as soon as its programme of work allowsd. 20/ The reason given for dealing with :

16/ Dictiommaire de terminologie juridigur & dwoit international (Sirey, 1960,
P. 541 _ ,

17/ See Visscher (Ch. de), (RCADI, Vol. 52, page 421).

. 18/ "Bvery violation of & right is a &amage“, states the Internatioral Law
Commission's Special Rapporteur on internaticnal responsibility for wrongful acts
(¥7Lc), 1970, Vol. IT, page 195).

19/  See "Ihe Work of the Intermationsl Law Cormission” (United Nations Offics
of public Information, New York, 1973, pp. 62-65) ard . Daudet, "La Codificatiom
du Groit irternational' (LGDI, 1962).

20/ The United Nations General Assembly has recommewded to the International
Law Commission that it undertale a study of this aspeet of inbernational responsibility
at an appropriate time (resolutions 3071 (XXVIII) and 3315 (xxIX)). .
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responsibility for wrongful acts only is as follows: "'he Commission fully
recognizes the importance, not only of guestions relating to responsibility for
internationally wrongful acts, but also of those concerning liability for possible
injurious consequences arising out of the performance of certain lawful activities,
especially those which because of their nature give rise fo certain risks. The
Commission takes the view, however, that questions in this latter category should
not be dealt with jointly with thosc in the former category. Owing to the
entirely different basis of the so-called responsibility for rislk and the
different nature of the rules governing it, as well ag its contont and the forms
it may assume, a Joint, examination of the two subjects could only make both of
ﬁhem more dlfflcult to grasp'.2L/

This passage from the Commission's report is interesting, since it shows the
importance of the problem and, by the mamner in vhich it is worded, suggests that
rules on this subject may already exist,

' Professor Roberto lgo, who so far has compiled seven reports on intermational
responsibility, 22/ was asked to draw up a set of draft axticles based on the
analysis of the internationally wrongful act as being a source of intermational .
respousibility. L draft text submitted by r this Special Rapporteur wag in fact
approved by the Commission,

10. It should be pointed out that, with regard to liability for marine pollution,
the Informal Composite Negotiating Text emanating from the sixth session of the
Third Unlted Nations Conference on the Law of the Sea 23/ adopts the concept of

21/ Yearbook of the Intermabional Lew Commission, 1974, Vol. IT, part one,
page 273. .

22/  Reports byﬁProfeésor Roberto ige on State respousibility:

(1) "Review of Previous Vork ou Codification of the Topic of the
International Responsibility of States" (YILC, 1969, Vol. II),

. " {2) . ')'The Omgln of International Responsibility" (YILC, 1970, Vol. II,
pe 77

(3) 'The In%ernatlonally'Wrongful Let of the State, Souvrce of Intermational
Responsibility",. (YILC, 1971, Vol II, part one, pp. 199-274).

(4) Continued in United Watiouns document &/CH 4/26/ and idd. 1 and 2 (YILC,
1972, Vol. II, pp. 71-160). :

(5) Contimued in document A/CH. ﬂ/291 and ..4d.1 and 2, (YILCG, 1976, Vol. II,
part one, pp. 3-54).
(6) Continued in document 4/CW.4/307.

(7) Continued in document A/CN.4/307/4dd.1 of 17 fpril 1978.

23/ A/CONF.62/WP,10 and 4dd. 1, 0fficial Records of the sixth session of
the Third United Nations Conference oun the Law of the Bea, New York, 2% May —~

15 July 1977. .
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responsibility for internationally wwongful acts. In section 9, entitled
"responsibility and 1iability", article 236, paragraph 1 states: "States are
responsible for the fulfilment of their international obligations concerning the
rrotection and preservation of the mgrine environment. They shall be liable in
accordance with international law for damage attributable to them resulting fron
violetions of these obligations.”

However, paragraph % leaves the way open for the progressive development of
internaticnal law in the field of responsibility, therehy making it possible to
envisage a future study on the problem of no-fault liability.

11, Yet viewed in the context of marine polluticon, the concept of responsibility
for faults (vhether subjective or objective) 24/ would seem to suffer from a
certain number of weaknesses. We shall confine cursclves to a brief survey of
some of these.

(2) .Some shortcomings of the Fraditional System of Responsibility

12. The fraditional concept of respomsibility, as described somewhat briefly
above, does not seem to fit in with the special fosiures involved in the risks
associated with marine pollUtiOﬂ.gi/

Based as 1t is on the submission of proof of the existence of a fault or a

wrongful act, it provides a partial picture of the general problem of responsibility.
t ignores responsibility for risks resulting from perfectly lawful achs (such as
the carriage of radicactive or noxious substances on 0il). There is therefore
guite a definite hiatus separating the law from practice: the classical approach

to respousibility scems to have heen rendered chsolete by the problems posed by
modern technology. The nature and scope of the damage caused by new activities

or by noxious or dangerous substances has developed far more rapidly than The law
governing international responsibility. 26/

24/  Subjective meams based on a fault, objective means based on a violation
of the rules of a treaty or a rule of international law. (In connexion with this
distinction, see inter glis Favre (Amtoine), "Principes de droit des gens" (IGDI,
1974), chapter on the international ¥esponsibility of the State, p. 627, and in
particular para. 49, p, 631; and Furet,(M.F.), "Bxnémimeatation des armes
nucléaires et droif intermational public", Pedeme, 1966. {Chapter IT councerning
the obligation to repair damage, pp:-igg;ITT). :

gg/ See footnote 1, page 2 of this study; see alsc Lrangioruiz (Gartano),
(READI, IIT, 1962, p. 50%), "Some International Legal Prollems of the Civil Uses
of Nuclear Energy" (particularly chapters V, VI and VII).

26/ See footnote 1, page 2; Bergman (Sarmel), "No Fault Liability for 0il
Pollution Demags" (JMLC, Vol. 5, No. 1, Octobsr 1973, pazc 1); and Lucchini (T.),
"La pollution Qes mers par les hydrocarbures: les sonventions de Bruxelles de
Novembre 1959 ou les fissures du dveit clagsique”, (JBI, Clunet, No. 4, October-
November-December 1970, p. 795), and "Le renfercement du dispositif comventionnal
e lutte comtre 1a pellution des mers™ (0DI, 1974, Wow 4 . 755).
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The risk of being lost in a labyrinth of responsibilities, the difficulties
involved for the victim of damage in producing proof, 27/ the slowness of the
process of establishing responsibility, the vast extent 28/ of the ecological
damage, etc. all illustrate the inflexible nature of the traditional rules of
responaibility and militate in favour of a new, more just and more equitable
approach to responsibility designed to provide the victim with greater
protection. Thies points to a veritable revolution iu the international law
of the sea gg/ in general and in pollution law in particular, a revolution

'

gz/ See OECD document on management of the environment, ENV/TFP/77-1;
and for the shorteomings of the classical system of responsibility in respect
of marine pollution, see the study by Volker Thiem on the "Compensation fund for
Environmental Damage" (OECD, Paris, 25 October, 1977). See also Dupuy (R.J.),
"Pétrole et la mer", in the collection "Travaux et recherches", (Iustitute of
Development Law, Nice University, Presses Universitaires de France, Paris 1976),.
and in particuler Dubais (B.A.), "Réparation du dommage en cas de pollution
zésultant de 1'exploration et de 1'exploitation des hydrocarbures en mer',

page 119, For a critique of responsibility for fault, see also OECD document
ENV/TFP/77~2%, Paris, 9 December 1977.

28/ . Particularly in the case of large-scale disasters such as that’
involving the Torrey Canyon (1967) or, quite recently, that invelving the
Amoco Cadiz, to mention only two. On the problem of pollubtion damage, see in
particular du Pontavice (E.¥ on compensation for so~called "indirect" damage
from pollution in various countries and internationally (OEGD document
ENV/TFP/78.6, 24 March 1978). For & description of cases involving large-scale
y oil pollution, see the note by the IMCO secretariat in Official Records of the
International Legal Conference on Maride Pollution Damage, 1969 (London, 1975,
LEG/CONF/6, 13 October 1969)., For a comparative study of the cost of cleansing
operations, see page 53 of the same document. For the cost of cleansing and
the first steps towards compensation for damage resulting from the Amoco Cadiz
disaster see Rapport de la Commission d'enquéte du Sénat franceis sur la ‘
"Gatastrophe de 1'Amoco Cadiz'!, (Hachette, Paris, 1978, chapter IV, p, 165).

gg/ The perfect getting for perpetual conflict bebween progress and
traditiont progress in the field.of.technology, tradition in the field of
legal concepts. . ,
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that has its origins "largely in the technological xrevolubion, the extremely
rapid progress mede in the course of the last few decades, 30/ and the more or
less new characteristice of some of the goods being btransporied” , 31/ o say
nothin? of the more or less dangerous nature of certain substances dumped at
Sea. 32

13. One aspect of this process of change is the notion of a gpecial system of
responsibility for damage sul generig ceused by marine pollution, without any
reference to the classical concept of fault as a determining factor of
responsibility.

30/ In 1886, when the first tanker was launched, the capacity of an
0il tarker was hardly more than 200 tons, vhereas that of the Torrey Canyon
was 120,000 tons (11 years ago), that of the Amcco Cadiz 230,000 tons and there
are currently plans to build super-tankers with & capaciiy of more than 500,000
tons.rising even to 1 millicn tons, In additicn to all this, there are the
enormous dangers and risks involved in the carriage of radiocactive substances
by sea, the use of maclear-powered ships, and the comstruction of wuclear power
stations on the coast., Attention should alsc be drawn to the spsctacular
development of offshore oil exploration (two of the poliution accidents
resulting from drilling occurred off extremely heavily populated coasts: one
at Santa Barbars in California in 1969, the other in the Ekdfigk oil field in
the North Sea off Norway in April 19775. On the Torxey Canyon incident, see
in particulars TMCO documents C/BS-III/3/Add.1, 2, 3, 4, 5, 6 and T,
¢/ES-TT/WP.15/Rev.1, G/BS-III/SR.1, 2, 3 and 4; Jemaya, (Ridha), "La pollution
des mers par les tankers et le droit imbernaticnsl” (Série d'études economigues,

Study Research and Publication Oentre, Faculty of Lew and Poliftical end Economic
Science, Tunis, 1977, No. 1); d&u Pontavice (E.), "La pollution des mers par
les hydrocarbures" (LGDI, Paris, 1968); OQuenneudec, T.P.), "Les incidences de
1faffaire du Torrey Canyon sur le dreit Ge la mex™ (AFDI, 1968, pp. TOX-T17)5 -
Rousseau (Ch.), article in "Chronigue des faits internationavx” (rGDIP, 1967,

pp. 1090-1099). On the Amoco Cadiz disaster see: INCO documents MEPC IX/16 of
25 April 1978, LEG X,)DCVII/Z of 22 September 1978; Rapport de la Commission
d'enquédte du Sénat francais sur la catastrophe ds 1'Amoco Cadiz, (Hachette, Paris,
1978); Report of the commission of inguiry set up by the House of Representatives

(sumarized in Le Monde, Paris, 23 November 1978, p. 38).

31/ Such as oil, which still "by its very nature, involves special risks
not associated with traditional cargoes'. Ses Chauveau (r.) (¥, Vol. XXII,

page 3, 1971},
}_2_/ Witk regard to "red muds", see the article by Ch. A, Kiss (JDI, Clunet,
Paris, 1970, p. 208 et seq.).

——
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B. Advocacy of objective responsibility in
- relation fo marine pollution

14, We shall discuss in turn the principle of objective responsibility and the
various applications of and references to that principle in international law.

(1) .The principle of objestive. responsibility . .

15, Responsibility is termed "objective" when it is not determined by or associated
with the violation of afxule of conduct: a party is responsible because of the
damage caused. and not because a fault has been committed (in the ocase of -an )
individualg or because a rule of international law has been-violated (in the case

of a State). It is not necessary to prove the existence of a fault to determine who
is responsible. It is enough to show the caugsal link between the accident and the
damage caused.

16, In pollution law, responsibility as introduced by this principle is termed
"objective" because the circumstance taken into consideration in obliging the polluter
to compensate has no connexion with his. behaviour., The mere existence of damage is
enough ‘to set.ﬁhevcompeqsation machinery in motion,.whether the author of the damage..
is at fault or not. T E
17. This new system has the great advantage of. simplifying.the. procedure for
establishing responsibility very appreciably, since there is no longer any need to
prove a -fault or negligence., It reflects a desire for equity, 52/ justice and
balance between the risks-involved in various activities and .the advantages and
profit which can be derived therefrom. The philosophy underlying the concept of
objective. responsibility. is based-on the general lepal principle of ensuring better
proteotion for the victim by Ptelieving injured parties of the need to prove. that a
fault has been committed in order to gain recognition for their rights; in other
words it involves a veritable obligation %o compensate. jg/

18, Although unknown in general international law, 35/ the principle of
respongibility based on risk has been applied on a number of occasions in the law

ﬁﬁ/ See "Legal -Aspects of Transfrontier Pollution™ (CECD, Paris, 1977,
pa‘ra.' 35).‘ ) g - s ' - rwr B - . ..- ‘ =

34/ "The ciroumstances in which extremely serious damege may be caused as a
result of modern technological developments pose problkems which national legislation °
has barely begun to deal with but which public international law can no longer
ignore for long. A lawful action on the part of a Stabe may give rise to
incalculeble dafiag® ... and it may be necessary to make it incumbent upon States to

compqﬁgatgﬁ" (Statémenﬁ by Professor Reuter in his course at the Hague in 1961
(RCADI, “Principes de dfwit international public", Vol 103, 1961, part IT, p.591).)

35/ _See Gabier (Ph.), "Le probléme de la responsabilité pour risaug en droitb
international®, in "Leg zelations internationales dans un monde en mutation", ..
(Tniversity Institute of Advanced international Studies, Geneva, 1977, Sijthofi-

Ileiden’ Pa _409)‘ T ek CHP TIPS !

e % e wenE AR am = AmE A= A me Aces ke o4 e s e m -
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of treaties. Similarly; in the work em the codification of the Jaw of the sea
undertaken within the framework of the Third Tnited Nations Conference on the
Law of the Sea, there seems to be a trend towards the acceptance of objective
responsibility.

'(2) Instances of yecognition of ‘the concept of objective responsibility in

international practice

19, The tendency to abandon any reference tc fault as a determining factor .of
responsibility, a tendency which began relatively early in mmicipal law, jé/ has
not been without effect in international practice. Outside diplomatic practice
and jurisprudence, 38/ which are very limited and the subject of certain

¥

. 36/ It is not possible, in a stydy of this length, to embark on an in-depth .
examination of this problem. For details, see inter alia: Savatier (René), T
"Les métamorvhoses économiques et sodjaux du drcif civil d'aujourd'hui, (Premidre

série, Panorama des mutations, 3° éditjon, Dallcr, 1964), éspecially chap. Xil:

"Wers la socialisation de la responsakiliteé et des risgues individuels (p. 333);
Starck (B.), "Droit c¢ivil, les obligations’, (Librairie technigue, 1972), in
particular pp. 23-35; Fischerhof fHansg, "Liability in National and International
Lew for Damege Through Water Pollution -~ River pollution”, Article in Public Health
Papers, WHC; "Travaux-de 1l'Associaticn Henri Capitant sur les choses dangercuses”,
Vol. XIX, 1967 (Dalloz, Paris, 1971}, in particular Part I concerning dangerous
substances in civil law, pp. 9-179; Cavare (L.), Traité de droit international
rublic-positif Vol, IT, (Pedone, Paris, 1969, p. 421) concerning the abandonment of
the notion of responsibility in relation to fauwlt in French administrative laws e
There is a fairly clear and steady trend towards the accepbtance of responsibility
without reference %o fault in municipal law, particularly with regard to industrial
accldents where, in both French and Moroccan municipal law, the entrepreneur bears
total responsibility. -

jz/ Cf, the .ase of the Japanese fis .ermen in 1954 following American nuclear .
experimends in the Pacific which at the time vere perfectly lawful in the eyess of .
the American Govermment. This was regarded by one school of thought as "the first

and by no means the least significant step towards an explicit revival of the- -

theory of risk as a valid legal basis for the international responsibility that

could result from exceptionally dangewous international activities": -
Abdelhamid (M.}, "Lies psrspeciives d'une responsabilité sans acte illicite", (Typed'
thesis, Paris, 196 ). Cf. also the nuglear testis in the atmosphere conducted by

France from Murorosz, in Polynesia,

38/ Cf. the Trail Smelter case involving the United States and Canada {(Reports
of International Arbitral Awards, United Nations, Vol. IIT, p. 1938 et.seg.) and
the Lac lanoux case involving Spain and France (ditto, Veol, XII, .pp. 303 and 305),
For developments in connexion with thege two cases, see inter alia: Goldie (L.F.E.),
"Liakility for Damage and the Progressive Development of Interngtional Law"
(International Comparative Law Review, 14, 1965, pp. 1189-1264) and "Collogque sur
1'environnement', (RCADI, 1973, »p. 73 gt seg.); Jenks (CV.), "Ligbility for .
Ultra-Hazardous Activities in Intermational Law" (RCADT, Vol. 137 (I), 1956, -
Pp. 99-196). See also Dupuy (P.M.), "la regponsabilité internationale des DLiais
vour les dommages causés par les pollutions transfrontieres" i"Lega,l Aspects of .

Transfrontier Pollution", OECD, Paris, 1977).
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doctrinal controversies, jﬂ/ the principle of objective responsibility has also been
applied in treaties (eSpecially in relation to space, nuclear activities and the
environment). Similarly, the Third United ifations Conference on the Lav of the Sea
produced a number of drafts based on the rhilosophy underlying the Stoclkholm
Declaration on the Environment.

(a) Instances of application of objective responsibility in convention practice

20. Criginally applied in nuclear law, the concept of civil 1iability has come into
general use in space and environmental lawv (in certain clearly defined aspects of
the latter). 40/

Space law

2l. The Convention of 29 November 1971 4;/ on International Iiability for Damage
Caused by Space Objects was the fruit of a protracted effort following the 1963
Declaration of Legal Principles Governing the Activities of States in the Exploration
and Use of Outer Space. 42/ Article 2 states that "a launching State shall be
absolutely liable to pay compensation for damage caused by its space object on the
surface of the earth or to aircraft in flight"., Thus the victim does not have to
prove fault or negligence on the part of the launching State, which would he
practically impossible. Nor can the latter take refuge behind the absence of any
negligence in order to escape liability, The only proof required is identification
of the space object. It should be noted that even when the object launched into
space belongs to a private company, the State will still be responsible.

39/ On this topic, see in particular Cahier (Pn.), "L probléme de la
responsabilité pour risque en droit international", (Les .relations internationales
dans un monde en 1 atation, University Insiitute of Advanced Lnternationsl Studies,
Geneva, 1977 Sijthoff-Leiden, p. 409); and Dupuy (P.I), "La responsabilité
internationale des Etats pour les dommeses d'origine technolosique" iPedone,
Paris, 1976 especially chap. 11, p. 183). :

49/ "The principle that where there is no wrongful act, liability exists
only if provision is made for it in a specific convention should be maintained.
Such conventions are becoming more general with regard to nuclear questions ...
marine pollution ...,. and space," says Professor Reuter vertinently in Manuel de droit
international public (PUR, Themis, Paris, 1973, p. 174), .

41/ See Deleau (0.), "La Convention sur ld responsabilité internationale
pour les dommages causés par les objets spatiaux", ATPL, 1971, pp. 876-308; and
Mateesco Matte (Wicholas), "Droit adro—gvatial", Fedone, Paris, 1060 (particularly

b

chap. 7, v. 395) and "Droit agro-spatial, de 1'exploration scientifique 3
1'utilisation commerciale" .(Pedone, 1976, chap. L, p. 189).

12/ General Assembly veSolution 1962 (XVIIL) of 13 December 1963, See -also
Treaty on the Peaceful Uses of Space of 27 Jantary 1967.
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Thus the Convention establishes a system of objective and absolute liability
in so far as the launching State has to pay the entire ccompensation for the damage
caused. However, no ceiling for compensation has becn fixed.

Nuclear law

22. The dangers resulting from space activitiez are considerable, but those of the
peaceful use of aiomic ehergy are even greater. 45/ The damage caused by a nuclear
disaster could be enormous. There are several inicrnational conventions on the
subject, all of which deal with objective liabilizty:

The OECD Paris Convention of 29 July 1960 cn Third Party Liability in the Field
of NWuclear Bnergy, with the Additional Protoccl =f 28 January 1964 and the
Supplementary Convention of 31 January 1965. A&/

The Vienna Convention of 21 May 1963 on Civil Liability for Nuclear Damage.

' The Brussels Convention of 25 May 1962 on the Liability of Cperators of
Nuclear Ships.

The Brussels Convention of 17 December 1971 relating to Civil Liability in the
Field of Maritime Carriage of Nuclear Material, i&/

s gt

43/ See inter slia Fornasier, "Le droit internationsl face au risque nucléaire"
(AFDI, 1964, pp. 30%3~311); the work of the Henri Capitant Association on "les choses
dangereuses", Vol, XIX, 1967, (Dolloz, Paris, 1971) particularly part IV: Les choses
dancereuses en droit international public (pp. 323-422), and Rodizre (R.), o
"Spécificité du risque nucléaire et droit paritime” ("Colloque droit nucléaire et

droit océanigue", Ed. Econcmica, Paris, 1976, p. 85).

_ﬁé[ “§éétDﬁﬁﬁy (?.M,), op._cit.; du Pontavice (E.), "Réparation des lommares
causés par la pollution des mers" in Dyoit de ls mer, ed. (Institut des Hautes
Etudes Internationales de Paris, Pedons, 1977, particularly pp. 110-128), and

"Réflexions sur iz pellubicon marine dlgrigine radio~agtive" (Revue de droit maritime
francais, 1976, D. 64%), e .

gﬁ/ See inter alis Xovar (R.), NLes accords conelus au sujet du "Savaniah" et
la responsabilité civile des exploitants de navires nucléaires™, (AFIDT, 1965,
p. 784-809); Eardy (M.), "The Liability of Operators of Huclear Ships"
(International Lav and Quarterly Reviaw, Vol. 12, part 3, July 1963, p. 778);
Colliard (C.A.),"La Convention de Bruxelles velative 3 la responsabilité des.
exvloitants de navires nucléaires' (AFDI, 1962, pp. 41-64); Boulanger (U.),
"Lo Convention de Bruxelles de 1962 et-les accords Ofito Hahn', {Collogue sur droit
nucléaire et drolt ocfanigue, ops-ocit.)e- o - R - -

46/ Lagorce (M.), "Le transport Ze matidres nucldaires scus le rdeime de
la Convention de Bruxelles de 1971", (Loilogue droil nucléaire, op. cites pe 61);
Duprimoz (J.), "L'assurance de responsabilité pour ies transports de matidres
muclézires” (Collogue droit nucliaire, OD. Cifey Do 755; Strohl fPierreS,
"La Convention de 1971 relative & la responsabilité civile du ‘transport maribime
de matiéres nucléaires: un essai de gonociliaticn entre le droit maritime et le
droit mucléairve' (AFDI, 1972, p. 753)3 and Sigaudy (R.) and Varot (J.),

"le responsabilité civile en matidre de transport de substances nucléaires par mer"
(BDME, 1969, p. 387).
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2%, These conventions are all designed to make compensation for damage cauged by
nuolear incidents compulsory. To avoid complications, the texts adopt the principle
of objective civil liability of the operator of the nuclear installation, or of
the nuclear ship, 4@/ vhether a private individual or a public body, The liability

. is focused on the operator and is exclusive, absolute, 49/ limited, 59/ compulsorily
covered by insurance, and rounded off by an obligation upon the State to make
compensation. 51/

Pollution‘law

24, TI% needed a disaster at sea %o spark off any genuine momentum in this direction.
The wreck of the Torrey Canyon on 18 March 1967, and the well-known disastrous
consequences which ensued had the noteworthy effect of alerting people and making
public opinion aware of the urgent need to intensify the struggle against marine
pollution, which was subsequently considered to be a real scourge threatenting the
entire human race. As an important reservoir of both halieutic and mineral wealth,
the sea has a right 1o protection from the human race it nourishes: humiliated at

" geeing itself daily being turned into a refuse dump, the sea is now breaking the
silence it has maintained so timidly to date and demanding the right to cleanliness
and salubrity. 52/

41/ Articles % and II of the Paris and Vienna Conventions fespeotivGLy.
48/ Article II of the Brussels Convention of 1962, ,

éﬂ/ Article IV, para, 1 of the Vienna Convention states that "the liability of
the operator for nuclear damage ... shall be absolute," It is therefore not necessary
to prove negligence on the .part of the operator. Proof that the incident was the
cause of the damage is sufficient, The only grounds for exempbion or exoneration
are armed conflict, civil war, insurrection or a natural disaster of an exceptional
character (article 9 of the Paris Convention and article IV of the Vienna Convention),

. 59/ T.e., 1i: ited in scope. In fact article 7 of the Paris Convention
' cstablishes the mazimum liability of the operator at 15 million Buropean Monetary
Agreement units of account, The Vienna Convention fixes the amount at $US 5 million
and in the Brussels Conveation of 1962 the ceiling in respect of any one nuclear
incident is fixed at 1,500 million francs.

51/ Tn view of the enormity of ~the damage caused by a serious nuclear incident,
the Convention of 31 Januwary 1963 supplementing the Paris Convention of 1960 provides
for State intervenbtion: under article 3, the compensation for each incident shall
not exceed 120 million wnits of account, 5 million being payable by the operator,

65 million out of public funds to be made available by the State in whose territory
the nuclear installation is situated, and the difference out of public funds to be
made available by the Contracting Parties, according to the system for contributions
specified by the Convention. ’

jg/ Concerning vhat needs to be done to achieve salubrity and acceptable levels
of environmental quality, see the Transfrontiers Pollubtion Group of the OECD
Fnvironment Committee, on "the international duty of States to protect the
environment against transfrontiers pollution" (Secretariat note, ENV/TFP/78—9,
8 August 1978).

.
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25. In this general context, and in the light of these data, the States which met
at Brussels in 1969 under the auspices of IO signed *wo conventions, 53/ which
are immovative to the point of being revoluticnary by reason of the Draconian
measures they embody. The subject-me¥ter of the two conventicns differs widely:
cne comes under private law and concerns intervention on the hiesh seas in the case
of incidents which gause or are liable to cause oil poliutio..

The other comes under private law and covers civil liability for oil poliution
damage. We propose %o examine only the latter, in so far as i% directly concerns

the subject-matter of this study, namely commenzatisn for damage caused by marine
poliuticn.

]

26. The 1969 Convention 34/ dces in fact deal witi the problem of compensation.
Article 1IT lays down the principle of objective civil liability of the cwmer of
the ship. The owner of a ship at the time of an incident, i.e. an occurrence which
causes pollution damage, shall be ligble for any damage caused by oil which has
escaped or been discharged from ships carrying =z carego of oil in bulk on the
territory including the territorial sea of 2 Contracting State wherever such escape
or discharge may occur (high seag, territorial sea, inland waters).

53/ TFor a very detailed analysis, see inter alia Dupuy (P.H.), op. cite,
chap., III, pp. 140-154; Legendre (C.), "Conventicn sur la responsabilité civile
pour les dommages dus 3 la pollubion par les hydrocarbures" (RDIE, 1970, p. 580);
Colliard (C.A.), "Cours de droit integypational public" (Les cours de dwoit,

Paris, 1974-75, pp. 193~195); du Pontavice (B.), in "Droit de la mer", ed.
{(Institut des Hautes Etudes Internationales, Paris, 1977, pp.“128u1443; Simon (P.),
"o réparation civile des dommeges caugds en mer par les hydrccarbures" (Thesis,
University of Paris II, p. 159 et _seq.); Bergman (S.), "No Fault Liability for 0il
Pollution Damage" (JMIC, Vol. 5, No, 1, Cotober 1973, pp. 1-50); Dubais (B.A.),
"The Liability of a Salvor Responsible for 0il Pollution Damage" (JMIC, Vol. 8,

Woa 3, April 1977, pp. 375-386); Jenaysh (Ridha), ov. cit., ppe. 36-39;

Meloughlin, "Respensgbilitéds civile et fouds de gavantie", Commmication to the
Meeting of Experts on the Legal Aspects of Pollution Resulting from Exploration
and Exploitation of the Continental Shelf, the Sea-Bed and 1ts Subsoil in the
Mediterranean Sea Area (Seminar organized by the International Juridical
Organization and the United Nations Environment Programme, M. EP/14OOT77.02 (1352),
Rome, 11-15 December 1978; Soubeyrol (J.), "Tes conventions de Iutte contre

1z pollution de mer de 1954 3 1976 (Lecture siven to the Seminar on the Law of

the Sea, 1877, organized by the Institute of Public Internatiocnal Law at
Thessalonika, Vol, VII, p. 187, and particularly ». 225 et se <J3 Juda (Lawrence),
"IMCO snd the Regulation of Ocean Pollution from Ships" (Irternational and.
Comparative Lav Quarterly, Vol. 26, July 1977. ©. 558); Alden {Lowell Doud),
"Compensation for Oil Pollution Damage: Further Comment on the Civil Liability
and Compensation Fund Conventions" (IIMZ, Vol. 4, Ho. 5, D. 541).

54/ The Brussels Conventicn of 29 November 1989 on Civil Liavility for
0il Pollution Damage entered into force on 19 June 1975. The supplementary
Protocol drafied in London on 19 November 1976 has not yet come into force.
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27. It should be noted, however, that the spectrum of reasons for exoneration
from 1iability provided for in the Convention is broader than that in nuclear law.
No liability for pollution damage shall attach o the ovmer concerned if he proves
that the damage resulted from an act of war, hostilities, oivil war, ingsurrection
or a natural phenomenon of an exceptional, inevitable and irrestible character
(ive. in cases of force majeure).

Again, the owner is exempt from all liability if he proves the existence of
fraudulent action by a third party, 56/ i.e. that the damage was caused by a
deliberate act or-intentional omission by a third party, done with intent to cause
damage. He is also exempt from liability if the damage was wholly caused by the
negligence or other wrongful act of any Government or other authority responsible
for the maintenance of lights or other navigational aids.

Lastly, the owner may be exonerated wholly or partially from his liability if
he proves that the pollution damage resulted wholly or partially from an act or
omission done with intent to cause damage by the person who suffered the damage or
from the negligence of that person. 58/

Thus the liability is objective, directed towards the owner of the ship, and
limited not only with regard %o the amount and guarantee, but also with regard to
time. -

Article V of the Convention provides that the owmer may limit his liability,
except in the case of his own fault or privity, to an aggregate amount of
2,000 gold francs 52/ for each ton of the ship's tonnage. However, this
aggregate must not exceed a total of 210 million gold francs (i,e. approximately
70 million current French francs).

In order to benefit from the system of limitation of liability, the owner or
hig ingurers must constitute a guarantee fund for the total sum representing the
limit of his liability. 60/

Article IIT, para. 2 (a).
Article III, para. 2 (b).
Article ITI, para. 2 {c).
Article ITI, para. 3.

The Protocol to the International Convention of 1969 on Civil Liability
for 0il Pollution Damage, drafted in London by the Conference to Revise Unit of
Account Provisions of the 1969 Convention on Civil Liability, amends this figure,
The amendment concerns article V paragraph 1 of the 1969 Convention, which is
replaced by the following text: "The owvner of a ship shall be entitled to limit
his ligbility under this Convention in respect of any one incident to an aggregate
amount of 133 units of account for each ton of the ship's tonnage. However, this
aggregate amount shall not in any event exceed 14 million units of account." The
unit of account referred to in the Profocol is the Special Drawing Right as
defined by the International Monetary fund.

60/ Article V, para. 3.

BERERE
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28. Similarly, jtaking conventional nuclear law as its basis, the Brussels
Convention provides that the cwner of a ship registered in a Contracting State and
carrying more than 2,000 fons of oil in bulk as carge is required fto maintain
insurance or other financial security wider the conditions prescribed in ariticle V
concerning the limitation of liabildty, €/

29. Purthermore, under article VIII of the Convention, the r»ight of compensation
is extinguished unless an action is brought thereunder within three years from the
date when the damage occurred. Any actiwi brouzht affer six years from the date of
the incident which caused the damage alsc involves a statute of limifations
situation, and where this incident oconsists of s series of cccurrences, the
six-years' period begins from the date of ths Iirst such occurrence.

30, lMention should be made of the movement to zibend the field of application of
this Convention $o moxious and hazardous substances other than oil. 62/

31, Taking their cue from the vhilosophy underlying the 1969 Convention, and
wishing to extend its scope and effects tc cover substances other than oil, nine
North Sea States 63/ meeting in Iondon adcpted a Convention on Civil Iiability
for 0il Pollution Damage Resulting fyom BExplcration for and Exploitation of
Sea-bed Mineral Resources §£/ on 17 December 197&. The objective liszbility §§/_

§;/ Ag will be seen in detail in the second part of this study, it should
te noted that a resolution was adopted at the 1969 Conference establishing a
compensation fund. The resclution requestis IMCO to elaborate a draft for a
compensation scheme founded, in particular, on the principle of adequate
compensation based on ghrict liabilify. See the study by CECD Transfrontiers
Pollution Group, on insurance against rishk of pollution, Working Document No. 4,
dated 26 January 1977. See also the second part of this study for an account of
the problems relating to the question of compensation and the guarantee fund.

Qg/ For thi. reason the Legal Commi sce of INCO embarlzd on a study of the
possibility of extending the scope of the 1969 Convention., On this point see
RDMF, 1977, page 414 and March 1978, the United Nations Juridical Yearbook, 1972
EST7LEG/SER.C/IO), pe 81, and the report o the Legal Commitiee on the work of
its sixteenth session (IMCO document LEG/IVI/T).

63/ Belgium, Denmark, France, the Federal Republic of Germany, Lceland,
the Netherlands, Horway, Sweden and the Unite’ Tingdom.

64/ Ahrticle 2 of the Conventiom states that: "This Convention shall apply
exclusively to peolliution damage:

" {a) Resulting from an inecident which occurved beyond the coastal low-waber
line at an installaticn under the jurisdiction of & Controlling State, and

(v) Suffered in the terwritory, including the internal waters and berritorial
sea, of a State Party or in the areas in which, in accordance with international
law, it has sovereign rigzhts over natural rescurces.!

In connexion with the 1976 Convention see Dubais (3.4.), "The 1976 London
Convention on Civil Liability for Pollution Damsge from Offshore Operations',
(JMIC, Vol. 9, No. 1, Cotober 1977, pp.6l~65). ‘

65/ Article ITI, para. 1.
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of the operator is established therein for any damage caused by oil which has
egcaped or been discharged from the.installation. However, it should be noted that
the spectrum of reasons for exoneration provided in the 1976 Convention §§/ is
narrover than that of the 1969 Convention and moreé closely resembles the cases for-
exoneration envigaged in nuclear law,

The movement towards crystallization of objective liability and its extension
to cover the different types of pollution has also made its mark on the work of
the various sessions of the Third United Wations Conference on the Law of the Sea.

(b) Ingstances of rdcognition of the emercent principle of objective responsibility

in the international law of the sea

32. As we have seen, somewhal briefly, in the preceding discussion since 1969 the
International Law Commission (II€) has been entrusted with the study of questions
relating to the international responsibility of the State for wrongful acts. §1/
In 1978, however, it hegan to study the problem of responsibility for perfectly
lawful acts §§/ wvhose consequences prove injurious. It instructed

Mr, Robert Q. Quentin Baxter of Wew Zealand, to prepare a report on the subject.
It should be noted that, as things stand, IIC does not seem to have gone beyond
this stage. It may, nevertheless, be assumed that the study which will be
undertaken on responsibility arising out of internationally lawful acts will
necesgarily encompass liability for damage caused by a variety of activities,
such as.activities in relation to outer space, the use of nuclear energy for
non—military purposes, and activities arising out of the pollution of sea water.
Consequently, ILC will certainly find it necessary to consider the question
vhether liability incurred under certain of these activities should not, at least
in certain cases, be absolute and strict, in other words, objective.

33+ Such an initiative, in the area of lisbility for damage to the environment is
logically in keeping with the activity set in motion since the Stockholm
Declaration on the Humen Environment (1972) 69/ and in particular

66/ Article III, paras. 3, 4 and 5.
67/ See para., 9 above.

68/ The vorlk of IIC in the field of codification of international
responsibility and the discussions in the Sixth Committee of the United Nations
General Assembly, show the development of an awareness of the need to study the
so-called responsibility Tfor risk arising out of the performance of certain lawful
activities which could cause much more extensive and serious damage than that
arising out of wnlawful acts. {(See Official Records of the United Nations
General Assembly, twenty-fourth session, 1969, Sixth Committee, pp. 14, 19, 36,
40, 46). See also above, paragraph 9, footnote 20, '

69/ On the Stoockholm Conference na the Humen Environment (5 to 16 June 1972)
organized by the United Nations, see Dupuy (P.M,), "La responsabilité des etats
our les dommgges d'origine technolozigue et industrielle" fPedone, Paris, 1976,
pps 172-176); Kiss (Ch. A,) and Sicault (J.D.), "lg conférenck de 1'ONU sur

1!'environnement" (AFDI, 1972, p. 101 et sed., and OECD document C.76/54 of
13 April 1976). .
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Principles 21 and 22 7O/ there of relating to the necessary and urgent adapiaiion
of the law tc cover compensation for gpvironmental damage.

34, The Third United Nations Conference on the Law of the Sea echoed this
movement to establlsh g system of objecti » Liability in the event of marine
pollution. 11/

To make it easier for public and private viciims to obtain compensation, to
spare them the burden of producing evidence of criminal negligence on the part
of the polluter (essential for claiming lisbility under the traditional system),
and to find a soluiion %c the problem of sclvency of the polluter, dralts have
besn introduced at the vericus sessions of UIKCIOZ relating to the determination
of objective liability for damage caused by marine pollution. For example, two
joint draft amendments relating to articles 235 znd 264 respectively of the
Tnformal Composite Negotiating Text were svbmivted to the Third Committee of the
Conference (Seventh session, Geneva, March, 1y 1978). jg/ The purpose of these

-

ZQ/ Principle 21 imposes an absolutbe legar cblieation not To cause damage by
pollution and the duty to meke amends end indemniiy, while Prineiple 22 invites
States to "cowoperate to develop further the intsrrational law regerding liability
and compensation for the vietims of pgilution and other envircnmental damage™.
These principles are also referred to in United lations General Assembly
resolutions 2996 (XXVII) of 15 December 1972 and 3129 (XXVIII) of 13 December 1973;
the Charter of Bcoonomic Rights and Duties of States adoplted on 12 December 1974
(article 30); and document UNEP/CC/T4 of § February 1974.

71/ The Tnited Nations has given special attention to the prcblem of
determination of liability. General Assembly resclution 2749 (XXV} of
17 December 1370 on Principles Governing the Sea-bed and the Ocean Floor, and
the Sub-soil Thereof, Beyond the Limits of their ifational Jurisdiction already
takes account of these two problems of responsibility for activities in the
international are. of the sea~bed (articl 15). Similarly, the list of subjects
drawm uwp in 1972 by the Sea~Bed Committee for iz ‘nited Nations Conference on the
Taw of the Sea includes as item 20: "Responsitility and liability for damage
resulting from the use of the marine environment." The general importance of
these quesiions is further emphasized by the decision taken at the Conference at the
opening of the Caracas session in 1974 %o incluie item 20 among the "ltems to be
dealt with in each Main Commititee in so far as they are relevant to their mandate'.
The gquestion of lisbility arising out of pollution damage alsc appears in the various
informsl texts {article 44, chapbter VIII, A/GQHE.%Z/WPQ Rev.l revising
article 41 A/CONF/62/WP.8, Part III, revised in turn by 4/CONF/62/WP.10 and Add.l
dated 15 July 1977).

A nuber of drafts were submitted by States to the Sea-Bed Committes )
concerning the establishment of objective responsibility in matlers of marine
yollution (A/AC.IBB/SOIII, L,27, L.28, L.32, 1.40, L.3%3, .41, L.43, T.46).

Zg/ Documents MP/lB and SR/l respectively of 2 May 1978, originally submitted
by Morocco at the fourth and fifth sessions of the Conference., The drafts submitted
by the Morcccan delegation gained a fairly wide hearing in the Conference, and were
taken up by the meeting of Arab League experis on the law of the sea (Tunis 1976).
See the amnexed ftexts of the drafts. ' ’
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two drafts is firstly, to establish objective and automatic liability puaranteeing
ipso_fagto compensation for 6r repair of any damage to the marine environment, or to
property or persons therein; and secondly, to set up an international guarantee

fund. which would make up both for the ineffectiveness of the traditional fype of
appeal to the cowwts and the narrow spher of application of contemporary
international legislation governing the maling good of damage due to marine
pollution, 73/ and for the limited extent to which conventional insurers are willing
to undervrite incidents exceeding a certain threshold,

I+ is expected that these proposals which are the outcome of lengthy
negotiations, and offer reasonable compromises, will receive special attention in
the course of the March 1979 session, particularly since they already enjoy fairly
broad support among the representatives and therefore indicate some possibility of
arriving at a consensus in this matter, 74/

35, The general philosophy by which States should be guided in this field is the
obligation to prevent large-scale pollution at sea, the corollaxy of which is the
obligation to make good any damage. This spirit must, in principle, prevail during
the discussions which will take place, at all levels, on the problem of the
liability arising out of damage to the envivonment., Such a principle must
unquestionably have the force of a peremplory rule, aclmowledged by all, in the
interests of menkind as a vhole (in other words, a rule of jus cogens). The
establishment, the general application of the concept of objective liability is

now a necessity, if the common heritage of mankind - the sea - is 1o be preserved.
This is particularly urgent in the case of the Hediterranean, vhich is a half
closed and half dead sea. A legal system of special liability (objective liabilit
must be envisaged for a special case such as the Mediterranean. 5/ Similarly, the
possibility of creating arbitration oxgans which would at all times act rapidly and
expeditiously, as experience shows, should be considered. Hevertheleas, any
initiative in that direction will be genuinely operational only if accompanied by
appropriate machinerv for repairing the damage appropriate to ‘the Mediterranean
ecoregion, in other words, the establishment of a typically regional guarantee fund
which meets the requirements of a genuine categorial solidarity.

15/ For the problems created by the making good of damage, see the second
part of this study.

14/ See reports of the committees and negotiating groups on negotiations at
the seventh session, Geneva, 19 May 1978, pages 95 and 96. See also, concerning
the responsibility of States and that of private individuvals, Treves {Tullio),

NLes tendances récentes de droit conventionnel de la responsabilité et le nouveav .
droit de la mer" (AFDI, 1975, p. 767), and "Responsabilité des Etats et
Tesponsabilité des particuliers dans le nouveau droit de la mer', Revue Iraniernne
des relations internationales.

zﬁ/ The experts are unanimous as to the particular vulnerability of
"mare nostrum" in the event of pollution. The wreck of a supertanker such as the
Amoco Cadiz in the Mediterranean would render that sea unfit for humen and animal
life for more than a century, and there is now considerable tanker traffic, which
has been facilitated by the reopening of the Suez Canal.
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ART TT, ESTABLISHMENT OF 4 SFECIAL SYSTEM OF CCIPENSLTTON FCR DAMAGE T THo
MEDITERRANELN - THE TNTERSTATE GUARANTEE FUND

The. occurrence, .followed by the proliferation, of cases of damage due %o
pollution of the werine enviromment has ;iven rise to a torrent of theoretical
writings and to a whole series of regionzl and internaticnal conventions, all
designed initially to lay stress on the preventisn of pollution and the establishment
of international standards of conduet parallel with technological progress.

Awareness of the problem in this context has been heightened by the vast amount
of damage of all kinds affecting the merine environment and persons in or near it.
Thus the discharge of chemicals has caused the sxtermination of biclogical resources
and has destroyed the reproductive possibilities of marine fauns, while wrecks of oil
tankers, following on the great inerease in zkipping, have relessed lorge quantities
of oil which have not only wiped out stocke <f fish ui have also led to econcmic
losses almost impossible to estimate, for the cozstel populations whose livelihood
depends on the sgea or tourism. In a word, nev risks are created by the e=xploitation
of the mineral rescurces of the sea, The cccnonic necessity for this is not in .
question, but the consequences may be damsgins for the merine gnvironment} jé/

The econcnmic security of tho coastal Stat:z is thus clearly in danger. That is
why, since the Torrey Canyon catagtypophe in 1967, there has been a veritable wind of
change, going beyond the preventive measures fox the vrotecticn of the merine
environment, aimed above sll at mak;gg good the damoge arising out of the alarming
detericration of that environment,

Aosimilar change. has been evidant in commexion with the underlying legal
rrinciples relating o the redress of damege. Regard for the concept of equity and
social justice has prevailed over the traditional, slow-moving procedure for making
good the damage resulting from pollution based cn the principle of liability for
fault. Thus, to enable equitable and rationzl rodress to be made to the vietims,
legislatures have sometimes been obliged %o replece the traditional principle by
that of objective responsibility. With thet in mind, writers on the subject have
been unanimous in the. view that the law ctipulcting that damage must be nade good
should be distinet from the rules of genersl iztzrnational law, vhich arc usually
restrictive in matters of redress.

The process which started at the level of runicipal law has gradually spread $o .
the international treaty law. In view of the divereity of the sources of peollution,
it became plain to the international commnidy thoat redress took precedence over the
complex ritual of determining fault, The externt of dsmage starited to create a right
to redress. This right can only come intc foree offsctively if'there sre funds
readily available. In other words, it is not sufficient to lay down a right to
compensation; it is also necessary to set up vorkable systems of redress, bearing
in mind one essential consideration: equity. : -

76/ See "la réparation du dopmage en cas de pollution résultant de
1lexploration et de Llexploitation des hydrocarburcs en mer" by Bernard Dubais
(in Pétrole et la mer, collection fraveux et rechorches de 1'Tnstitut du droit de
peix et de développement, University of Niee).

[7/ CECD dccument C/76/54, 1.7 of $he French text.
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Tt may happen that the person responsible for pollution is insolvent, or even,
in rare cases, where he is insured, that the amount of damage caused cxceeds the
compensation vhich can be paid by the insurer ete, 411 this argues in fovour of the
egtablishment of collective financial machinery to deal with redress for damage
caused,

Pollution damage is of o collective nature: since the risk of pollution is a
wideapread risk; since the environment is public property; since those caunsing
pollution are often jointly responsible for the damoge, in other words interdependent,
and since the victims are often numerous, everything argues in favour of collective
machinery ag regards both organization and finance. T8

Similarly, in principle there is no redress for the discharge of noxious
products on the high seag, which eludes State action. This is a serious omission,
ag such discharges often take place in areas of sea under the national jurisdiction
of the coastal State. What then is the position ez to redress for victinms in what
are egsentially international waters?

The establigshment of a kind of mutual insurance society with finoncial
contributions from all categories of polluters would guarantee the payment of
compengation based on sharing of the risk. It has the great advantage of
safeguarding the interests of the victims in the event of insolvency or of failure
to identify the polluier, asz in the case of pollution from land-based sources.

L disaster like that of the lmoco-Cadiz cccurring in the Mediterranecan would
have even more tragic consequences. The need for collective machinery to indemnify
the victims is essential, since there is no doubt that the existing systenx]ﬁ/ is
inadequate, particularly hecause of the recognized compensation ceilings, but also
because it only covers oil pollution.

The object of Part IT of this study is firstly to enalyse the peculiar nature
of the Mediterranean case in relation to existing arrengements, and secondly to
attempt to get forth the different possible formmlas for a guarantee fund for the
Mediterranean, and to examine what might be the main components of the different
proposed systems of redress for damoge by pollution and what the new machinery to
operate that fund might be.

In the first place, it seemed highly desirable to throw a little light on the
different aystems exizting at the nationsl and iniernational level, since this
forward~looking, anslytical exercise enabled us to drow up a sceries ol guidelines
for devising possible formulas for the compensation fund calculated to cope with the
gpecific nature of the various sources of pollution in the Mediterranean, bearing in
mind that international insurance against pollution risks does not mnake satisfactory
provision for redress in relation to such risks.

78/ CECD document ENV/ECO/77/8, La réparation des dommages dfls & la pollution,
p.2% of the French text (Environment Committee, Group of Economic Experts).

12/ The International Fund for Compensation for 0il Pollution Damage, 197L.
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4.  How the System of Compensation for Damage Caused by Marine Pollution Works
at Present

The urge to seck protection in face of "the pollubtion rigk" carried with it the
peoples of differont nations (national measures for making good damage caused by
merine pollution) and spread to private international companies (private
international initiative), and then to Govermmente meeting in specialigh
international organs in an attempt to promote the gradual developrment of
international law on redress for damsge caused (in particular, the Brussols
Conventions of 1969 and 1971). 1In the case of the Mediterranean bagin, the process
of reflection and design is under way, and it would be desirable at the noxt meeting
of States parties to the Barcelona Conventicr in February 1979, to set up a committee
of experts to carry out o thorough study of thas: two questions, which are vital for
the future of this special zone.

(1) Experiments ot ¥otional Tevel

The need to establish operatiocnal machinery to provide redress for demage due
tc polluticn has led certain States to moks provision in their nationzl legislation
for setting up a compensation fund, The scope of such nmachinery is very vast §Q/,
since it extends to meny separate fields (aircraft noise, nuclear damage, danmage due
to atmospheric pollutioen, etc.) We ghall therefore merely cite a2 few striking
examples which are particulsrly relevant t2 conpensation for denage caused by marine
pollution.

The paramount idea which has prompted the lerislatures in the countries in
question to set up compensation funds is the cgtcblishment of o quasi-autonatic right
t0 redress through the operation of these iunds, waich are financed by charges levied
on potential poliuters. After indemnifying the victim, the fund institutes legal
proceedings sgainst the person or body responzirle for pollution,

The advantage of such 2 system of collactive responsibility borne by those
Likely to be responsible for pollution dencge iz thet it brings to an end the

M 0

"econfrontation" between the pexty sufferin; the danage, which msy be econcmic, and
the party legally responsible, which in the 't ocnelysis can only be a professicnal
group (for example, an oil cexrier or thosc vrloiting the nineral resources of the
sea in the case of offshore exploration and exrlcitation).

4 ot

H)

\l]

W 1.
)
i o

o

The literature on these problems whichk we hove been able to consult refers
systematically to the following examples o: corgtitubing very interesting precedents
in this field,

§9/ Examples are the Dutch i Pollution Fund: the Japanese law on
compensation for physical injury due to pollution: and the French systen of
compensation for sir traffic noire (p solution fc *he conflict of interocts between
e mirport and people living close by).
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() Conadien Mepitime Pollution Cloims Fundll/

Provision is mode for the Pund in the Canadian Shippiﬁgfﬁct, vhich contains a
special chapter devoted o water polluticn, chiefly by oil, Poragreph 734 of this
chapter lays down the principle of cbjective liability for pollution.,

The Fund operates to provide redress for demnge duz to the discherge of oil
vhen the polluters camnot be identified, Tt is financed by 2 fax of 15 cents per
-fon of o0il carried, ’

(b) Pund for $he Protection of the Coast of the State of Maine,
United States of Americe 32/

This Fund has two purpcses:

To provide compensation for demage resuliing fron oil pollution, irrespective
of the identity of the polluter. The only condition to be met is to rroduce tangible
proof of the damage suffered as a result of cil discharge.

"To promote research ond prevention schenes by acquiring efficient equipment for
combating pollution.

The Fund is sustained by a tox (0.5 cents per berrel) on oil corried. &
permanent revolving fund of 4 million has been set up with the help of these charges.

(¢) The Scondinavian counirics

Finland has set ﬁp an oil pollution protection fund to provide a remedy for the
problem of finding a causal link between the demage and the polluter,

In Norway there is a fund to provide compensation for fishing boats and their
gear (neﬁs) damaged by materials ond woste dunped in the sea. The State institutes
proceedings against those responsible.

Since the Torrey Canyon disaster, oil companies hove becoue acutcly aswore of the
foreseeable consequences of the intensive use of the sea by their pient tankers, and
for that reagon they have token praiseworthy initiatives,

(2) Private internatiocnal initiative

(a) Finoncing systems established by the oil indughry

The oil companies, resognizing their responsibility with repard to the marine
environment and the economic intercsts involved, heve promoted $wo conplementaxy
systems of financing:

81/ .Canadian Meritine Pollution Clains Fund (Conadian Shipping Let):
see Thiem (V.): Fonds d'indennisation des dommpges causds & 1'enviromement
(CECD Transfrontier Pollution Group, Working Peper No. 6, 25 Ocbober 1977) .

gg/ At the Federal level the United States Congress hod before it in 1975 a
bill emanating from the United States Tresident headed: VComprehensive oil
pollution liability and compensation", under which provigsion was made for a
$200 million fund sustained by 2 tox on oil,
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The TOVALOP plan 83/ established by tanker owners, who have created o fund for
compensation in the event of "black seas", thé capital being supplied 25 follows:
$100 per ton of the ghip'as tomnege, subject ic & paximum of $10 million. The
TOVALOP plan covers more than 99 per cent of the gross tonnage of tankers in the free
world.

Lccording to its original text, the ccncern of the TOVALOP plan is mainly o
provide indemnity for the cogt incurred in cleaning up the coagtline fellowing a

digaster or accidental pollution, amd not for damage suffered by private perscns. 84/

Those in charge of this body told us that in actual fact TOVLALOP only very rarely
pays compensation, but plays the part of advicer to States which so reguest in the
event of a catastropke or other svert. T¢ this end it organizes, in ccllaboration
with those who 2pply %o it, an active anti-pollution campaign by mobilizing its
experts and large-scale rescurces (dispersing srenis, specially equipped vessels,
helicopters, etc.) for which the opplicant States often assume responsibility.

The CRISTAL plon 85/, sebt up by the giant -1l conponies, known throughout the
world, whilch have a great deal of shipping. Tt iz a fund, made up of contributions
from these giont companics enabling compensaticn to be paid direct to the vietims of

pellution subject to a ceiling of $30C million. The interploy between the Cristal plan

and the Tovalop plon as rerards redress for J-moow is identicel with that between the
1969 and 1971 Conventions.

The Crigtal plan was created almost simulionecusly with the 1971 Fund, which
prescribes the same ceiling for indemmificaticn in mespect of the same source of
pollution.

Does this mean that these indemnificeotiorn nechanisms duplicate each other? This
question will be considered further on.

(b) Incidents cemsed by offshore cil-drillings cperctions (OPOL) 86/

The oil industry has taken an initictive ciming at offsetting the damage caused
by offshore oil drilling. The oil companies khive established in London the CPOL
group, which brings together the operators of fishore ingtallations able toc provide
financial guarantees, The moximun amount of cnpensation payable is $25 million.

(¢) 0il Tnsurance Limited.§l/

This is a mutual insurance gociety szt up by international companies, chiefly
lLmerican, its aim being to provids compenszoti-rn for damace due to operations other
than those of trangpert by sez (damage to pwiperty of all kinds), camsed to third
parties as a result of marine pollution (zxcspt by ships).

83/ "Teuker Cwners Voluntery Agreement Concerning Liability for 0il Pollution®
(6 October 196). T

84/ The ceiling for indemnification hos been raised o $16.8 million.

85/ Contract Regerding an Interim Supplenment to Tanker Liability for Oil
Pollution {1 fpril 197L). See article by ilden Lowell Doud entitled: "Compensation
for Cil Pollution Damage: Further comment on the civil lickbility and compensation
fund conventicns" (Internaticmal Journal of Maritinme Lew and Commerce, Vol. 4,

No. 4, pp.541-542). '
86/ "Offshore Pollution Lisbility” (I fpril 1974).

87/ ©See Roy D. Jadson, President of Cil Tneurance Linited, in "Oil Energy
Crigis Role".
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The amount of the guarantec is 375 million per incident per onmum, whicl: cxecedo
vhat could be paid by the traditional insurance morket. :

(d) The "Protection and Indermity" Clubs

- These clubs are simply mubucl insurance societies set up by ghipowmers, whether
States, private persons or companies. They cover specicl types of danoge suffered’
by crews, passengers on board, victing of collisgions at sca, dockors, medical
expenses incurred, etc, The threshold ot which responsibility for damage is assuned
is §50 million.

It may be mentioned thot the P and I clubs wers invelved in the Torrey Conyon

affair 88/.
(3) Internationcl Insurance againgt the Risk of Follution 89/
. The internationdl insurance narket doces not willingly provide cover for pollution
. risks, which are likely to be considerable after spectecular accidents, and the very

high financial implications only reinforce the lack of eagerness, not to say the
reluctance, of insurers to cover them. Their apprehensions in regard to this risk
are due in particular to:

The national and international trend towards recognition of the principle
of objective responsibility;

The variety and extent of the damege liable to be charged to the polluter.

They are willing to cover such o rigk only if it meets the following criteria:

That pollution stendards are observed by the insured person;

That the cause of damoge is sudden;

That the natire of the circumstances giving rise to po’lution is fortuitous.

These highly restrictive conditions explain why insuronce does not cover damoge
. due to pollution, but only that for which the liability of the insured person is

proven (application of civil liability). But it must be pointed out that the rules

regarding civil liability are inadequate to redwecs collective damage, as domage
cauged by pollution frequently is.

Purthermore, industry is hordly insured at all sgoinst the risk of pollution,
which is excluded from general policies giving third-psrty cover in respect of
accidents. It has to be explicitly mentioned in such policies in order to be
covered,

88/ See official vecords of the International Legal Conference on Marine
Pollution Damage, 1969, IMCO, London, 1975.

89/ UBCD document No. 4: L'asgurence du riscue de la poliution, by
Jean Bigot, Professor at the University of Paris-Sorbomne.
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In this context, the introduction of compulsory insurance for industries
causing pollution 90/ is vital, having regard to the potentisl dengers to which the
victims of pollution damage are exposed.

The prcblem, however, still remains in the event of the occurrence of an
uninsured incident. Only a2 guarantee fund can bear the brunt of damoges not covered
by insurance and, in general, meke good the dCflClenOleS in the exigting machinery
for making gocd damage.

(4) Internationsl Fund fop Compensation for Cil Pollution Danage s1/
i1971 Convention)

The object of esteblishing the Fund is tc set up & collective guarantee backed
by all the opersators in the oil industry token together, thus replacing individual
cperators.

The signatories of the 1949 Imternationzl Convention on Civil Liability for 011
Pollution Damage adopted a resclution at Brussels on the establishment of an
Internaticnal Fund for Compensation for 0il Pcllution Deamage. The result was the
convening of the 1971 Conference setting up thet Fund, btut the necegsary number of
instruments of ratification for its entry indc force was obitained only very
recently 92/.

It may therefore be well to comsider the following points:
The complementary nature of the 1969 and 1971 Conventions;
The nature of the two Funds provided for by the two Conventions;

The future of the 1971 Fund. Should it replace the private initiative taken
so far by the world-wide oil companies€

Complementary nature of the two Conventicons cof 19£9 and 1971

There is a close link 93/ between these *w: Conventions; they aim at
complentarity in solving the whole geries of problems resulting from oil pollution. .

This link is evident at two levels:

Only parﬁiéé to the 1969 Convention can czccede to the 1971 Treaty setting up
the Compensation Fund.

As regards the limit of liability and compensation for damage, the 1971 Fund

comes into the picture at o second stagre, the whole compensation scheme being
organized as follows:

G0/ For example petrochemicals, paper pulp, chenical fertilizers, etc.

Gl/ This Convention and that of Brussels were opened for signature by States
under the auspices of IMCO,

92/ Aigefia, France, Syria, Libya, Tunigia and Yugoslaﬁia recently ratified
the 1969 and 1971 Conventicng, thus meking up the munmber of signatures necessary to
bring the Compensation Fund of 1971 into force on 16 October 1978,

_23_/ LJW. Hunter used the expreesion "sister Conventions" fo emphasize this .
interaction between the two treaties., See hie article, op.cit., p. 119.




UNEP/IG .14/ INF,18
page 35

Nature of the two compensation mechanisms established by the 1969 =nd 1971 Conventions

How thé two Fundé differ

The 1969 Convention on civil lishility requires cll ships'of States parties
carrying over 2,000 tons of oil in bulk 4o take out on insurcnce apainst pollution,
the amount depending upon the tomnage of the ship (2,000 gold francs per ton of the
ship's tomnage ~ i.e. $134, with an overall ceiling of 210,000 sold francs, or =bdout
B14 million.gg/. Each ship rmst have o certificate iscued by the State of
registration certifying the existence of thiy gunsrantee, without which it cannot
operate at sea.

The Fund is therefore based on a principle provided for in the 1969 Convention
and has two distinct advantages: .

To the shipowner, vho is relieved of any liability with regard to the victims
of pollution; 95/

To the vietim, who is welieved of the necessity for teking pfbceedings, at
times interminably, sgeinst the person responsible in order o obtain redress.

The L1971 Brﬁssels bonvention established an International Compensation Fund
which toock over from the fund set up under the 1969 Convention, hy way of an
additional guarantee given by the owmers of the oil carricd. ‘

- The aims of this International Fund are set out in article 2 of the Convention:

To provide compensation for pollution damage to the exbent that the protection
afforded by the ILiability Convention is inadequatc. 96/

To give relief to shipowners in respect of the additional finaoneisl burden
imposed on them by the 1969 Convention, ($14 million instead-of the $7 million
under the 1957 Conventicn, This relief is subject to o murber of conditions).

The maximum smount of compensation under the Fond is fiwed ot $30 million per
,,. incident. This ceiling mey be reviewed by the hssembly of the Fund.

There are two types of financial contribution to the Fund AL
Initial contributions, designed o constitute basic capital for the Fund;

fnmial contributions, which moy be required to cover the payuecnts to be made
by, the Fund following an incident.

Each State draws up a list of persons receiving substantisl quantities (over
150,000 tons) of oil and thus liable to pay contributions to the Fund.

94/ This ceiling of §14 nillion is greater then that borne by shipowners within
the framework of the Imternational Convention relating to the Limitation of the
Liability of Owmers of Sea~going Ships, signed at Brussels in 1957, which had laid
down a limit of $7 miliion. .

QQ/ The 1969 Convention dees not stipulate any liability for damage where the
person responsible is insolvent or where the damage exceeds the amounts laid down in
. the Convention. . cee e : . '

96/ Ahrticles 3 and 4 of the Brussels Convention.
‘QZ/ hrticles 10 and:ll of the 1971 Convention.
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The fate of the 1971 Intermational Fynd

Since its establishment, the Fund has been a somewhat moribund institution
since the number of instruments of retification required for its entry inioc force
has not been attained. In the meantime, the Tovalop plan and, more particularly,
the Cristal plan have made up for the nolorious shortcomings of the international
machinery established under $the auspices of IICO. Although the Fund entered into
force, legally spealing, on 10 October 1970 in prectice it is in a trensitional
phase of "reactivation' in the hope #het it vill hecome genuinely operational in
the years %o come. To that end, a first regvlar scesion of the Agsenbly of the Fund
was held at IMCO headquarters in London from 15 %o 17 Hovember 1970 with a substaniial
agenda. The conclusions of this meeting axe imteresting in more ways $han one, for
the following reasons:

Firstly, the maintenance of the (ristal wlan gide by side with the Compensation
Fund could be questioned, because there vould he duplication and overlapping of the
objectives and component parts of each of the e systems: the contribubtors are
the oil companies, oil carriers, and the marimun amount of compensation is the
same ($30 million).

A measure of caution, indeed of circumspeciicn is called for as regards the
liguidation of the Cristal plan until such time zg the Fund gives evidence of its
real strength in regard to compensation for the victime of oil pollution.

However, since only the Western Buropesn Stetes, Japan and a very small number
of Mediterranean States have ratified the 1962 and 1971 Conventions, it is actually
doubtful vhether there is any duplication, at lezct so long as the 1971 Convention
has not achieved the status of universality in regard to its field of application.
This can be explained by the fact that oil cerzoes passing through the sea arcas
adjacent to the coast of States that are not parties fo the 1971 Convention cannot
berefit from the compensation machinery estalliched under the Convention if a
disaster occurs. Yet they can benefit uwnder the Cristal plan, which also has the
advantage of obviating legal proceedings in cormazion with compensation for damage,
at least in minor cases of pollution of the meri=e environment.

Secondly, - follewing the Amoca Codiz affair, the French Govermment proposed to
the TTCO Council that it consider the possibilisy o increaging the amount
established in article 4, pavagraph 4. It should also be noted that under
paragraph 6 of that article, the Assembly is entitled to increase the aggregate
amount of compensation payable by the Fund Ffor o specific incident to
900 million francs.

This is a crucial decision, because tlhe currsnt amownt of %35 million is quite
inadequate. Disasters caused by pollution cre very frequently extremely costly,
and the sums involved are considersbly in excess -7 that ceiling. This is precisely
one of the main beges of our thinking and o -ital ~oncerm with regard to the
Mediterranean Sca.

B. DNeed For a Mediterranean Inter—State Guarantee Fund

The Mediterranean Sea, as has been emphosized earlier, is an ailing sea,
recognized as a special area. The establishment of o fund covering all sources
of pollution is particularly justified.

(1) A specisl geogravhical setting and an intermational economic gituation
in the throes of change.

In addition to the fact that the Mediterranean is a semi—closed sea, with all
the inherent dangers that invelves, the Strait of Gibraltar is situated a3 its
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northern end., The Strait is a see area particularly vulnerable to pollution
because of its geographical contours and the very heavy shipping which pasases
through it.

The increasing number and types of ships 90/ (tankers, nuclear ships, submarines,
ete,) which sail clong the liediterrancan coasts close inchoic or further out vhen
entering or leaving this semi-closed sea constitutes a constant danmer of pollution
in a sea area vhich becomes narrower and narwvover towards the Strait of Gibraltar.

The reopening of the Suez Canal hasz obvionsly only incyeased the congestion at the
other exit from the lediterronean and crcated added donmers Tfor the rinarian States,
as a result of technological develonment. :

(2) The adoption of international agreements concerning the indermmification
of victims of pollution stems from Principle 22 of the Stockholm Declaration.
Under that important provision, States shall co-opcrate to develop further the
international law regarding liability and compensation for the viebims of mollubion.
Such a principle does not ruvle out nationel initistive in this field and ecortainly
can in no way be interpreted cs opposing o move to improve snd extend the system
of compensation for demage, thug taking account of regional constraints and realities.

In aecordance with the very spirit of the 1971 Fund, it is vitally important
for the ooagtal States of regions of the world that sre parbiculorly sensitive to
pollution to promote a suitable regional framevwork of conventions. The Composite
Text of the Third United Mations Conference on the Law of the Seca likevise refers
$0.that possibility. 100/ -

These legal sources are important because some people might be tempted to
claim that the existing intermationsl system should veplane regional initiatives.
Such a statement would be all the more erroneous in that this same system of
compensation, as established by the 1971 Convention, is one-dimensional.

(3) The case for a multi-~disciplinary fund covering all sourccs of
marine pollution

As gtated above, the existing system of redvess for pollution damege lacks
miformity, is inadequate, and to mole mabters vorse, only covers a very limited
field. ’

The system of compensation wder the 1971 International Fund suffers from
the following shortcomings @

It only deals with the most common type of damage, that stemming from the
carriage of oil, vhereas there are even more disturbing kinds ol demage (from the
carriage of radiocactive substances and dumming of otomic waste for exomple).  Thus
accidental pollution from a ship's fuel tanks does not qualify foxr compensation
if the ship is not actually carrying oil at the time oi the incident. This
criterion is particularly significant in vwelation to the question of proof.

g/ About 500 ships pass per day (see UNCTAD, "Review of Uaxitime Transport 1975",
TD/B/C.4/149.)

99/ Adopted in 1972 at *he United Mations Conference on the Ihuen Environment.
100/ See the Informal Composite Wegotiating Text, article 236, pora.dj.
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In spite of everything, the orus of proof rests with the claimant in cose
of damage. Article 4, paragraph 2(b) of the 1071 Convention on the Eetavlishment
of the Fund zctually requires that the claiment must prove that the dansge resulted
from an incident involving one or more ships. This ig a Draconian and costly
. measure, since the cogt of proof falls on ihe claimant, and although it micht bhe
inequitable to tuim the problem of liabili%ty rownd and require the accused chip
Vo refute the charges levellod against it, it iz equally unjust to expect a third
party -~ the Innocent viectim of pollution - to nrove that the source of poliution
in the case is a ship or ships carrying cil.

Tt might be tempting to think thet the stipulation in article 4, paragraph 2(b)
is aimed at protecting both ship owmers and the Tund as a means of obtaining
compensation. Hovever, we see that such cn irterpretetion would be wvrong if e

look at the practicel angles of the question. Iov can o distinction be drawm between

0il from"a:ship and oil freom oil companies irith installations on the territory of
a State (the whole preblem raised by pollution from land~based services)t :

In the case of damage resulting from offences such as the deliberote ¢ischarge
of waste in the Illediterveneon Sea in violaticn of %he Barcelona Protocol on Dumping,
the victims of such dumping may well be unimetvmn, 2nd the fraditionsl liability
procedures are not velid in such cases. llor dces the 1971 Fend pay compensation
for pollution from this source. -

The 1971 Convention establishing the Fumd malzes provision for o number of

exonerations from the obligation to pay compensation to the vietim of pollution, 101/

and the shipowner. 102/ Some of thege are cascs of negligence or deliberate
pollution by unidentified polluters, which can preclude any form of compensation
for the damage caused. FHouever, in the case of the llediterranesn Sea, such
Lloopholes are incompatible with the spirit of regional sclidarity that inspired the
States signator.es of the legal instruments vhich emerged from the 1976 Darcelona
Conference.

The ceiling for compensation is decidedl:- irz dequate, and this renders the
varlous operaticnal and compensatory procedure: -f the Fund anachronistic.

In the last 10 years, oil tankers havs become sven more gigantic, the price of
0il has rocketed, and the dollar has deprecictad considerably. The combination of
these factors calls into question the entire system of the Fund.

The Mediterranean coastal States have rot 211 signed the 196¢ and 1971 Conventions,
and they are the victims of their geographical lowation on oll fransport routes which

expose them to every conceivable souroce of pollubtion;  Fhus it ie essential %o
promote a system of compensation fer damape vhich covers the sdverse consequences
of all the varied and destructive uses of the Nediterranean Sea.

101/ Article 4, pare.2(a), (1) and para.3.
102/ Article 5, para.3(a) and (b).



UNEP/1G,14/TNF .18
poge %9

(4) The various possible approaches

At this stage of thinking, the best that can be done is to oubline the
approachies calculated to improve the current system of compensetion for demages,
which is both unsatisfactory and inadequete to deal with the disturbing findings
reported on the Lediterranean basin.

(2) A preparatory conference

One hard fact should be noted: 13 States eennot pretend to control treffic
in the Mediterranean Sea. Obviously, as riparian States they can be polluters,
since they use the Mediterranean foxr various purposes (namigation of their shipping,
dumping, exploration and exploitetion of their continental shelf, discharges from
their territory), but they are obviously not the only ones 4o do this. If we
attempt to arrange the problems in order, we find thet the field of investigation
has to be widened and 2 mandatory joint plsan with other users, at any rate the most
frequent users, has to be devised,

Thus, with regerd to the problem of dzmage resulting from the carriage of oil,
it might be useful to convene an intermational conference o be attended by:

The riparian13£5tes ofrthe Méditerranean Sea.;
The oil-producing States;

Operators in the llediterrancan Sea, i.e. essenticlly the multinational
companies, 103/

The economic security of the riparian States inevitably depends upon financial
contributions from these other users. A dialogue among the various operators in
the Mediterranean basin would have the tremendous advantage of arousing greater
awareness and a real concern aboub the oil problem.

In addition to such a fruitful exchange of views, it might be possible to
revise the current system of compensation for 0il pollution and to remedy its
shortcomings by adapting it %o the speocial context of the llediterranean Sea.
Improvement of the current system could enhance its universality snd encourage
accession by all the lediterranean coastel States.,

The same approach might be advisable in regord to damage resulting from
land~based and other sources of pollution. It is a well-known fact that pollution
from rivers involves the intervention of cther States which do not border on the’
Mediterranean, Tinancial solidexity eould be established following frank
discussion of the various arguments relating %o this problem.

Regulation of the problem on a regional scele hy means of an international
conference could set in motion & process culminating in an intermational convention
in the proper sense of the term.

10%/ The whole complex problem of ships registered under flags of convenience
must be borne in mind. This is an aspect of the problem which could be studied
by the commititee of experis of the riparian Stotes of the llediterrancan.
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A tuwo~fold systenm e

The question arises whether, as far as ths llediterrancan Sea is concernad,
it would be wiser to cpt for 2 mulitl-dimensiorel fund covering all types of
pollution or for two or three funds each coverins specific categories of
pollution. 104/

Vhatever the approach odopted, all funds should be replenished by means of
levies on all potentiel poliuters. . The Pund vould compensste victins and, Dbecause
of the international legal siatus adocorded to it, it would institute proceedings
against the polluter or polluters. These proceduves would he Justified by the
fact that the Fund would intervenc as the representative of the vhole body of
persons affected by the disasber, to pay for the physical or other damage without
welting, perhaps in vein, for a solution o the problem of liability.,

A fund covering all sources of pollution is difficult %o establish in
practice, since polluters vary and are sometinmes wnidentifiable. Hence a dual
system would appear to be more realistic.

& Mediterranean Regional Guarantee Fund Providing Compensation for Damare
Resulting from Oil Pollubion

(1) Participating States

The list of participants in this FMmd should he ermbended Ho includes

0il producing Sfétes;

O0il refining Staies;

States vhose shipping pesses through the lisditervancan Sea. gyt could
provide statistics on the volume of il products transported through the

Mediterrenean from States other than riparian Liotes.

(2) Criteriz for firancial conbributions

At 'the current stage of our thinking, it is only possible to suggest parameters
which call for analysis in depth. Threc types of toxation could be envisaged,
the amounts %o be determined at a later date:

Taxes payable at source in the ocase of the rivavian States of the Mediterranean
Sea, in order %o avoid double faimiion. 'A% the exit from the Suez Canal, all
rroducts would be taxed and a certificate of payment of the tax issued.

104/ On page 139 of his article referred %o zbove, AW, Hunter expresses the
view that the shortcomings of the 1969 and 1971 Conventions are so sericus that
these instrumenis are no longer likely to be ratifisd in the short term. The
immediate effect of ratification of these tuwo Comventions would be 4o shelve these
problems for the future. He also argues that th: best solution would be +o work
towards 2 belter organized ond more gxfonsive internationel system of compensation
for damage which would cover damege from all sources of pollution.
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Taxes payable on transit through the Suez Consl for States from outside the
llediterranean area. Producing countrics would be taxnd only on corgoes passing
through the Suez Canal. The Canal authorities must lmow the destination of oil
passing through the Suesz Canal. To thet end, it shouvld be pointed out that the
role vwhich Bgypt could play here is fundamental.

Taxes payable on refining or on utilization in ports in the case of oil
exploiting countries from outgide the llediterranecan arca.

(3) Heximum ceiling for compensation

The current ceiling of 30 million provided in the 1971 Convention establishing
the Fund is cleaxly inadequate, for the reasons referred to above. Ve therefore
such ag that of the Amoco Ccdiz, and subject to veview in the light of the
development of international economic structures.

(4) Basis of the Guarantee Fund: objective respongibility

The existence of a cargo necessarily implies objective responsibility, because
there is an inherent risk involved in the carriage of oil. This creates liability
for a created risk, and this is in line with the evolution of internationsl law
in this field,

(5) A Mediterranean Guarantee Fund to provide compensation for pollution
from other sources?

‘This No. 2 Fund approach vould actually provide for compensation to cover

damage due to three main sources of pollution:

Pollution from land-based sources: the most serious and most complex danger.
Everything carried dowm by the river Rhone, for example, affects other countries
bordering on it, as it flows into the llkediterranean.

Pollution r¢-ulting from dwmping, e.. ships carrying ~hemicals which cause
discharges.,

Pollution resulting from explorstion and cxploitation by countries with a
Mediterranean coagtline, At this porticular level, there might be two alternatives:

Establishment of a separate mutwal insurance society among the riparian States,
with the following additional mechinery: the contract for the concession would
only be granted on condition thot the parent company acted as guarantor for the
operating company. Similarly, the State granting the concession would have to
accept responsibility in the event of an incident, since it has an interest in
selling the oil extracted from the sca. In prectice, there would have to Dbe
machinery for establishing liability and finsncial contributions invelving the
riparian State and the contracting company.
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Dxtension of the OPOL agreement to the iiediterronean 105/ and rounding off of the
1976 Convention 106/ in regard to indemnification, particularly since certoin
riparian States such as Libye, Tunisis and Spain have already begun the miploitation
of their continental shelf, with all the poteniizl risks which off-shore onerations
might create. These fwo alternatives merit closer anolysis.

105/ Thus in his report submitted to the Ileting of Dxperts on the Legal
Aspects of Pollution Resulting from Bxplorati-n ond Ixpléitation of the Continental
Shelf, the Seabed and its Subsoil in the lediterwanean Sea area., Rone
11-15 December 1978, Mr. James llcDouchlin vrovoged that if the OPOL Agreement were
extended to the Mediterranean it would be desirable for the participating States and
Their nationals if the users were themselves tc become parties to the OPOL A-resment
(See the IJO-UNEP report of the meeting -~ hasic docunment Ho. 4, pege 56).

Similarly, in his study included in cocument llo. 3, page 76, Treves discusses
the idea of setting up a guarsntee fund for the liediterranean, in relation to OPOL
and the possibility of harmonization. e sooe thet the similarity between the Hwo .
funds might be particularly importont if those contributing to the fund set up under
an international conventicn were the same nyivate companies that also conbtributed to
private funds.

At this Rome meeting, the observers for the Intermationsl Chamber of Commerce
submitted to the experts attending the meeiing o vritten statement draving attention
to the OFOL Agweement as offering worthvhile adventages in respect of matters of
liability and compensation for damage. Their recommendation reads as follows:

"The parties to the OPOL Agreement might be egired to arrange for the OPOL Agreement
to be extended to the MNediterranean., ILach ikditerraneon State could then make the
granting of a licenee to explore and explcit the continental shelf wnder its national
Jurisdiction subject to the condition that th: coumany receiving the concession for
exploitation should become & party te the OPOL Arreerent.h

It should be stressed that it remains %c Le seen vhether this extension of the
scope of the OPOL Agreement to the lleditermanesn Ses is compatible with the
Hediterrancan context, and also vhether the ceiling for indemnification of
$US 25 million per incident is viable and neets the epecific conditions of that sea.

106/ Convention on Civil Liability fox €1l Pollution Damage from Offshore .
Operations (In‘tergovernmenta.l Conference, London 20-351 October and 13-17 December 1976)s

Under this Convention, the operator of an offshore rig limits his liability, in
the event of damagc, by constituting a fund vwith the court or other competent
authority of any one of the States parties in vhich action is brought.

See in this connexion:

Article by Bernard A. Dubais entitled "The 1976 London Convention on Civii
Liabiiity for 0il Polluticn Damege from Offshore Operations”, in the Journol of
Haritime Iaw and Commerce (Vol.9, Io,1, October 1977, p.61).

Peter Archer (U.K.), C.A. Tleisher (Wervay), tvo articles (two views of the
Conference), in "Bnvironment Policy and Lea™ 1976,

Fleischer (C.A.), Offshore Pollution, Convention to limit liability, in
"Enviromment Policy and Lav" 1977.

Fleischer (C.4.): Liability for 0il Pollution Damage resulting from Offshore
Operations Scandinavian Studies in law, 1970, pp.105-143 (Concerning not the
Convention as such, but the underiying ideos ciscussed at the 19751976 London ]
Confersnce., ) .
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The following problems arise in comnexion with the first fwo sources of
pollutiont

Provigion of vapital for:the Fund

The followin: criteria might be suggosteds

A prb rate levy based on the GIP adjusted by the introdvclion of weighting
factors to be determined (e.c., for industrielized Stetes, the GUP inde:: would be
exceeded).

- A discharge tax for ships thwowing ont weste. Thig would be inappropriatc,
since it would have the effect of legelizing the practice ol discherging waste.

Vith vegard to pollution from land-besed sources, the contributors, nomely the
polluters, are very difficult to pin down, sinee the pollutent cousing the damage
spreads over a number of places. Since pollution from land-based sources involves
problems of national sovercignty, vhet would be desirable is that each llediterranean
State should prepare legislation in that field vhich would be much stricter for
coastal polluters. It might, for emample, indireclly require suchb polluters to pay
the cost of potential damoge coused by their discherges through the operation of o
kind of taxation, to be decided upon, vhich would be collected in advancc.

Legal basis of the Fund: objectiive wvegnonsibility

This principle is once again necessary, since there is a rish created by the
community as a whole when noxious preducts are thrown into the sea, There are
100 chemical factories spread along the Rhone. It is impossible to detect at
Merseilles which chemicals have been dischorged by any particular works along the
banks of the Rhone, since the nroduct reaching llarseilles would be new. The only
golution is fo abandon the causal link and to adopt the ides of presumption of
collective liability.

CONCLUSION

Now that we have come to the end of the account of our thinking on the
gquestion with vhich this study is concerned, three observations must be mades

(1) The option involving two types of fund does not involve double financial
contributions on the part of the Stetes bordering on the llediterrencon, since the
problem of oil is quite different from the rest.

(ii) The creation of the compensation fund at the Mediterraneen level con
scarcely he said to duplicate the 1971 Tund, since there is novw an awareness of a
Mediterranean entity as a veritable melting pot for a variety of sources of
pollution making an adequate treaty fremework essential. ;QI/ This framevorl can
only be complementary in relation to the intermational conventions dealing with
these probleus. This leads to the third observation:

107/ See the fifth preambular paragraph of the Porcelona Convention vhich
provides: M... existing Conventions ... do not entirely meet the special
requirements of the Illediterramean Sea. area.”
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(iii) There is need for an additionsl special protocol 108/ covering these
very important questions of liability and commensation for damage due tc marine
pollution, which represent a linlk, & ccrmon denoninator for the already exiisting
vrotocols.

It has to be stressed that this special nreiocol by nature of its aims goeg
fer beyond the framework of the Bargelona Convention. This protocol weuld invelve
the accession of States not borderipy on the llediterranean Ses, since they weuld
be involved in supplying cesh for the Fund, if not in its operaticn.

Article 23, paragraph 1 of the Barcelons Convention provides that "o one may
become a Contracting Party to this Convention wnless it becomes at the same time
a Contracting Party to at least one of the pwotocols.” Thus the vording of this
paragraph would need to he reviewed if the gpscicl protocol on the guestions that
concern us here should be adopted one doj .

In tackling the questicn of lunternationel zespvonsibility in the event of
pollution damege, which we have tried to slucidate in the light of traditional
concepvs and preseni-day innovation, and in suggesting possible new approaches
for regional compensation mechinery in line rith Iiediterranean needs, which we
have tried to outline on the bagis of fruitiul ccntacts and analysis of the most
recent datae, we feel thet we have given o rough olietch of potential overall
schemes, but more parficularly we feel we havz provided food for thought to be
submitted for appraisal and in-depth analysis to the Commiittee of Government Experts
on the Hedifervanean Sea vhich will be dealin: with these gquestions.

e e e ey

108/ Article 15, paragraph 3 of the Darcelcne Conventicn provides expressly
for a diplomatic conference.as ths procedure for draving up this additiconal .
protocol. That would be in line with the first spproach indicated above.
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INTERNATIONAL COMVENTION RELATING TC
INTERVENTION ON THE HIGH SEAS IN CASES OF

OIL POLLUTION CASUALTIES. .
Done at Brussels on 29 November 1969. >

The States Parties to the present Convention,

conscious of the need to protect the interests of their peoples against the
grave consequences of a maritime casualty resulting in danger of oil pollution
of sea and coastlines,

CONVINCED that under these circumstances measures of an exceptional
character to protect such interests might be necessary on the high seas and that
these measures do not affect the priaciple of freedom of the high seas,

HAVE AGREED as follows:

Article 1

1. Partics to the present Convention may take such measures on the high seas
as may be necessary to prevent, mitigate or eliminate grave and imminent danger
1o their coastline or related interests from pollution or threat of pollution of the
sea by oil, following upon a maritime casualtv or acts related to such a casualty,
which may reasonably be expected to result in major harmful consequences,

2, However, no measures shall be taken under the present Convention against
any warship or other ship owned or operated by a State and used, for the time
being, only on govermnent non-commercial service,

Article 1l

For the purposes of the present Convention:
I. *“*Maritime casualty” means a collision of ships, stranding or other incident
of navigation, or other occurrence on board a ship or external to it resulting in
material damage or imminent threat of material damage to a ship or cargo;

2, *“Ship” means:
(a) any sea-going vessel of any type whatsoever, and

(b) any floating craft, with the exception of an installation or device
epgaged in the exploration and exploitation of the resources of the sea-
bed and the ocean floor and the subsoil thereof;

3. “Oi" means crude oil, fuel oil, diesel oil and lubricating oil;
4, “Related interests” means the interests of a coastal State directly affected
or threatened by the maritime casualty, such as:

(2) maritime coastal, port or estuarine activities, including fisheriec activi-
ties, constituting an essential means of livelihood of the persons
concerned;

(b} tourist attractions of the area concerned;

(6) the health of the coastal population' and the well-being of the area

concarned, incinding conservation of living marine resources and of
wildlife;
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5. “Organization” means the Inter-Governmentzl Maritime Consultative
Organization.

Article J11

When a coastal State is exergising the right to take measures in accordance
with Articie I, the following prewisions shall apply:

(a) before taking any measures, a coastal State shall proceed to consulta-
tiows with other States affected by the marntime casualty, particularly
"with the Jag State or States;

(b) the coastal State shall netify without delay the proposed measures to
any persons physical or corporate known to the coastal State, or made
known o 1t during the consultations, to bave Interests which can
reasonably be expected to be affected by those measures. The coastal
State shall take into acoount any views they may submit:

{c) before any mesasure is taken, the coasta] State may proceed to a con-
sultation with independant eXxperTs, whose names shall be chosen trom
a hist raantaided by tne Urganzation;

{d) in cases of extreme urgency requiring :neasurss to be taken immediately,
the THastdl Staté may Tdke measures rendered necessary by the urgency
of the situation, without prior notification or consultation or without
continuing consultations already begun;

(¢) a coastal State shall, before taking such measures and during their
course, use its best endesvours to avoid any risk to human life, and to
afford persons in distress any assistance of which they miay stand in
need, and in appropriate cases to facilitate the repatriation of ships’
crews, and to raise no obstacle thereto;

(f) measures which have been taken in application of Article I shall be
notified without delay to the States and to the known physical or
corporate persons concerned, as well as to the Secretary-General of the
Organization. )

. Article IV

1. Under the supervision of the Organization, there shall be set up and main-
tained the list of experts contemplated by Article III of the present Convention,
and the Organization shall make necessary and appropriate regulations in
connexion therewith, including the determination of the required qualifications.

2. Nominations to the list may e made by Member States of the Organization
and by Parties to this Convention. The experts shall be paid on the basis of
services rendered by the States utilizing those services. i

Article V

1 Measures taken by the coastal State in accordance with Article I shall be
proportionate to the damage actual or threatened to it.

2. Such measures shall not go beyond what is reasonably necessary to achieve
the end mentioned in Article I and shall cease as soon as that end has been’
achieved; they shall not unnecessarily interfere with the rights and interests of
the flag State, third States and of any persons, physical or corporate, concerned.
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3. In considering whether the measures are proportionate to the damage,
account shall be taken of:

(a) the extent and probability of imminent damage if those measures are
not taken; and

(b) the likelihood of those measures being effective; and
(c) the extent of the damage which may be caused by such measures.

- »
Article VI

Any Party which has taken measures in contravention of the provisions of
the, present Convention causing damage to others, shali be obliged to pay
compensation to the extent of the damage caused by measures which exceed
those reasonably necessary to achieve the end mentioned in Article I

Article VI

Except as specifically provided, nothing in the present Convention shall
prejudice any otherwise applicable right, duty, privilege or immunity or deprive
any of the Parties or any interested physical or corporate person of any remedy
otherwise applicable,

Article V1II )

1. Any controversy between the Parties as to whether measures taken under
Article T were in contravention of the provisions of the present Convention, to
whether compensation is obliged to be paid under Article VI, and to the amount
of such compensation shall, if settlement by negotiaticn between the Parties
involved or between the Party which took the measures and the physical or
corporate claimants has not been possible, and if the Parties do not otherwise
agree, be submitted upon request of any of the Parties concerned to conciliation
or, if conciliation does not succeed, to arbitratio, as set out in the Annex to the
present Convention,

2. The Party which took the measures shall not be entitled to refuse a request
for conciliation or arbitration under provisions of the preceding paragraph
solely on the grounds that any remedies under municipal law in its own courts
have not been exhausted.

. Article IX

1. The present Convention shall remain open for signature until 31 December
1970 and shall thereafter remain open for accession. .

2. States Members of the United Nations or any of the Specialized Agencies or
of the International Atomic Energy Agency or Parties to the Statute of the
International Court of Justice may become Parties to this Convention by:

(a) signature without reservation as to ratification, acceptance or app-oval;

(b) signature subject to ratification, acceptance or approval followed by
ratification, acceptance or approval; or

(¢) accession.
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Article X

1. Ratifieation, acceptance, approval or accession shall be effectad by the
deposit of a formal instrument 1o that effect with the Secretary-General of the
Organization.,

.

2. Any instrument of ratification, acceptance, approval or accession deposited
after the entry into force of an amendment to the present Convention with
respect to all existing Parties or after the completion of all measures required
for the entry into force of the amendment with respect to those Parties shall be
deemed to apply to the Convention as modified by the amendment.

Article X1

1. The present Convention shall enter into forcs on the ninetieth day following
the date on which Governments of fifteen Stares have either signed it withoat
reservation as to ratification, acceptance or approval or have deposited instru-
ments of ratification, acceptgnce, approval or accsssion with the Secretary-
General of the Organization.

2. For each State which subsequently ratifies, accepts, approves or accades to
it the present Convention shall come into rorce on the ninetieth day after
deposit by such State of the appropriate iasirument.

Article X1

1. The present Convention may be denounced by any Party at any time after
the date on which the Convention comes into forcs for that Stats.

2. Denuaciation shall be effected by the deposit of en instrument with the
Secretary-General of the Organization.

3. A degunciation shall take effect one vear, or such longer pericd as may be
specified in the instrument of denunciation, after its deposit with the Secretary-
General of the Organization,

Article X111

1. The United Nations where it is the administering authority for a territory,
or any State Party to the present Convention responsible for the international
relations of a territory, shall as soon as possible consult with the appropriate
authorities of such territories or take such other measures as may be appropriate,
in order to extend the present Convention to that territory and may at any time
by notification in writing to the Secretary-General of the Organization declare
that the present Convention shall extend to such territory.

2. The present Convention shall, from the date of receipt of the notification or
from such other date as may be specified in the notification, extend to the.
territory named therein.

3. The United Nations, or any Party which has made a declaration under
paragraph 1 of this Article may at any time after the date on which the Con-
vention has been so extended to any territory declare by notification in writing
to the Secretary-General of the Organization that the present Convention shall
cease to extend to any such territory named in the notification.
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4, The present Convention shall cease to extend to any territory mentioned in
such potification one year, or such longer period as may be specified therein,
after the date of receipt of the notification by the Secretary-General of the
Organization,

Article XIV

. 1. A Conference for the purpose of revising or amending the present Conven-
tion may be convened by the Organization.

2. The Organization shall convene a2 Conference of the States Parties to the
present Convention for revising or amending the present Convention at the
request of not less than one-third of the Parties.

Article XV

1. The present Convention shall be deposited with the Secretary-General of
the Organization,

2. The Secretary-General of the Organization shall:
(a) inform all States which have signed or acceded to the Conivention of:

() each an signature or deposit of instrument together with the date
thereof’;

(i) the deposit of any instrument of denunciation of this Convention
together with the date of the deposit;

(iii) the extension of the present Convention to any territory under
paragraph 1 of Article XIII and of the termination of any such
extension under the provisions of paragraph 4 of that Article
stating in each case the-date on which the present Convention has
been or will cease to be so extended;

(b) transmit certified true copies of the present Convention to all Signatory
States and to all States which accede to the present Convention.

Article XVI

As soon as the present Convention comes into force, the text shall be
transmitted by the Secretary-General of the Organization to the Secretariat of
the United Nations for registration and -publication in accordance with Article
102 of the Charter of the United Nations.

Article XVII

The present Convention is sstablished in a single copy in the Lnglish and
French languages, both texts being equally authentic, Official translations in
the Russian and Spanish languages shall be prepared and deposited with the
signed original, '

IN WrITNESS WHEREOF the undersigned being duly authorized by their
respective Governments for that purpose have signed the present Convention.

DoNE at Brussels this twenty-ninth day of November 1969.

" UNEP/1G.14/TNF.18
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ANNEX
CHAPTER . CONCILIATION
Article 1

Provided the Parties coneerned do not decide otherwise, the procedure for
conciliatiop shall te in accordance with the ruies set out in this Chapter.

Article 2

1. A Conctliation Commission shall be established upon the request of one
Party addressed to another it application of Article VIII ¢f the Convention.

2. The request for conciliation submitted by a Party shall consist of 2 statement
of the case together with any supporting documents.

< 3. If a procedure has been initiated between two Parties, any other Party the
naticnals or property of whigh have been affected by the same measures, or
which is a coastal State having taken similar measures, may join in the concilia-
tion procedure by giving written notice 1o the Parties which have originaily
initiated the procedure unless either of the latter Parties object to such joinder.

Article 3

1. The Conciliation Commission shall be composed of three members: one
nominated by the coastal State which took the measures, one nominated by the
State the nationals or property of which have been affected by those measurss
and a third, who shail preside over the Commission and shall be nominated by
agreement between the two original members.

2. The Conciliators shall b# selected from a list previcusly drawn up in
accordance with the procedure set out in Article 4 below.

3. If within a period of 60 days from the date of receipt of the request for
conciliation, the Party to which such request is made has not given notice to the
other Party to the controversy of the nomination of the Conciliator for whose
selection it is responsible, or if, within a period of 30 days from the date of
nomination of the second of the members of the Commission to be designated by
the Parties, the first two Congiliztors have not been able to designate by commeon
agreement the Chairmen of the Commission, the Secretary-General of the
Organization shall upon request of either Party and within a period of 30 days,
proceed to the required nomination. The members of the Commission thus
oominated shall be selected from the list prescribed in the preceding paragraph.

4, Innocase shall the Chairman of the Commission be or have been a national
of one of the original Parties to the procedure, whatever the method of his
pomination.

Article 4

1. The list prescribed in Article 3 above shail consist of qualified pcrsc')ns
designated by the Parties and shall be kept up to date by the QOrganization.
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Each Party may designate for inclusion on the list four persons, who shall not
necessarily be its nationals. The nominations shall be for periods of six years
each and shall be renewable.

2. In the case of the decease or resignation of a person whose name appears
on the list, the Party which nominated such person shall be permitted to
nominate a replacement for the remainder of the term of office.

Article 5

1. Provided the Parties do not agres otherwise, the Conciliation Commission
shall establish its own procedures, which shall in all cases permit a fair hearing.
As regards examination, the Commission, unless it unanimously decides other-
wise, shall conform with the provisions of Chapter III of The Hague Convention
for the Peaceful Settlement of International Disputes of 18 October 1907,

2. The Parties shall be represented before the Conciliation Commission by
agents whose duty shall be to act as intermediaries between the Partjes and the
Commission. Each of the Parties may seek also the assistance of advisers and
experts nominated by it for this purpose and may request the hearing of all
persons whose evidence the Party considers useful.,

3. The Commission shall have the right to request explanations from agents,
advisers and experts of the Parties as well as from any persons whom, with the
consent of their Governrhents, it may deem useful to call,

Article 6

Provided the Parties do not agree otherwise, decisions of the Conciliation
Commission shall be taken by a majority vote and the Commission shall not
- pronounce on the substance of the controversy unless all its members are present.

Article 7

The Parties shall facilitate the work of the Conciliation Commission and in
particular, in accordance with their legislation, and using zll means at their
disposal: . :

(a) provide the Commissior with the necessary documents and information;

(b) enable the Commission to enter their territory, to hear witnesses or
experts, and to visit the scene,

Article 8

"The task of the Conciliation Commission will be to clarify the mattecs
under dispute, to assemble for this purpose all relevant information by means of
examination or other means, and to endeavour to reconcile the Parties. After
examining the case, the Commission shall communicate to the Parties a recom-
mendation which appears to the Commission to be appropriate to the matter
and shall fix a period of not more than 90 days within which the Parties are
called upon to state whether or not they accept the recommendation,



UNEP/IG.14/INF.18
Armex T

Tage &

Article 9

The recommendation shall be accompanied by 2 statement of reasons. If
the recommendation does not represent in whole or in part the unanimous
opinion of the Commission, any Conciliator shall be entitled to deliver a
separate opinion.

Article 10 ;

A conciliation shall be deemed unsuccessful if, 90 days after the Parties have
been notified of the recommendation, either Party shall not have notified the
other Party of its acceptance of the recommendation. Conciliation shall like-
wise be deemed unsuccessful if the Commission shail not have been established
within the period prescribed in the third paragrapn of Article 3 above, or
provided the Parties have not agreed otherwise, if the Commission shall not
have issued its recommendation within one year from the date on which the
Chairmman of the Commission was nominated.,

Article 11

1. Each member of the Commigsion shall receive remuneration for his work,
such remuneration to be fixed by agreement between the Parties which shall
each contribute an equal proportion.

2. Contributions for miscellaneous expenditure incurred by the work of the
Commission shall be apportioned in the same manaer.

Article 12 .

The parties to the controversy may at any time during the conciliation
procedure decide in agreement to have recourse to a differsnt procedure for
settlement of disputes.

CHAPTER II. ARBITRATION

Article 13

1. Arbitration procedure, unless the Parties decide otherwise, shall be in
accordance with the rules set out in this Chapter.

2. Where conciliation is unsuceessful, a request for arbitration may only be
made within a period of 180 days following the failure of conciliation.

Article 14

The Arbitration Tribunal shall consist of three members: one Arbitrator
nominated by the coastal State which took the measures, one Arbitrator
nominated by the State the natiomals or property of which have been affectad
by those measures, and another Arbitrator who shall be nominated by agreement
between the two first-named, and shall act as its Chairman.
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Article 15

1. If, at the end of 2 pericd of 60 days from the nomination of the second
Arbitrator, the Chairman of the Tribunal shall not have been nominated, the
Secretary-General of the Organization upon request of either Party shall within
a further period of 60 days proceed to such nomination, selecting from a list of
qualified persons previously drawn up in accordance with the provisions of
Article 4 above. 'This list shall be separate from the list of experts prescribed in
‘Article IV of the Convention and from the list of Conciliators prescribed in
Article 4 of the present Annex; the name of the same person may, however,
appear both on the list of Conciliators and on the list of Arbitrators. A person
who has acted as Conciliator in a dispute may not, however, be chosen to act
as Arbitrator in the same matter.

2. If, within 2 period of 60 days from the date of the receipt of the request,

one of the Parties shall not have nominated the member of the Tribunal for

whose designation it is responsible, the other Party may directly inform the

Secretary-General of the Organization who shall nominate the Chairman of the

_ Tribunal within a period of 60 days, selecting him from the list prescribed in
paragraph 1 of the present Article.

3. The Chairman of the Tribunal shalf, upon nomination, request the Party
which has not provided an Arbitrator, to do so in the same manner and under
the same conditions. If the Party does not make the required nomination, the
Chairman of the Tribunal shall request the Secretary-General of the Organiza~
tion to make the nomination in the form and conditions prescribed in the
preceding paragraph.

4. The Chairman of the Tribunal, if nominated under the provisions of the
present Article, shall not be or have been a pational of one of the Parties
concerned, except with the consent of the other Party or Parties.

5. In the case of the decease or default of an Arbitrator for whose nomination
one of the Parties is responsible, the said Party shall nominate a replacement
within a period of 60 days from the date of decease or default. Should the said
Party not make the nomination, the arbitration shall proceed under the remain-
ing Arbitrators, In the case of decease or default of the Chairman of the
Tribunal, a replacement shall be nominated in accordance with the provisions of
Article 14 above, or in the absence of agresment between the members of the
Tribunal within a period of 60 days of the decease or default, according to the
provisions of the present Article.

Article 16

If a procedure has been initiated between two Parties, any other Party, the
pationals or property of which have been affected by the same measures or
which is a coastal State having taken similar measures, may join in the arbitra-
tion procedure by giving written notice to the Parties which have originally
initiated the procedure ucless either of the latter Partiss object to such joinder.

Article 17

Any Arbitration Tribunal established under the provisions of the present
Annex shall decide its own rules of procedure.
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Articla 13

1. Decisions of the Tribunal both as to its procedure and its place of meeting
and as to any controversy laid before it, shall be taken by majority vote of its
members; the absence or gbstention of one of the members of the Tribunal
for whose nomination the Parties were responsible shall not ccastitute an
impediment to the Tribunal reaching a decision. In cases of equal voting, the
Chairman shall cast the degiding vote.

2. The Parties shall facilitate the work &f the Tribunal and in particular, in
accordance with their legislation, and using ail means at their disposal:

(a) provide the Tribunal with the necessary decuments and information;

(b) enable the Tribunal to enter their territory, to hear witnesses or experts,
and to visit the scene.

3. Absence or default of one Party shall not constitute an impediment to the
procedure,

Article 19

1. The award of the Tribunal shall be accompanied by a statement of-reasons.
It shall be final and without appeal. The Parties shall immediately comply
with the award.

2. Any controversy which may arise betweern the Parties as regards interpreta.

tion and execution of the award may be submitted by either Party for judgment

te the Tribunal which made the award, or, if it is not available, to another

%nlgunaall. constituted for this purpose in the same manner as the original
ribun
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T mmexr
INTERNATIONAL CONVENTION ON

CIVIL LIABILITY FOR OIL POLLUTION DAMAGE

Done at Brussels on 29 November 1969.
The States Parties to the present Convention,

conscious of the dangers of pollution posed by the worldwide maritime
carriage of oil in buik, .

CONVINCED of the need to ensure that adequate compensation is avai'able
to persons who suffer damage caused by pollution resulting from the escape or
discharge of oil from ships, :

, DESIRING to adopt uniform international rules and procedures for deter-
mining questions of liability and providing adequate compensation in such
cases,

HAVE AGREED as follows:

Article !
For the purposes of this Convention:

1

i. “Ship” means any sea-going vessel and any seaborne craft of any type
-whatsoever, actually carrying oil-in bulk as cargo.

2. “Person” means any individual or partnership or any public or private

body, whether corporate or not, including a State or any of its constituent
subdivisions.

3. “Owner” means the person or persons registered as the owner of the ship or,
in the absence of registration, the person or persons owning the ship. How-
ever in the case of a ship owned by a State 2nd operated by a company which
in that State is registered as the ship’s operator, “owner” shall mean such
company.

4. “State of the ship’s registry” means in relation to registered ships the State
of registration of the ship, and in relation to unregistered ships the State whose
fiag the ship is fiying,

5. “Oil” means any persistent oil such 2s crude oil, fuel oil, heavy diesel oil,
‘lubricating oil and whale oil, whether catried on board a ship as cargo or in the
bunkers of such a ship.

‘6, *Pollution damage” means loss or damage caused outside the ship carrving
oil by contamination resulting from the escape or discharge of oil from the ship,
wherever such escape or discharge may occur, and includes the costs of preven-
tive measures and further loss or damage caunsed by preventive measures.

7. “Preventive measvres” means any reasonable measures taken by any
person after an incident has occrered to prevent or minimize pollution dama ze.

8, “Incident” means any occurrence, or series of occurrences having the same
°rgin, which causes pollution damage,

9, “Organization” means the Inter-Governmental Maritime Consultative
Organization.
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Articie 1l

_This Convention shall apply exclusively to pollution damage caused on 15,
territory including the territorial sea of a Contracting State and to preventiye
measurss taken to prevent or minimize such damage.

Article 11

l. Except as provided in parsgraphs 2 and 3 of this Article, the owner of ;
ship at the time of an incident. or where the incident consists of a series of
occurrences at the time of the first such occurrence, shall be liable for any
pollution damage caused by oil which has escaped or been discharged from the
ship as a result of the incident.

o, No lability for pollution damage shall attach to the owner if he proves tha;
the damage:

(2) resulted from an act eof war, hostilities, civil war, insurrection or a
patural phenomenon of an exceptional, ineviiable and irresistible
character, or

(b) was wholly caused by an act or omission done with intent to cause
damage by a third party, or -

(¢) was wholly caused by the negligence or other wrongful act of any
Goveroment or other tuthority responsible for the maintenance of
lights or other navigatienal aids in the exercise of that function.

3. If the owner proves that the pollution damage resulted whoily or partially
either from an act or omission dons with intent to cause damage by the persen
who suffersd the damage or from the negligence of that person, the owner may
be exonerated wholly or partially from his liability to such person.

4, No claim for compensation for pollution damage shall be made against the
owner otherwise than in accordance with this Convention. No claim for
pollution damage under this Convention or otherwise may be made against the
servants or agents of the ownaer,

5. Nothing in this Convention shall prejudice any right of recdurse of the
owner 2gainst third parties.

Article {1V

When oil has escaped or has been discharged from two or more ships, and
pollution damage results therefrom, the owners of all the ships concerned,
unless exonerated under Article III, shall be jointly and severally Hable for, ail
such damage which is not reasenably separable.

Article V

1. The owner of a ship shall be entitled to limit his liability under this Con-
vention in respect of any one incident to an aggregate amount of 2,000 francs
for each ton of the ship’s tonnage. However, this aggregate amount shall nat
in any event exceed 210 million {rancs.

2. Iftheincident occurred as a result of the actual fault or privity of the owner,
he shall not be entitled to avail himself of the limitation provided in paragraph
1 of this Article. .
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3. For the purpose of availing himseIf of the benefit of limitation provided for
in paragraph 1 of this Article the owner shall constitute a fund for the total sum *
representing the limit of his liability with the Court or other competent
authority of any one of the Contracting States in which action is brought under
Article IX. | The fund can be constituted either by depositing the sum or by

cing a bank guarantee or other guarantee, acceptable under the legislation
of the Contracting State where the fund is constituted, and considered to be
adequate by the Court or another competent authority.

4. The fund shall be distributed among the claimants in proportion to the
amounts of their established claims. ’

5. 1If before the fund is distributed the owner or any of his servants or agents
or any person providing him insurance or other financial security has as a result
of the incident in question, paid compensation for pollution damage, such
person shall, up to the amount he has paid, acquire by subrogation the rights
which the person so compensated would have enjoyed under this Convention.

6. The right of subrogation provided for in paragraph 5 of this Article may
also be exercised by a person other than those mentioned therein in respect of

'any amount of compensation for pollution damage which he may have paid but
only to the extent that such subrogation is permitted under the applicable
national law.

7. Where the owner or any other person establishes that he may be compelled
to pay at a later date in whole or in part any such amount of compensation, with
regard to which such person would have enjoyed a right of subrogation under
paragraphs 5 or 6 of this Article, had the compensation been paid before the
fund was distributed, the Court or other competent authority of the State where
the fund has been constituted may order that a sufficient sum shall be provision-
a}llly f'.:;et SSide to enable such person at such later date to enforce his claim against
the fund.

8. Claims in respect of expenses reasonably incurred or sacrifices reasonably
made by the owner voluntarily to prevent or minimize poliution damage shall
rank equally with other claims against the fund.

9. The franc mentioned in this Article shall be a unit consisting of sixty-five
and a half milligrams of gold of millesimal fineness nine hundred. The amount
mentioned in paragraph 1 of this Article shall be couverted into the national
currency of the State in which the fund is being constituted on the basis of the
official value of that currency by reference to the unit defined above on the date
of the constitution of the fund. .

10. For the purpose of this Article the ship’s tonniage shall be the net tonnage
of the ship with the addition of the amount deducted from the gross tonnage
on account of engine room space for the purpose of ascertaining the net tonnage.
In the case of a ship which cannot be measured in accordance with the normal
rules of tonnage measurement, the ship's tonnage shall be deemed to be 40 per
cent of the weight in tons (of 2240 1bs) of oil which the ship is capable of carrying,

11, The insurer or other person providing financial security shall be zntitled to
constitute a fund in accordance with this Article on the same conditions and
having the same effect as if it were constituted by the owner. Such a fund may
be constituted even in the event of the actual fault or privity of the owner but
its constitution shall in that case not prejudice the rights of any claimant
against the owner.
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Article VI

1. Where the owner, after an incident, has constituted a fund in accordance
with Article V, and is entitled to limit his liability,

(2) no person having 2 ¢laim for pollution damage arising out of that
incident shal' be entitled to exercise any right against any other assets
of the owner in respect of such claim;

(b) the Court or other competent authority of any Contracting State shall
order the release of any ship or other property belonging to the owner
which has been arrested in respect of a claim for poilution damage
arising out of that in¢ident, and shall similarly release any bail or other
security furnished to avoid such arrest.

2. The foregoing shall, however, only apply if thz claimant has access to the
l?iourlt administering the fund and the fund is actually available in respect or
3 claim.,

Article V1l

1. The owner of 2 ship registered in a Contracting State and carrying more than
2.000 tons of oil in butk as carge shall be required to maintain insurance or other
financial security, such as the guarantee of 2 bank or a certificate delivered by an
international compensation fugd, in the sums fixed by applying the limits of
liability prescribed in Article Y, paragraph 1 to cover his liability for potiution
damage under this Convention. )

2. A certificate attesting that insurance or other financial security is in foree in
accordance with the provisions of this Convention shall be issued to each ship.
It shall be issued or certified by the appropriate authority of the State of the
ship’s registry after determining that the requirements of paragraph 1 of this
Article have been complied with. This certificate shall be in the form of the
annexed model and shall contzin the following particulars:

(a) name of ship and port of registration;
* (b) name and principal place of business of owner;

(¢) type of security;

(d) name and principal place of business of insurer or other person giving
security and, where appropriate, piace { business where the insurance
' or security is established;

(¢) period of validity of certificate which shall not be longer than the
period of validity of the insurance or other security. ,

3. The certificate shall be in the official language or languages of the issuing
State. If the language used is neither English nor French, the text shail include
a translation into one of thes¢ languages.

4. The certificate shall be carried on board the ship and a copy shall be
deposited with the authorities who keep the record of the ship’s registry.

5. An insurance or other financial security shall not satisfy the requirements of
this Article if it can cease, for reasons other than the expiry of the period of
validity of the insurance or security specified in the certificate under paragraph
2 of this Article, before three months have elapsed from the date on which
notice of its termination is given to the authorities referred to in paragraph 4 of
this Article, urless the certificate has been surrendered to these authorities or 2
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new certificate has been issued within the said period. The foregoing provisions
shall similarly apply to any meodification which results in the insurance or
security no longer satisfying the requirements of this Article.

6. The State of registry shall, subject to the provisions of this Article, determine
the conditions of issue and validity of the certificate.

7. Certificates issued or certified under the authority of a Contracting State
shall be accepted by other Contracting States for the purposes of this Convention
and shall be regarded by other Contracting States as having the same force as
certificates issuzd or certified by them. A Contracting State may at any time
request consultation with the State of a ship’s registry should it believe that the
insurer or guarantor named in the certificate is not financially capable of meeting
the obligations imposed by this Convention.

8, Any claim for compensation for pollution damage may be brought directly
against the insurer or other person providing financial security for the owner’s
liability for pollution damage. In such case the defendant may, irrespective of
the actval fault or privity of the owner, avail himself of the limits of liability
prescribed in Article V, paragraph 1. He may further avail himsell of the
defences (other than the bankruptcy or winding up of the owner) which the
owner himself would have been entitled to invoke. Furthermore, the defendant
may avail himself of the defence that the pollution damage resulted {rom the
wilful misconduct of the owner himself, but the defendant shall not avail himself
of any other defence which he might have been entitled to invoke in proceedings
brought by the owner against him. The defendant shall in any event have the
right to require the owner to bz joined in the proceedings.

9, Any sums provided by insurance or by other financial security maintained
in accordance with paragraph 1 of this Article shall be available exclusively for
the satisfaction of claims under this Convention.

10. A Contracting State shall not permit a ship under its flag to which this
Article applies to trade unless a certificate.has been issued under paragraph 2
or 12 of this Article,

11, Subject to the provisions of this Article, each Contracting State shall
ensure, under its national legislation, that insurance or other security to the
extent specified in paragraph 1 of this Article is in force in respect of any ship,
wherever registered, entering or leaving a port in its territory, or arriving at or
leaving an off-shore terminal in its territorial sea, if the ship actually carries more
than 2,000 tons of oil in bulk as cargo.

12. Xfinsurance or other financial security is not maintained in respect of a ship
owned by a Contracting State, the provisions of this Article relating thereto
shall not be applicable to such ship, but the ship shall carry a certificate issued
by the appropriate authorities of the State of the ship’s registry stating that the
ship is owned by that State and that the ship’s liability 1s covered within the
limits prescribed by Article V, paragraph 1. Such a certificate shall follow as
closely as practicable the model prescribed by paragraph 2 of this Article.

Article VIII

Rights of compensation under this Convention shall be extingunished unless an
action is brought thereunder within three vears from the date when the damage
occurred. However, in no case shall an action be brought afier six years from
the date of the incident which caused the damage. Where this incident consists



TNEP/IG.14/INF. 18
Annex IT
page &

Of & serics O occurrences, the six years’ period shall run from the date of the
first such cccurrence.

Article 1X

. Where an incident has ezused pollution damage in the territory including
dhe territorial sea of one o more Contracting States, or preventive measurag
have been taken to prevent or minimize poliution gdamage in such territo
including the territorial sea, actions for compensation may only be brought in
the Courts of any such Contracting State or States. Reasonable notice of any
such action shail be given to the defendant.

2. Each Contracting Stats shall ensure that its Courts possess the necessary
jurisdiction to entertain such actions for compensation.

3, After the fund has basn cénstitutcd in accordance with Article V the Courts
of the State in which the fund is constituted shall be exclusively competent to
determine all matters reiating to the apportionment and distribution of the fund,

Article X -

'l.  Any judgment given by 2 Court with jurisdiction in accordance with Article
IX which is enforceable in the State of origin where it is no longer subject to
ordinary forms of review, shall be recognized in any Contracting State, except:

(a) where the judgment was obtained by fraud; or

(b) where the defendant was not given reasonable notice and a fair oppor-
tunity to present his case,

2. A judgment recognized under paragraph 1 of this Article shall be enforce-
able in each Contracting State as soon as the formalities required in that State
have been complied with. The formalities shall not permit the merits of tie
case to be re-opened.

Article XI

1. The provisions of this Cenvention shall not apply to warships or other ships
owned or operated by a State and used, for the time being, only on government
non-commercial service.

2. .With respect to ships owned by a Contracting State and used for coinmercial
purposes, each State shall be subject to suit in the jurisdictions set forth in
Article IX and shall waive ail defences based on its status as a sovereign State.

Article X1l

This Convention shall supersede any International Conventions in force or
open for signature, ratification or accession at the date on which the Convention
is opened for signature, but only to the extent that such Coaventions would be
in conflict with it; however, nothing in this Article shall affact the otiigations of
Contracting States to non-Ceatracting States arising under such International
Conveations.
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Article XII

1. ‘The present Convention shall remain open for signature until 3] December
1970 and shall thereafter remain open for accession.

2, States Members of the United Nations or ény of the Specialized Agencies or
of the International Atomic Energy Agency or Parties to the Statute of the
International Court of Justice may become Parties to this Convention by:

(a) signature without reservation as to ratification, acceptance or approval;

(b} signature subject to ratification, acceptance or approval followed by
ratification, acceptance or approval; or

(c) accession.

Article X1V

1. Ratification, acceptance, approval or accession shall be effected by the
deposit of a formal instrument to that effect with the Secretary-General of the
Organization.

"2, Any instrument of ratification, acceptance, approval or accession deposited

after the entry ifto force of an amendment to the present Convention with
respect to all existing Contracting States, or after the completion of all measures
-required for the entry into furce of the amendment with respect to those Con-
tracting States shall be deemed to apply to the Convention as modified by the
amendment.

Article XV

1. The present Convention shall enter into force on the ninetieth day following
the date on which Governments of eight States including five States each with
not less than 1,000,000 gross tons of tanker tonnage have either signed it
without reservation as to ratification, acceptance or approval or have deposited
instruments of rarification, acceptance, approval or accession with the Secretary-
General of the Organization. .

2. For each State which subsequently ratifies, accepts, approves or accedes to it
the present Convention shall come into force on the ninetieth day after deposit
by such State of the appropriate instrument.

Article XVI

1. The present Convention may be denounced by any Contracting State at any
time after the date on which the Convention comes into force for that State,

2. Denunciation shall be effected by the deposit of an instrument with the
Secretary-General of the Organization.

3. A denunciation shall take effect one year, or such longer period as may be
specified in the instrument of denunciation, after its deposit with the Secretary~
General of the Organization,
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Article XVII

l." The United Nations, where it is the administering authority for a territory,
or any Contracting State responsible for the internationa] reiations of 2 territory,
shall as soon as possible esnsult iith the appropriate authorities of such
territory or take such other measures as may be appropriate, in order to extand
the present Convention to that territory and may at any time by notification in
Wwriting to the Secretary-Gemeral of the Organization declare that the present
Convention shall extand to such territory.,

2. The present Convention shall, from the date of receipt of the notification or
from such other date as may be specified in the notification, extend to the
territory named therein

3. The United Nations, or any Contracting State which has made a declaration
under paragraph 1 of this Articie may at any time after the Jate on which the
Convention has been so extended to any territory declare by notification in
Writing to the Secretary-Genersl of the Organization that the present Convention
shall cease to extend o any such territory named in the notification,

4. 'The present Convention shall cease to extend to any territory mentioned in
such notification one year, or such longer period as may be specified therein,
after the date of receipt of the notification by the Secretary-General of the
Organization, .

Articie XVl

1. A Conference for the purpose of revising or amending the preseat Conven-
tion may be convened by the QOrganjzation,

2. The Organization shall convene a Conference of the Contracting States for
Tevising or amending the present Convention at the request of not less than one-
third of the Contracting States,

Article XIX

1. The present Convention shall be deposited with the Sccfctary-Gcneral of
the Organization.

2. The Secretary-General of the Organization shall:

(2) inform all States which have signed or 2czeded to the Convention of:

(i) each new signature or deposit of instrument together with the date
thereof’;

(ify the deposit of any instrument of denunciation of this Convention
together with the date of the deposit;

(iii) the extension of the present Convention to apy territory under
paragraph 1 of Article XVII and of the termination of any such
extension under the provisions of paragraph 4 of that Article
stating in each case the date on which the present Convention has
been or will cease to be so extended; .

(b) transmit certified true copies of the present Convention to all Signatory
States and to all States which accede to the present Convention,
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: - - -Article XX

As soon as the present Convention comes into force, the text shall be
transmitted by the Secretary-General of the Organization to the Secretariat of
the United Nations for registration and publication in accordance with Article?
102 of the Charter of the United Nations.

Article XXl

The present Convention is established in a single copy in the English and
French languages, both texts being equally authentic, Oilicial translations in
the Russian and Spanish languages shall be prepared and deposited with the
signed original,

IN WITNESS WHEREGF the undersigned being duly authorized: by their
respective Governments for that purpose have signed the present Convention,

DoNE at Brussels this twenty-ninth day of November 1969.

ANNEX

Certificate of insurance or other financial security in
. respect of civil liability for oil pollution damage.

[Wot reproduced |
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RESOLUTION ON ESTABLISHMENT OF AN
INTERNATIONAL COMPENSATION FUND FOR
OIL POLLUTION DAMAGE

- The International Legal Conference on Marine Pollution Damage, 1969,

NOTING that the International Convention on Civil Liability for Oi! Polly-
tion Damage, 1969, although it lays down the principle of strict liability and
provides for a system of compulsory insurance or other financial guarantee for
ships carrying oil in bulk as cargo, does not afford full protection for victims

in all cases,

RECOGNIZING the view having emerged during the Conference that some
form of supplementary scheme in the nature of an international fund js necessary
to ensure that adequate compensation will be availabje for victims of large-
scale oil pollution incidents, ‘

TAKING ACCOUNT of the report submitted by the working party set up by
the Committee of the Whole I1 to study the problems relating to the constitution
of an international compensation fund,

REALIZING, however, that the time available for the Conference has not
made it possible to give full consideration to all aspects of such a compensation
scheme,

REQUESTS the Inter-Governmental Maritime Consultative Organization to
elaborate as soon as possible, through its Legal Committee and other appro-
priate Jegal bodies, a draft for a compensation scheme based upon the existence
of an international fund,

CONSIDERS that such a compensation scheme should be elaborated taking
-into account as a foundation the following principles:

1. Victims should be fuily and adequately compensated under a system
based upon the principle of strict liability,

2. The fund should in principle relieve the shipowner of the additional
financial burden imposed by the present Convention.

REQUESTS IMCO to convene, not later than the year 1971, an International
Legal Conference for the consideration and adoption of such a compensation
scheme,
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ON CIVIL LIABILITY FOR OWL POLLUTION DAMAGE
DESULTING FROM EXPLORATION FOR AND EXPLOTTATION

OF SEABED MINERAL RESOURCES

The States Partics to this Convention,

Conscious of the dangers of oil pollution poted by the exploretica for
and exploitation of, certain seabed mineral resources, :

Convineed of the need 1o ensure that adequsis compsasation is available
to persons who suffer damage caused by such poliution,

Desiriag to adopt uniform rules and procedures for determining questicas
of liability and providing adequate compcrsatica in such cases,

Have zgreed as follows: )

-

ARTICLE ]

For the purposes of this Conventicn:
1. (@) “Cil™ means crude oil znd oetural ges liquids, whether ot not
such oil or liquids are mixed witl: or present in other subsiances:

angd

(B) “ecrude oil ” incledes crude il trested 0 render it suitable for

isansmission, for excmple, by edding or removing  certain

. .
Taciions.

2. “Instaflation ™ means:

(@) =ny wa!l or ather focility, whether £xcd ¢r motile, vhich is vsed for
the purpess ¢f exploring for, producicg, treatizg, sioripg, tramszitting
or regeining control of the fiow of criiz oil Gom the cezbed or its
snsoil;

(b) acy well which bes bzex used lor ide rTrpote of exploring for,
aroducing or regzining -costrol of the flow of cvdz oil from the
seabod or its subeoil zad wiich has Less sbandoned after the entry
ito foree of this Coavention for the Costrelling State concerned;

{¢) any weli which is ueed for the purpsaz of ciploring for, producing or
regaining contro! of the Lowrel gas e patural gos Lquids from the

scobad or its subsoil durng the pericd thet zay such well is being

drilled, inclnding cempletion, o weorlcd unon excepi for normal
eaintenance operations;

(d} any well which is nsed for the purpors ¢f exploring for any mineral

resources other than crude oil, gas or actural gas liquids, where such

¢rploretion involves the Gesp peactrotics of the subec of the seabed;

aad
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te) any facility which is normally used for storing crude oil from the
seabed or its subsoil; .
which, or a substantial part of which, is located saaward of the low-water
line along the coast as marked on large-scale charts officially recognized by
the Centrolling Stats;
provided, however, that
(i) where a well or a number of wells is directly connected to a platform
or similar facility, the well or wells together with such platform or
facility shall constitute one imstallation: and , Ind
(i) a ship as defined in the International Convention on Civi Liability
for Oil Pollution Damage, done at Bruseels on 29 November 1650
shall not be considered to bs an installation.

3. “Operator . means the person, whether licensee or not, desigmated
2s operator for the purposes of this Convention by the Controlling State, or,
in the absence of sach designation. the person who is in.overall contrel of the

activities carried on at the installation,

4. * Coatrolling State ™ means the State Party which exercises sovereign
rights for the purpose of exploring for and cxploiting the resources of the
s2abed and its subsoil in the zrea in or above which the instzllation is
situated. In the case of an insialiation extending over aress in which two
or more States Parties exercise such rights, these States may agree which of
them shall be the Controlling State.

3. “Persen” means any individual or pertnerchip or amy public or
privaic body, whether corporaie or not, including 2 Sizte or any of its
coustituent subdivisions. :

6. *“Pojlution damage ™ means lpss or damage outside the instellation
caused by contamination resulting from the escape or discharge of oil
from the insiallation and includes the eost of prevestive measvres and further
loss or damage outside the installation caused by preventive mezsures.

7. *“Preventive measures ™ means &ny reasonable measures taken by eny
persen in relation to a particular incident to prevent or minimize pallution
dzmage with the exception of well control measures and measures tzken to
protect, repair or replace an installation, ]

8. “Incident ” means any occurrence, or series of occurrences having the
same origin, which causes poliution damsge.

9. “Special Drawing Right” mesns Spscial Drawing Right 03 dafined
by the Imtermational Moaetary Fund and used for its own eperatioas and
transactions,

ARTICLE 2

This Convention shall apply exclusively to pollution damsge:
(@) resulting from an ipcident which occcurred beyond the coastal low.
water line at an installation vnder the jurisdiction of 2z Controlling

State, and
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(b) suffercd in the territory, including the internal waters and territorial
see, of 2 State Party or in the arcas in thich, in accordance with
intcrnational law, it has sovercign rights over natural resources,

and to preventive measvres, wherever token, to prevent or minimize such
poliution damage.

ARTICLE 5 -

1. Except as provided in paragraphs 3, 4 and 5 of tais Article, the
operator of the installation at the time of an incident chall b2 fiable for any
pollution damage resuiting from the incident. \hea the incident consists cf
2 series of occurrences, liability for pollution damape zrising out of each
occurrence shall attech 1o the operator of the instaliation at the time of that
occurrence., * - :

2. Where an installation has more than one operctor they shall be jointy
and severally liable. °

5. No libility for polivtion camage shall atiach to ke cperator if he
proves that the damoge resulied from an act ol war, hestiiitiss, civil war,
insurrection, or = matural phenomencn of an ezespliomal, inevitabls and
irresistible character,

4. No Hability for pollution damage shall attach to the opzrater of an
abandoned well if he proves that the incident which caured the domage
coourred mere than five years after the date on which the well was abandoned
under the zuthority and in accondance with thz reguirements of te Cone
trolling Siate. Vhere 2 well has beea abandoned in otber circumsizaces, the
uizbility of the operzior chall be governed by the applicable naticsal Jow,

5. If the operstor proves that the polivtien damage resulted wholly or
partly either from 2o act or omission donme with intent to couse damage by
the person who suficred the damage or from tiz meglizczee of that parson,
the oparator may be sxonersted wholly or parily from his iiztilily to such

er502, .

. REAr e

.
e il

1. Ho chim for compersaticn for poliution' darmage shall br mede
ageipst the operater otherwise thea in sccordnucs °ith this Conversdca,

2 No ckim for compensatioz for pelluticn domsre tmder this Con-
vention er otherwisz 2y be mode spnimsi (L sorveois or egenis of the
operator.

3. Wotking in this Cozventicn chall prejudice iz quesdcn wWheiber the
cperator lizble for damage in accosdznce with its provizions bas a right of
recourss,
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ARTICLE 5

1. When oil has escaped or has besn discharzed from twe or more
installations, sad poliution dumage resuits therefrom. the opsrators of ail
the installations comcerzed, uniess sxonerated under Ardcle 3, shall ke jolatly
and severaily liable for all such damage ~hich is oot ressonably ssparable.

2. When cil has esceped or has Seen discharped from oae installation
s 2 resuit of am incidemt, end polluticn camage rasuits therefrom, acd
during the course of the incident {aere 15 & change of operator, all operators
of the instailation, unless cxonemted uzder A scla 3, shall be jofatly and

saverally liabie for all such damage which is not racsonably separadle.

ApTice 6
1. The operator shall be eptitled to mit his ligbility under this

Conventicn for exch instollation agd each ingidszt to the amount of
30 million Special Drawing Rights untii Ave ysars have elapsed from the

dats on which the Coavestion is opened for signatire and o the aoounl 52
40 million Specizl Drawing Rigls thcreafier.

2, Where operators of dizersat iasiallazicas ase Lable im a2ccordancs
vith paragraph 1 of Acicie 5, the lisbility of th: opzmlor of any one
installation shall mot for any oae incideni axzced amy limit which may Se
appliceble to him in accordance with the provisicns of this Ardcle end of
Article 15. _

3. Where in the case of any one insta lagom mors thaa sae cpersicr &
iabls under this Cenventicn, the eggresals tability of el of tizm in respect
of any ome incident skall act emcssd the hizheat amoual that could oe
awarded against any of them, but none of tham shali ba [iabis for oo
amount in excess of the limis applieadle to hire.

4. The operstor shall not b entitled 13 femit Lig Hability if it is proved
that the pollutica damage ceenrmed o8 a recult af oo et CF cizsicn by the

operator himself, doxe Calinzrataly with acimed tmowisdoe that poliution
demage would result.

S, For the purpose of availing nimself of the benmefit of lizimaton o
which ke may be entitied under paragraph | of mis Ariicle, the operator shall
constitute a fund for the istal suz renrescnting the Limit of bis liability with
he court of cther competent authority of any coe oi tie Stzies Parties in
which action is brought under Agticle i A fung constitutzd by ome of the

. operators mentioned in paragraph 2 of A icle 3 ghall te dzermad to be
(constituted by all of them. “The fund can be constituted sither Dy depositing
tke sum.or by producing 2 bask gueradies Cr other guarantee, acceptable
under the lezislation of the Siate Party whars ths fumd is constituted, and
considered to be adequete by the court &F other conspatent authority.

5. The fund shall bz distribuwed amoas 12 cinizonts iz proportion 10
the smounts of their established claims.
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7. If before the fund is distributed the operator or azy of his servents
or zgents or any person providing him with ipsurance or other financinl
security has, as a rosult of the iccident in question, paid compencatien for
pollution demage, such person skall, up to the amount ke kos peaid, cogquire
by subrogotion the rights which thie person so compeneated wourld hove
enjoyed usder this Convention. .-

8. The rizht of subrogation provided for in parazrezd 7 of this Asticle.
mey also be exercised by a person other then thoss mentiozed thersin in
resect of any emount of compensation for pollution damege which be moy
have paid but caly to the extent that such subrogetion is permitted undsr the
apAicable natiozal law. . '

8. Where the operator Or any other parsen establishes that he may b
compalled to pay &t & later date in wiole or in pari apy such amouat of
compensation, with regard.to which such person would have enjoved a right
of subrogation under paragraph 7 or 8 of this Article, bed the compeacation
been paid before the fund was distributed, the couri or other competeat
suthority of the State Perty where the fund has bLeen conastituted may order
thet 2 suficient sum shali be provicionally set aside to cacbie such prreom &1
cuch later date to caforce his claim against the fuzd.

10. An operator who has taken preventive messures shzli in respect of
those measures have the same rights egainst the fund £s 2ny other claimznt.

11. Tke amcunt referred to iz paragraph 1 ¢f this Article shall B2
converied into the pational currency of the Stzte Pariy in which tie fumd I
constituted on ths basis of the value of that currency by refersnce to the
avesnie, during the thirty days immediately preczding the Gate oo whizh the
Ruwd is comstituted, of the Specicl Drowing Rizat as publichsd by the
Interpetional Menetary Fund, )

12, The insurer cr other person providing fipameied pocvrity sl B2
cutitled, zlone or together with the eparator, to coastimuts & fund in ascorinace
with this Article on the sems conditicns and hevicg the seme elffect e¢ If it
were constituted by the operater.  Such ¢ fund moy bs coustituted even where
ths pollution damage ccourred as a result of oo ect of cricgion Dy the
cperztor himself, done deliberctely with aciual Fmowladzz ilot pelicticn
dermage would result, -but 'the cocstitution of the fued chail in iheot coos

re

not prejudice the rights of any claiment agrinst to2 operaton

1
B

AuTicin 7

3. Where the operzior, after en incident, kee conztitticd o fued in
scoordanee with Article 6 and i3 estitied to limnit his lability
(6) oc passoa haviog a claim {or polluton comegze cricing out of that
incident shell be emitled to exercise 2my sicht agmiest any other
asoets of the cperator jn respect of such claina;
(5) the conrt ar other compsieat suthority of any [ini: Pany chell order
the relence of cny propatty belozging to the cpsrator wirieh has bees

Wt ety
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arrested in respect of a claim for polluticn dareess arising out of that
incident, and shall simiiarly release any btail or otler cedwrity
furnished to avoid such arrest.

2. Paragraph | of this Artiels shall, howevar, oaiy apply if the claimaat
bas ascess to the court zdministering the fund amd the fued ig actmally
available in respect of his claim,

ARTICLE 8

. To cover his liability undar this Convention, the operaior shall bs
required to have and maintzin imsurasce or otier fimancizl security to such
amonnt, of such type and on such terms 2t the Conirolling State shall
specify, provided that that amount shall not ¢ less than 22 millica Special
Drawing Rights uatil five years Mave elapsed from the dote on which this
Convertion is opened for JSignature and pot less then 35 miilien Speciat
Drawing Rights thercafler. Howaver the Coatroiling Stats may sxempt tie
operater wiolly or in part from the reguirement to have a2d maintain such
insurancs or other Snancial security 10 cover his Uability for pollutien
damage wholly caused by an act of gabotags or errordisz.

2. An ipsurancs or cther finageinl security shall zot sarsfy the reqrirs.
menis of this Asticle if it con comss, for reascns orar thag the expiry of
¢ pencd of validity of the insurance of seeurity, Sefore two months havs
elapced frem the dats oz which petice of is termizatica i3 given o ths
competent public sutherity of the Conirolling Stzta. Thse Ioropcing providen
shail gimilacly apply to any modification which reszliz im the insyrancs or
secuzity no looger satisfying the requitements of this Articlo,

3. Aay claim for compansation for pcilution damage may Ls brought
dirsctly against the iosurer or othey person providisy Sxancial security for
the opcrator’s Lebility for roilutic dameps. In such cacs thn liability of
e defendant siall be limited to the amouct specified in accordancs with
paregraph 1 of this Article irressective of the fact that the pollution damags
cecurred as a result of an act or omission by the cpsmator himrelf, done
Qeliberatsly with actual knowiedge that pollution damags woudd reselt. The

. Gefendant may further aveil himsel of the cgefsnces, other than tie banlTustey
or winding-up of the operator, which the opemior himeslf would have been
entitled to inveke. Furihermore, the cefendant may avsidl himself of the
defence that the pollution damage resulted from the wilful misconduct of the
operator himself, but the defendant may not avail himsaif of any other defencs
which he might have been entitled o invo'e in procsedings brought by the
operator azainst him. The defondamt shall in asy evemt have the tight to
requizz the operster to be jeined in the precsadings.

4. Any sums providad by Imsurencs or by other fnmancial security
maintained in accordance with paragraph I of this Article shall be availahle
Itz first plnce for the satisfaction of claims wpder tois Convention.
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5. Where the Opcrator is a State Party, the operator shall not be
required to rmaintain msurancc or other financial gscurity to cover its
liabitity.

APRTICLE 9

I. A Committec composed of & representstive of each State Party is
hereby established,

2. If o State Party considers that any of the amounts currently applicable
under Article 6 or 8 is no longer adequaté, or is otherwise unrealistic, it
may coavenc a meeting of the Committec to considsr the matter, States
which have signed this Convention but ere not yet Parties will be invited
to participate in the work’ of the Committee as obrervers. The Comuaittse
may recommernd to the States Perties an amendment to any of the amounts
if representatives of at least three-quarters of the States Partics to this
Convention vote in fevour of such a recommendztion. In making such o
recommendation, the Committee shall take into eccount:

- AY

(a) any information conczrning events causing or likely to cawvse

pollutdca damage having a bearing on the objects of this Conveatica;

(b} eny informetiop on increases end dacreasss occuiring after the catry
into force of this Convention in the costs ¢f (¢ ods zad services of tie
kinds inveived in the treatment erd remedying of marine oif cpillopes;

(¢) the availability of rclinble fnsureace cover agrinst the risk of Hability
for pollutior damage. .

3. Any emount recommended in eccordance with paragraph 2 of this
Article shall be notified by the depositary Government to all States Parties, It
shall replace the amount currently appliceble thisty deys after its acceptancs
by 21l States Parties. A State Party whick bas noL v/ ithin siz raonths of such
notification cr such other pericd a¢ hos baen specifizd i the raco:'zmzzhﬁan.
aotified the ceposit ry Government thei it is wznbiz. to sccept (e 1e00my-
merded omornt, shall b GC"EC‘“ to hnve scosptnd it - ' :

4, I the rccommcndcd cxouni bkes not baenm secepted Ly all Sates
Purtics within six months, or guck other peroZ oo hae been specificd in the
recommerdation, efter it hes been notified by the depesitery Governmment
it shall, thirty days thercafter, n:p‘- 2 the amotnt cur"cnﬂy up Eeable os
between those Stzates Parties which hove accepted it Any'c State Party
may subsequestly accept the recommended amoust which shal.l Lecome
epplicable to it thirty days therezfier. -

‘S, A-Stzte acceding to this Coovention shall bz bournd by any recom.
mmeadetion of the Committse which has been upanizzsusly zccepied by States
Parties. Yhore & recommmendation bos not boen e mpwd. oo cooeding
State zhall be deemed to have accepisd it unlers, at the Gms of ity neeserien,
that State notfies the depesitary Covernmert thoe :: '_‘cc.. not ucczpt such a
recommendation, .
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Rights of compensation under this Conventice zhall be extinguished
unless, within twelve months of the date on whicl the person suffering the
damage Xnew or ought masonasly to have knowa of the dargags, (ke
claimant has in writing cotified the operator of nis claim or bas beowshr
an acton in respect of it. Mowever ig 2o caee zhall a2 zetion ba srought
after four years from the date of the incident which concad the dammre,
Where the incident consists ol a serics of ceeurrences, ha four yeors’ peried
shall run from the date of {he last oceurrencs.

AzTICLE 1]

. Actices for comoemsstfon under tais Convez¥icn may be Srought
only in the courts of any-State Party whars poliution desmans was stifzred
&5 a result of the incident or in the coums of the Coentroliing Stafe, For
the purposs of determining where tha damags wes sulferse, Cimage suffersd
J2 21 ara in which, in accordence With interzaliszal law, z Smte hos
» . s,

S pR¥84ur)
w2t G0 Dava temz sufarad

sovereign rights over natura] regeurcss shal? te dozmaet i
in that State,

2. Each Stats Party chall ensure ::at its comrs pomzars the necesary
juristiciion w0 entertain such actions for compezssiion,

3. Alfter the fund ko beem coastituted in cecordamer with Aricls 5,
-tie courts of the State Jarty in which the fumd iz censtiintes ghall ba
exclusively competent 1o determins all mattars itz to (Ls aPnordzoman
2ad distribution of the fund. )

ANTICLE 13

I Any judement given by & court with jusfedice: ot
Artcls 11, which is enforceable Ah the State of crigin where o no leorer
subject to ordinary forms of review, shall be recormized ¢ any &ian Dorty,
encept:

{a) where the judsment was ebtained by fmud: o7

(b} whzre the defondan: wag zot given receonells motice saa e Tuir

OPPOrtunity to praczant his ense.

2. A judgment recognized upder Paragrazh { of iy Aricly she¥ B
exforceadle in each Siats Porty 83 soon a5 the fermatitiag - couivad in thap
Staie have been complied with, The formalities skall noe pormit the meritg of
the cass to be re-cpened, nor o recopsideration of the apoiicable jaw,

ARTICLE 13
State Party is tha ORQraior, such £mtn rkall Ba suticot do gmb
)

]

uricdictions set forth in Artigle 11 and a7 mmies o delsooss ban
'3 & SovVersizn Siata, '

P
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AaticLe 14

No lizkility shall arise under this Coavesticz for damege cauzed by a

nuclear incident:

(a) if the operstor of a nuclear instllntion is liabls for such damege
under citber the Paris Convention of 29 July 1960 on Third Porty
Liability in the Field of Nuclcar Energy or the Vienna Convention of
21 May 1963 on Civil Lisbility for Nucisar Damage, of if the
operator of 2 nuclezr ship is liable for such damage under the Brusesls
Convention of 25 May 1552 on the Liability of Opereiors of Nuclear
Ships: . or ] . :

(b) if the operator of a nuclear installation or the operator of a nuclear
ship is lisble for suc¢h damage by virtue of o nationsl law governing
the lability for such damage, provided that sach law is in all respects
as favourable to persops who may suffer demsgs 28, in the case of
the operator of g nuclear installztion, either the Paris or the Vieman
Convention or, in the case of the operator of a -nuclear’ ship, the
Brussels Convertion,

ArTICLE 15
. This Comveation shall not prevent & Stnts from providing for
unlimited Hability or 2 higher limit of liability tban that currently applicable
under Article 6 for pollution damzge caused by iastzliations for which it
ic the Controlling Siate and suffercd in thet Steto or in another Siate Party:
provided however that in so doing it shell not discriminate on the basis of
- pationaiity, Such provision may be bas=d on the prizciple of recipresity.

2. The courts of each Siate Fasty shall apply the Inw of the Controlling
State in order to determine wheteer the opsretor is cofitled under the
provisions of this Asticle snd paregraph | of Article 6 to it his Hnbility
and, if so, the amount of such liabiiity.

3, NMothing in this Article chall afiect the amount of comprnsaticn

evailable for pollution damage suficred in States.Parties in respoct of which
the provicion mede in accordsnes with peragreph 1 of this Ardicle cozs not
apply. .
4, For the purposes 6f this Article, poliution ¢amage suliered in o Stete
Party msens pollution damape suficred in the territory of that Stats or in
the nreas in which, in accordezce with internetiont! law, it hos sovereign
rights ovsr natural resources.

ADTICEE 16
This Coaveztion shall be cpen for sigoatere ol Londoa fom 1 Moy
1977 untl 30 April 1978 by the States invited fo participate in the inte-
governmental Conference on the Convestion ca Civil Liability for Oil
Pollution Damege from Cfishore Operations, beid there from 20 Ociober
to 31 October 1575 end from 13 December to 17 December 1976, znd shall
thereafter be open for accessicn by guch States. . ——..
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AzxTicrze 17

This Convention shall bs subjoct to retificatics, aceeptance or approval.

ARTICLE 18
The Statss Parties may usgnimously invite to accede to this Conventisa
other States which have coastlines on the North Sea, the Baltic S=2 or that
part of the Atlaptic Ocean to the north of 36° Morth latitude. -

ARTICLE 19

The instruments of ratifiestion, acceptance, approval and accession shall
be deposited with the Goverpment of the Uzited Kingdom of Great Britain

and Northern Ireland. -,
- Azricre 20 .

1. This Convention shzll enter into force con the mizetieth day following
the date of deposit of the fourth instrument of ratification, aceeptance,

approval or accession.

2. For esch State rmatifylag, accepting, approving or acceding to the
Convestion after the deposit ef the fourth instrumeat, the Conventicn shall
enter into force on the ninstieth day after depocit by such Swate of Its
instrument. '

ARTICLE 21

A State Party may deaounss this Convention &t any time by means of 2
notice in writing addrassed to the depositary Govermment.  Any such deaun-
ciation shall take effect twelve months after the date on which the depositary
Government has received such gotice, or at such later date as may be specified
in the potice. '

ADRTICLE 22

1. Any State may, at the tizne of ratificaticn, zcceptance, approval or
accessicn of at any later date, declare by means of a2 potice in writing
addressed t¢ the depositery Governmeat that this Convention skall apply to
2ll or any of the territories for whose international relations it is respensible,
rrovided that they are situated within the area defined in Article 18,

2. Such declaration shall take affect on the minsticth day afier its receipt
Dy the dspositary Government @2, if on such date the Convention Bas not yet
entered into force, from the date of its entry ieto forcs.

3. Each State Party which has made a declaration in accordance with
paragraph ! of this Article meay, in accordarse with Article 21, demounce

this Convention in reiztion to ell or cay of the tercitories concermnad.
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AvTicie 23

Any Stote Party may, after having obtzined the ezrecment of ol lenst
one-third of the States Parties, convene a Conferenc? of States Parties {or the
revision or amendment of this Coaventien.

. " ARTicLE 24

No reservation may be made to this Converntica

Angicis 25

The depositary Govermment shell inform the Siatss reforred 1o in
Anticle 16 and the acceding States:

(a) of signatures to this Convention, of the deposit of instruments of
ratification, acceptance, approval or accession, of the receipt of
notices in pocordance with Article 22, and of the rkeeipt of notices
of denunciation;

(b) of the date on'which the Convention will entay inio force; and

() of the recommendations of the Committee cocvened under Adicle 9,
of the accepiances and noa-accepiences of such recorzmensctions, and
of the dates on which these recommendations take edect.

ARTICLE 26

v b

The origizal of this Coaveation, of which the Eoplish eed Fronch tonts
ere cqually suibentic, shall be depezited with the Gevernment of the Ugited
Kincdom of Great Britain and Noribern Treland, which shall sead certified
copits thereoi to the States referred io in Ariiclz 16 ond the accoding Sta
ang which, upon its entry into force, chail mansmit ¢ czitified copy to the
Gecrotnriat of the United MNations for regisiatien a=d pudlicstica in
accordance with Articls 102 of the Charier of the Urited Nations,
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CONVENTION RELATING TO CIVIL LIABILITY
IN THE FIELD OF MARITIME CARRIAGE
OF NUCLEAR MATERIAL.

Done at Brussels on 17 December 1971,

-The High Contracting Parties,

CONSIDERING that the Paris Convention of 29 July 1960 on Third Party
Liability in the Field of Nuclear Energy and its Additional Protocol of 28
January 1964 (hereinafter referred to as “the Paris Convention’) and the Vienna
Convention of 21 May 1963 on Civil Liability for Nuclear Damage (hereinafter
referred to as “the Vienna Convention”) provide thar, in the case of damage
caused by a nuclear incident occurring in the course of maritime carriage of
nuclear material covered by such Conventions, the operator of a nuclear
installation is the person liable for such damage,

CONSIDERING that similar provisions exist in the national law in force in
certain States,

. CONSIDERING that the application of any preceding international Convention
in the field of maritime transport is however maintained,

DESIROUS of ensuring that the operator of a nuclear installation will be
exclusively liable for damage caused by a nuclear incident occurring in the course
of maritime carriage of nuclear material,

HAVE AGREED as follows:

ARTICLE 1

Any person who by virtue of an international convention or national law
applicable in the field of maritime transport might be held liable for damage
caused by a nuclear incident shall be exonerated from such liability:

(a) if the operator of a nuclear installation is liable for such damage under,
either the Paris or the Vienna Convention, or

(b) if the operator of a nuclear installation is liable for such damage by
virtue of a national law governing the liability for such damage, pro-
vided that such law is in all respects as favourable to persons who may
suffer damage as either the Paris or the Vienna Convention.

ARTICLE 2

1. The exoneration provided for in Article 1 shali also apply in respect of
damage caused by a nuclear incident:

{(a) to the nuclear installation itself or to any property on the site of that
installation which is used or to be used in connexion with that installa-
tion, or

{b) to the means of transport upon which the nuclear material involved
was at the time of the nuclear incident,

for which the operator of the nuclear installation is not liable because his
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liability for such damage has been excluded pursuant to the provisions of either
the Paris or the Vienna Convention, or, in cases referred to in Article 1(b), by
equivaient provisions of the natignal law referred to therein.

2. The provisions of paragraph 1 shall not, however, affect the liability of any
individual who has caused the damage by an act or omission done with intent
to cause damage.

ARTICLE 3

No provision of the presest Convention shall affect the liability of the
operator of a nuclear ship in regpect of damage caused by a nuclear incident
involving the nuclear fuel of or radioactive products or waste produced in such

ship.

ARTICLE 4

The present Convention shall supersede any international Conventions in
the feld of maritime transport which, at the date on which the present Conven-
tion is opened for signature, are in force or open for signature, ratification or
accession but only to the extent that such Conventions would be in conflict with
it; however, nothing in.this Article shall affect the obligations of the Contracting
Parties to the present Convention to non-Contracting States arising under such
international Conventions.

ARTICLE 5

L. The present Convention shall be opened for signature in Brussels and shali
remain open for signature in London at the Headquarters of the Inter-
Governmental .Maritime Consultative Organization (hereinafter referred to as
“the Organization™) until 31 Dectmber 1972 and shall thereafter remain open
for accession.

2. States Members of the United Nations or any of the Specialized Agencies
or of the International Atomic Energy Agency or Parties to the Statute of the
International Court of Justice may become Parties to the present Convention by:

(a) signature without reservation as to ratification, acceptance or approval;

(b) signature subject to ratifigation, acceptance or approval followed by
ratification, acceptance or approval; or

(c) accession.

3. Ratification, acceptance, approval or accession shall be effected by the
deposit of a formal instrument to that effect with the Secretary-General of the
Organization.

ARTICLE ¢

L. The present Convention shall enter into force on the ninetieth day following
the date on which five States have either signed it without reservation as to
ratification, acceptance or approval ar have deposited instruments of ratification,
acceptance,approval or accession with the Secretary-General of the Organization.

2. For any State which subsequently signs the present Convention without
feservation as to ratification, accepiance or approval, or deposits its instrument
of ratification, acceptance, approval or accession, the Convention shall come
into force on the ninetieth day after the date of such signature or deposit.
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ARTICLE 7

1. The present Convention may be denounced by any Contracting Party to it
at any time after the date on which the Convention comes into force for that
State, '

2. Denunciation shall be effected by a notification in writing delivered to the
Secretary-General of the Organization.

3. A denunciation shall take effect one year, or such longer period as may be
specified in the notification, after its receipt by the Secretary-General of the
Organization.

4, .Notwithstanding a denunciation by a Contracting Party pursuant to this
Article the provisions of the present Convention shall continue to apply to any
dg_magc caused by a nuclear incident occurring before the denunciation takes
efiect.

ARTICLE 8

1. The United Nations where it is the administering authority for a territory,
or any Contracting Party to the present Convention responsible for the inter-
national relations of a territory, may at any time by notification in writing to the
Secretary-General of the Organization declare that the present Convention shall
extend to such territory.

2. The present Convention shall, from the date of receipt of the notification
or from such other date as may be specified in the notification, extend to the
territory named therein.

3. The United Nations, or any Coniracting Party which had madea declaration
under paragraph 1 of this Article may at any time after the date on which the

Convention has been so extended to any territory declare by notification in

writing to the Secretary-General of the Organization that the present Convention
shall cease to extend to any such territory named in the notification.

4, The present Convention shall cease to extend to any territory mentioned in
such notification one year, or such Jonger period as may be specified therein,
after the date of receipt of the notification by the Secretary-General of the
Organization. )

ARTICLE 8

1. A Conference for the purpose of revising or amending the present Conven-
tion may be convened by the Organization.

2. The Organization shall convene 2 Conference of the Contracting Parties to
the present Convention for revising or amending it at the request of not less than
one-third of the Contracting Parties.

ARTICLE 10

A Contracting Party may make reservations corresponding to 't.hose which
it has validly made to the Paris or Vienna Convention. A reservation may be
made at the time of signature, ratification, acceptance, approval or accession.
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ARTICLE 1¢

1. The present Convention shall be deposited with the Secretary-General of
the Organization.

2. The Secretary-General of the Organization shall:

(2) inform all States whish have signed or acceded to the present Con-
vention of ;

(1) each new signature and each deposit of an instrument together
with the date thersof;

(if) any reservation made in conformity with the present Convention;

(ifi) the date of entry into force of the present Convention;

(iv) any denunciation af the present Convention and the date on which
it takes effect;

(v) the extension of the present Convention to any territory under
paragraph I of Article 8 and of the termination of any such exten-
sion under the provisions of paragraph 4 of that Article stating in
each case the date on which the present Convention has been or
will cease to be so extended;

(b) transmit certified true copies of the present Convention to all Signatory
States and to all States which have accaded to the present Convention.

3. As soon as the present Convention comes into force, a certified true copy
thereof shall be transmitted by the Secretary-General of the Organization to the
Secretariat of the United Nations for registration and publication in accordance
with Article 102 of the Charter of the United Nations.

ARTICLE 12 -

The present Convention is #stablished in a single original in the English and
French languages, both texts being equally authentic. Official translations in the
Russian and Spanish languagss shall be prepared by the Secretariat of the
Organization and deposited with the signed original.

IN WiTNESs WHEREOF the undersigned being duly authorized by their
respective Governments for that purpose have signed the present Convention.

DoNE at Brussels this seventeenth day of December 1971,
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SR/1
2 lay 1978

ENCGLISH
Origincl: ARABIC

THIRD COMMITTER (INFORMAL 1EETTIG)
(SCIENTIFIC RESEARCH)

TNFORMAL SUGCESTION BY BAHRATI, DEMOCRATIC YELEN, BGYPT, IRAQ,
JORDAN, KUVAIT, LEBANON, LIBYAN ARAB JAMAHIRTIYA, TAURITANIA,

HOROCCO, OMAN, PORTUGAL, QATAR, SAUDI ARABIA, SCLALIA, SUDAN,
SYRIAW ARAB REPUBLIC, TUNISIA, UNITED ARAB DIORATES, YEMEW

Article 264
Amend the text to read:

"1, Any demage to the marine enviromment, or to property or persons therein
resulting from scientific research shall give rise to a claim for compensotion for
such damage,

2,  Should such damage result from the acte of a particular Sltate, that
State shall be held responzible:

(a) Tn accordance with the rules of international low, if it carried
out an act of sovereignty;

(1) In accordance with the rules of private law if it wac corrying outb
any other act, such az a commercial transaction. Stetes shall have
an obligation to provide compensation for or to repair such demage, and
for this purpose, the State concerned shell decigmnate the party to
represent it in any lopal proceedings.

13,  Should szuch damage result from acte of other natural oxr juridical persons,
such persons shall be held responsible in accordance with the rules of private lav
and ghall have an obligation to provide compensation for or to »epair such damage.

"A. States and specialized international organizetions sholl fulfil the
necessary legislative and organizational requirements for the preveniion of any
marine scientific research in violation of the provigions of the present
Convention within the areas under their sovereignity or jurisdiction. They shall
also fulfil the same requirements uith respect to natural or juridical personc who
are their nationals or to pergons vnder their jurisdiction and prescuibe the
penalty applicable for such viclationsz.

"5, States shall fulfil the neceszsery legiclaiive and organizationol
requirements with a view to providing the injured porty vith recourse to theiw
couriy or nationsl auvthoriticr in order thet that party mey obloin compencotion
for or the vepair of damage in any cace vhere cuch achg woke place, or ruch damage
occurs, within areas under their sovereignty or jurisdiction or through
non-soverelen acts on their part or through acte by netural or juridiecsl perconc
under their juriediction The injured party rhall be entitled to choone the
party from which compensation for or ihe repair of the demape i Ho be claimed,
if there chould be moxrce than one cunch party.
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"6  Stotes ghall esboblich regional and international financial and
technical institutions to vhich claime for compensation for, or for the repair
of, demage mey be addressed in cases where thoce responsible for the damage
remain unknown or are uneble, partially or uhelly, to provide compensaiion for
or to repalr such damage. Such imgtitutions shall generally co-operate in
developing the intermational law relating to the protection and preservaiion of
the marine environment, the zssessment of damage, the payment of compensaiion and
the setltlement of digputes arising in such caces.”

R L T e
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1P/18
2 Ny 1978

ENGLISH
Oripginal: ARABIC

THIRD COMMITTEE (INFORMAL MEETING)
(PROTECTION AND PRESERVATION OF THE MARING ENVIRONMENT)

INFORMAT SUGGESTION BY BAHRATY, DEIOCRATIC YEMEN,
EGYPT, IRAQ, KUWAIT, LEBANOW, LIBYAN ARAB JAMAHIRIYA,
MAURITANIA, HOROCCO, OMAN, FORTUGAL, QATAR, SAUDI ARABIA,
SOUALIA, SUDAN, SYRIAW ARAB REPUBLIC, TUNISIA,
UNITED ARAB EIIRATES, YEMEN

Avticle 236
Amend the text to read:

", Any damage to the marine environment or to properties or persgons therein
that is caused by pollution shall give rise to a claim for compengation for such
damage.,

2, BShould such damage result from acts of a particulor State, that State
shall be liable:

(2) In accordance with the rules of iniernmational law, in cases whexe
that State hos carried out an act of sovereipnty;

(b) In accordance uith private law, in cases uhere that State har
carried out any other act, such 23 a commercial transaction. States
ghall have an obligation to provide compensation fox or to repair such
damage, and for thisz purpose, the State concerned chall desipgnate fthe
party to represent it in any legal proceedings.

"3, Should such damage result from acts of other natural or juridical persons,
such persong shall be held responsible in accordance with the rules of private law
and shall have an oblipgation to provide compensaiion for or to repair such damape.

"4, Siates shall fulfil the necessary legiglative and organizational
requirements to provide the injured party with regourse to their courts or national
authorities, in order that that party may obbtain compensation for or the repair
of the damape, whenever such acts talte place or such damage occurs within areas
under their sovereignty or jurisdiciion or through non~sovereign acts on their
part or through achs by naturasl or Jjuridical persons under their jurisdiction. The
injured party shall be entitled to chooge the parity from which compensation for
or repair of damage is to be claimed in any case vhere there ig more thon one such
party.

"5, States shall egtablish regional and international financisl and technical
ingtitutions to which claims for compensation for, or for the repair of, damage
mey be addresged in any case vhere those respongible for the demapge remain unlknoun
or are mnable, partially or wholly, to provide compensation for or to wepair such
damage. Such insititutionsg shall generally co-operate in developing the
international law xelating to the protection and preservation of the marinec
envirorment, the assessment of domage thereto, the payment of compensation and
the settlement of disputes arising in any such cases."





