|
|
‘

I
29

\i\‘\ W i ' \l\."/y Distr,
= United Nations = R
Environment UNEP/1G.20/INF.3
2 July 1980
FProgramme Original: FRENCH
ENGLISH

e

Intergovernmental Meeting on
Mediterranean Specially
Protected Areas

Athens, 13-18 October 1980

Survey of National Legislation
relevant
to Marine and Coastal Protected Areas

IN CO-OPERATION WITH :




SURVEY OF NATIONAL LEGISLATION REIEVANT TO
MARTIWE AWD COASTAL PROTECTED AREAS

3

Repoxrt by the Legal Office of the Food and Agriculture Organizmation
of bthe United Nations based on the work of
Mr. Ch. du Saussay and Mr. M. Prieur

UNEP/1G.20/Inf.3
GE, 80~2585



I.

IL.

I1T.

- 1i -

CONTENTS

Preliminary remarks

Examples of specific legislation on marine
protected areas throughout the world

The law applicable to marine protected areas
in Mediterranean couwntries

Issues involved in preparing legislation on
marine protected areas

General bibliography
Bibliography on the Mediterranean

ANNEX

Tist of meetings and conferences on marine parks.

A9

60



Preliminary remarks

The Barcelona Convention for the Protection of the Mediterranean Sea against
Pollution, adopted on 16 February 1976, contains no particular article establishing
marine and coastal protected areas in the Mediterranean Sea. Interest in this
important question was considerably stimulated by the meeting of a group of experts
invited by UNEP to Tunis in January 1977 to discuss Mediterranean marine parks, by
the workshop organized by UNESCO at Side, Turkey, in June 1977, and through the
Intergovernmental Review Meeting of llediterranean Coastal States on the Mediterranean
Action Plan held under UNEP auspices in January 1978 at Monaco.

The question of marine and coastal protected areas received official recognition
within the framework of the Barcelona Convention at the TFirst Meeting of the
Contracting Parties to the Convention, held at Geneva in TFebruary 1979. The first
sentence of recommendation 33 of that Meeting, made under article 14 (2) (iv) of
the Convention, reads as follovs:

"Recognizing the activities already under way within the Action Plan on
specially protected areas, UNEP should, in co-operation with IUCN, IFFAO and
UNESCO, prepare background material on existing legislation and regional
legal alternatives for the protection of such marine and coastal areas'.

The four organizations referred to in the recommendation met at Geneva
on 14 March 1979 in order to co-ordinate measures to implement the recommendation.
In g joint project document signed in September 1979 FAO was given the task of
carrying oubt the legal research which ig the subject of the present shudy.

As far as the legislation of the Mediterranean coastal countries is concerned,
the existing sources have been found to be incomplete and inadequate, Language
problems have been a further obstacle to the preparation of an exhaustive inventory.
A guestionnaire was addressed to cerbain countries, but it elicited so few replies
that no intelligent use could be made of 4t.

A deeper study and critical appraisal of existing legislation would require
discussions with officials and scientists of the couniries concerned.

The object of the present study is:

1. To provide a general picture of existing national legislation on marine and
coagtal protected areas throughout the world and to indicate trends in that
legislation.,

2. To review the laws and regulations on the marine and coastal protected arsas of
the Mediterranean Coastal States. The review will be accompanied by proposals

which are designed to facilitate the preparation of national legislation by
indicating the principles on which it should bé based and an outline of the measures
required to implement i%,. ) -

While interest has exigted for a long time in protected spaces on land,
interest in marine and coastal protected areaz is fairly recent; there are
nevertheless a few examples of marine parks establighed before 1945, namely the --
Glacier Bay National Monument in Alaska (1925), the Fort Jelfferson National Monument-
in Florida (1935) and the Trench Antarctic Territories Nature Reserve (1938)_;/

;/ Neville C, Gare, "Review of progress in the creation of marine parks and
regerves," An International Conference on Marine Parks and Regerves: Papers and
Proceedings: Tokyo, Japan, 12-14 May 1975, LUCN Publications New Series No.37, 1976.




The earliest inbernational conference to discuss marine and coastal protected
areas was the First Vorld Confercnce on Ilational Parks, held in 1962. Since
then many international meetings have sbtudied the question directly or indirectly.

Between 1962 and 1975 more than 00 marine parks appear to have been established
throughout the world. It 18 very difficult to list marine parks because any
enumeration depends on hov a park 15 defined and on vhether legal or scientifie
criteria are used, The firgt list was draim up in 1974_;/ and shovs a world total
of over 182 marine parks; the second enumerates protected arcas or areas in need
of protection. g/ These tentative lists reveal that official legal recognition
is not always very precise or generally known, and that frequenbly a project to
create a reserve is mistaken for the reserve ilself, Illoreover, it is difficult to
cover all marine and coastal protected areasin a single inventory since their
characteristics and purposes differ so much from place o place, An effort has
been made at the scientific level to decide vhat marine spaces ave in need of
protection.,

In view of the classification model for biotic 1land provinces prepared by LUCN
and used by UNBSCO for its IAB Project 8 ("Conservation of natural arcas and of
the genetic material they contain"), it vas decided by IUCN to prepare a similar
clagsification. The initial classification made by Ray in 197612/ seeks to combine
the biological and pgeographical approaches by clagsifying areas in three ways, namely
by zmoogeographical region, biotic coastal province and habitat.

We shall now attempt to define a marine protected area from the legal and
institutional standpoint.

At firgt sight, it would seem to be an extension to the marine world of the idea
of a land park or protected area of land, but the concept of a marine protected area
may differ from that of a protected area on land; the problem is to kmow vhether the
specific character of the envirommenb concerned necessitates legal instruments vhich
differ from those applicable to the land environment. Because of its inherent legal
nature, the marine environment is a complex space with a very special status and
the subject of very special attention owing to the potential resources it containg
(mineral and food resources).

A marine vrotected arsa might be defined as o maribtime space specially demarcated
and controlled in order to provide general or specific public protection of the
resources it containg., A strict definition will cobviously not meet the ecological
requirements of the marine environment, It is not possible to define a marine

l/ Mona Bjorklund, "Achievements in morine congervation: marine parks",
Envivommental Conserxvation, vol, 1, Mo, 3 (1974).

2/ Critical Marine Habitat Program , TUCH No. 39-4-1037. HWote also
H., Baccar's special list for tho llediterrancan, April 1976.

j/ C. Ray, "A preliminary classification of coastal and marine enviromment",
Bull Marine Park, res. sta. 1(2)123-13%7.




ecogystem with precision and there may be a conflict bebween the ecological
reguirements and the legal constraints, vhich may be even more complex than in

the case of the land environment, The law applicable to the marine environment

is dominated by considerations of sovercignty and economic exploitation which,

have nothing to do with the realities of marine ecogystems. The rules of law should
therefore be adapted to ecological realities to the greatest extent possible;

this is the whole object of environmental law.

The following points need to bhe borne in mind if the very broad definition
suggested above is to be undersitood more exactly, and also because the terminclogy
used varies a great deal:

A marine protected ares must have an aquatic element vhich ig linked to
the marine enviromment, but 1t may be a coastal or littoral area or an islend
(depending upon penetration of salb vater and currents). Frequently the
protected area extendsto both the water and part of the shore. The only ‘
Justification for the part on land is in relation to the marine ecology. If a
zone, including a land zone (coastal webland, estuary, lagoon or backvater) is
important for the preservation of the processes of biological reneval cf the
living resources of the sea, it may be included 'in a marine protected area. )
Wetlandg, however, form a special enviromment which is already the subject of .
many studies and repulations, In so far as they are established ag protected
areas by appropriate legal instruments and linked functionally to the life of
the marine environment, they may be assimilated to marine protected areas.

A fundamental digtinction must nevertheless be made between two different
sitvations., Some have found it necessary to distinguish a marine reserve from
a coasgtal reserve. ;/ The marine reserve ig confined to habibabs submerged by
water, whether tidally or not; in the latter case it includes the intertidal
zone, The coastal reserve, on the other hand, is necessarily located on part
of the land and is situated beyond the tidal zones; it is subject to the effects
of the ses only because it is in close relationship vith it; such areas are
esgential for the maintenance of the morine ecosystem and its biological renewal.

A geoond fundamental and more conventional digiinction must be made between
a reserve and a park., Although in everyday language the two terms axve
interchangeable, strictly spesking a distinction should be made between.
lg, regerve" as a space which is protected because of itz natural environment and
"s, park" which adds an element of public leisure and education. In general,
the vocabulary used bto designabe these protected areas varies a great deal
and does not coryvespond o idenbticel lornl gituations in every counbry.

l/ B, Salvat, "Guidelines for the planning and menagement of marine parks
and marine reserves', An Tnternational Conference ... (op.cit.).




For ecological reasons often overlooked in national legislation, the present
study covers not only wurely marine areas but also mixed (i.e. coastal and
maritime) areas and arcas purely on land but influenced ecologically by the
marine environment (coastal areas). Coastal iretlands and estuaries are included
in so far as they are enviromments in communication with the sea.

This territorial field of investigation undoubtedly complicates the legal
analysis since the various areas envisaged differ markedly in legal status
(private property, local authoraly property, public domain of the State, inland
waters, territorial walers, exclusive economic zone, high seas). Solutions
will in fact have o be found for awveas of differing ctatus vhich therefore call
for appropriate legal arrangements.

In the present paper the expression 'marine protected area™ iz used in the
sense of an area that alzo covers the case of expanses of the littoral and coastal
webtlands, This term has been preferred to "marine park" which is, hovever, current
in English because "park" seemed a vaguer and more ambiguous term, since it is
rare to find everything protected, and because "park" is more suited to the
description of an area of land alone to vhich the inhabitants have eagy access.

The marine environment by itc very nature does not permit such a semantic
assimilation.

It will be showvm, first of all, that very feu countries have special
legal regulations; the majority extend legislation concerning parlis or nature
conservancy to marine areas. lleverthelegs, it is possible to indicate the main
characteristics of marine protected areas as regards their purpose, thelr physical
nature, the regulations by which they are protected and their monagement.

Thig initial statement of the situction worldvide will have removed an
element of the unexpected from an analysis of the legislation applicable to the '
Mediterranean, since the number of legally protected marine areas is very low in
that region, and it will therefore not be surprising to note that relevant special
legislation is rare or even non-existent. This lacuna in the legislation is the
more striling in that the marine {lora and fauna of the HMediterranean is especially
interesting scientifically and is seriously threatened by the sharply conflicting
use made of the coast in this region (high density tourism and rapid industrial d
development), It would therfore scem to be a matter of great urgency to make
the various Siates concerned avare of the need fo clese the present legal gaps
either by more systematic extension of existing but little used legal arrangements
(State leases, sea Tishing snd lunting rescrves), or by prepaving nev legislation
for the protection of the marine flora and fauna. Thus, this report summarizes
the problems involved in the protection of a marine area and the possible solutions.
The Mediterranean States might algso, if they so wish, base an adaptation of their
domestic law on this account.

The present analysis will be concerned withs:

1., EBExamples of specific legislation on marine protected areas throughout the
world.

2. The law applicable to marine wrotected areas in Mediterranean countries,

b Issues involved in preparing legiglabion on merine protected areas.
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I, EXAMPLES OF' SPECIFIC LEGISLATTON ON MARINE PROTECTED AREAS THROUGHOUT
THE WORLD

Legislators have evolved specific laws to regulate human activities in
connexion with the sea, dealing with fishing, hunting, minin~s operstions and
navigation., However, when it came to proteocting certain sea areas, institutions
initially designed for land areas were transposed, This was how the first protected
marine areas were established in the United States of America. Other countries and
the United States itsell subsequently prepared laws that did embody the specific
nature of the marine environment, since vhen the gquestion has arisen as to vhether
the establishment of marine protected areas requires its own legislative framework.
The practices followved by ‘the various States which have organized the protection of
marine spaces offer as wide a range of answers as it is possible to imagine.

To begin with, separate consideration should be given to one category of States,
those which do not yet have general regulations for protected areas or for nature
conservancy., The designation of an area in those countries has to be based on a law
or a special decreey; 1/ and if it is desired fto link it to a text of more general
scope lawe unconnected with the subject have to be used. Thus, the national park
of the Los Roques archipelago in Venezuela has its legal basis in the Ley Forestal,
and the Colombian park in Tayrona and the "underwvater sanctuary" of Cape San Lucas
in Mexico are organized with reference to laws on sea fishing, g/

Among the countries vhich have adopted legislation on protecited natural spaces
a first group, which includes France, and also Kenya and the Seychelles, j/ has used
texts containing no special provision for the marine environment.

A second group has laws applicable to land and to sea but with special sections
devoted to marine areas., For example, the Japanese law on natural parks of
16 May 1970 distinguishes betueen "special marine areas" and "marine parks”.

States which have enacted special laws for marine protected areas constitute a
third group, in which may be included New Zealand uith the Marine Reserves fct of
20 September 1971, and Trinidad and Tobago with the Marine Areas (Preservatlon and
Enhancement) Act ol 11 Pebruary 1970.

;/ The French decree of 30 December 1924' "Establishing a national park in the
French possessions in the Southern Hemisphere™ should be included undexr this heading.
In 1938 the park thus created became the French Antarctic Territories Nature Reserve.
Journal Officiel October 1938, p.12471,

g/ Venezuela — Decree No. 1061, 9 August 1972 ~ Gazeta Oficial No. 29883,
18 August 1972, p.223,.
Colombia ~ Resolution No. 903 of 21 October 1969 - Diario Official No. 32 958
of 16 December 1969, p.629.
Mexico — Decree published in Diario Official No., 20 of 29 November 1973, p.6.

3/ Xenya — The Wildlife (Conservation and Management) Act 1976 and The Wildlife
(conservation and Management) Regulations 1976.
Seychelles - National Parks and Nature Conservancy Ordinance, 1969-1973. -
France — Law No. 60708 of 22 July 1960 egstablishing national parks.
Journal Officiel of 26 July 1960. Law No. 76 629 of 10 July 1976 on nature protection
and decree No., 77 1 298 concerning nature reserves, dJournal Officiel of
27 November 1977.
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Federal legislation in the United States of America combines the different
possible approaches, Texts common to land and sea have served for the establishment
of national parks, naticnal monuments ox national shores including mavine spaces.

A text specific to the marine environment, the Marine Protection, Research, and
Sanctuary Act of 1972, institutes the category of marine sanctuaries. Certain
marine reserves have, in addition, been organized on the basis of a law of 1976 on
sea fishing or on texts relating to wildlife habitats. 1/

Finally, Australia and Norway deserve special mention. The first has general
legislation, the National Parks and Wildlife Consenvation Act of 13 March 1975, in
which there are certain provisions dealing with parks and marine reserves. But, in
addition, a special federal law, the Great Barrier Reef Marine Park Act of
20 June 1975, was enacted for the whole of a coast some 1500 kilometres long. g/
Noxrway, for its part, has taken a number of measures to protect the flora and fauna
of the Svalbard archipelago based on the Svalbard Act of 1925, which was enacted in
application of article 2 of the Spiisbhergen Treaty signed on 9 February 1920, As a
result of this legislation the whole archipelago is a vast protected area in which
certain spaces have been established as parks or reserves. 3/

It would be risky, in view of all these possibilities, to make a value judgement

#"

and to give-outright preference to one solution rather than to another. Any comparison

mst take account of the legislative arrangement and administrative circumstances of
each particular country. The fact that the Anglo-Saxon world is in principle

accustomed to very precise and very detailed laws is conducive %o the framing of

rules for each subject and for marine protected #reas in particular. The fact that
the Latin legal tradition favours short statements limited to the basic principles
vhich the regulating authority has to implement enables laws to encompass relatively
separate subjects and may thereby render the enactment of a special law for marine

areas less necessary.

The present reviev is confined to laws specially relating to marine areas since

they highlight the legal problems arising from the protection of the marine environment.

Two main themes emerge from their different elements, one the lezal approach used for

marine protected areas, the other the institutions governing themn.

|

;/ Fisgh and Wildlife Conservation Act 1934, Fish and Wildlife Act 1956,
National Wildlife Refuge System Administration Act 1966, Wilderness Act 1966,
Endangered Species Act 1966, amended in 1969, 1973 and 1978, Fishery Conservation
and Management Act 1976,

g/ Only federal legislation is taken into account. However, it is noteworthy
that in Queensland national parks are governed by the Forestry Act 1959-1971. When
this State wished to give & legal basis to protected marine areas it used the
Torestry Act, with the addition of amendments relating to the marine environment
embodied in its Act to amend the Forestry Act 1959~1968 in certain particulars with
a view to providing for the establishment of Marine National Parks, 22 April 1971
"(citéd as Forestry Act Amendment Act 1971). |

j/ The 1920 Spitshergen Treaty recognizmes Norwegian sovereignty over this region

while guaranteeing the rights of nationals of the parties to pursue their economic

activities therein. TUnder the provisions of Article 2 it is the concern of Norway to

maintain, take or decree measures for ensuring the conservation and if necessary the
reconstitution of the flora and fauna in the said regions and in their territorial

vaters ... » An analysis of the legislation adopted in application of these provisions

can be found in the publication of the Ministry for the BEnvironment, Environmental
I'egulations for Svalbard, Oslo 1974.
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A, CHARACTERISTICS OF MARINE PROTECTED AREAS

Having elected to search for the characteristice of protected marine areas in
arid texts rather than on the sea shore, an attempt must be made to identify a legal
concept and to talke stock of the applicabla protective measures,

1. The concept of a marine protected area

The concept of a marine protected area combines two approaches: +that of the
purposes apsigned to the area and that of its physical nature,

h (a) The purposes of marine protected areés Y ) .

The purposes assigned to marine protected areas, apart from the Australian
Great Barrier Reef Marine Park, are identical with those of areas on land.

In their declarations of principle, legislators affirm a wish to proiect certain
parts of the marine environment on account of their unique or threatened nature, their
research interest to scientists, or so as to facilitate their use and enjoyment by
the public, These different ends are not always easily reconcilable and, as we know,
the tendency in practice has been btowards a specialization of protected areas. Thus
the Council of Burope, in its well-known classification, distinguishes between four
types of zones, 4, B, C, D, ranging in purpose from the strict conservation of nature
to the pre-eminently recreational. Despite different national nomenclatures, it is
generally agreed that sitrict reserves correspond to zone A3 +that the other reserves
presuppose effective protection of the natural environment, but compaiible, possibly,
with regulated frequent visits by the public., ILastly, nature parks, zones C and D,
tolerate an extensive and constant human presence. 1/ All these categories are
represented in marine areas;jg/ although with some ‘shift in emphasis, Nature parks
have been created to help to bring city dwellers into contact with nature in an
already populated environment where existing economic activities are maintained as
far as possible or whewe, as in the case of the United Xingdom's national parks, the
German Naturpark or the French regional parks, a privileged region is developed. But
it is not at all clear that the city dweller's need to commume with nature is
satisfied in a mar.ne protected area in the same way as in a forest, and by
definition there is no question of maintaining agricultural undertakings or
handicraft activities in such areas, It is more a question of satisfying man's
curiosity about the sea. The most sophisticated model of this kind, the Japanese
marine parks, gives the feeling of being in a kind of antiquarium., The selection
criteria for protected zones are significant in this respect. 3/

Characteristic sea floor topography and abundant fauna and floras;

Water of high transparency unlikely to be turbid or polluted;

1/ Classification of the Commission on National Parks and Protected Aveas (CNDRA)
of the Internatiomal Union for Conservation of Nature and Natural Resources (IUCN).

g/ An explicif reference to strict reserves is rare. An example may be found in
section 32 (7) (e) of the Great Barrier Reef Marine Parlk Act, ‘which provides for some
areag of the Great Barrier Reef o be preserved in its natural state undisturbed by
man for the purposes of scientific research., . P

3/ Criteria for the selection of Marine Park Areas. In Marine Parks in Japan,
May 1975, publication of the Marine Parks Centre of Japan. Environment Agency, p.4.




Absence of excessively fast sea currents or over violent waves;

Adequate space, on the adjoining land, to erect such facilities as passenger
quays, restaurants, exhibition centresg, caxr parks, etec

Absence of any risk of the underwater landscape being destroyed by any kind
of industrial exploitation;

The "purpose'" of the marine protected areas;

Archaeological purpose; one of the marine sanctuaries in the United States,
the Port Jefferson Wational Monument, is aimed at protecting the Monitor Wreck
(cf. Claude, p.14);

The use of archaeological marine parks is allowable in two situations that are
not mutually exclusive:s

l. In order to protect a wreck of an archaeclogical site from plunderers;
2. The corganization of guided tours for already experienced (souba) divers.

In short, everything is done to permit viewing from a glass~bottomed boat ox
through underwater viewing chambers. Instead of bringing fish to the land, people
are taken on or under the sea, but this new type of show gtill hag to be viewed
through glass.

Lastly, the reason for the establishment of a marine national park given in one
of the legislations examined ;/ is its importance in the reproduction of wvaluable
fishery species. The Queensland Fisheries Habitat Heserves Regulations 1968 provides
for the complete protectron of mangrove areas and marine organisms in the internal
waters of that State. Any activity likely to affect the quality of the water or the
sea~bed in that area is banned. 2/ As regards hunting or fishing reserves on land,
it is considered - although the matter is still open to debate -~ that these do not
come under the category of natural protected areas, since active steps are balen in
them to ensure the genetic improvemenbt and development of game species. Does this
also apply 1o marine spawning-grounds? Are they really nature reserves? It must be
acknowledged that the texts mentioned do not include any measure in respect of
feeding, restocking, elimination of predators, or selection of the best breeding
stocks.

The Australian Great Barrier Reef Marine Park Act embodies a truly original
approach. As already stated, this Park covers the whole of the north-east coast of
Australia, roughly from the Torres Strait to Brishane, a distance of some
1500 kilometres. But the various zones are not a continuous whole. The Act
simply provides that any land or part of the sea inside the Park boundaries may be
degignated as one of its protected areas, without there being necessarily any

O l/ Colombia, Resolution No. 903 of 21 October 1969 governing fishing in the
maritime zone of the Waturel Tayrona National Park. Diario Oficial No., 32 958 of
16 December 1969, p.629.

g/ Rooney, Talbot and Clark, Marine Reserves vol. 1, Macquarie University
(Australia), 1978, 1.187 ei seq.
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continuity between them., It should -be added that. the Parkshas its own Authority
which is independent of the services responsible for managing obher Australian parks
and. reserves.. This Authority is required te prepare and implement a zoning plan,
having regard to the following object: ;/

(a) The conservation of the Great Barrier Reef;

(b) The regulation of the use of the Marine Parlk so as to protect the
Great Barrier Reef vhile allowing -the reasonable. use of the Great Barrier Reef Regions

{c) The regulation of activities that exploit the resources of the Great
Barrier Reef .Region so as -to minimize the effect of those actlv1t1es on the Great
Barrier Reef' e

(a) The reservation of some areas of the Great Barrier Reef for its appreciation
and enjoyment by the public; and

(e) The preservation of some areas of the Great Barrier Reef in its natural
state undisturbed by man except {for the purposes of scientific research.

It is plain to see, from these provisions, that the formula of marine protected
areas has been utilized not in order to preserve particular zones, but to place the
plaming of an extensive maritime feature under a single Authority, and in a region,
moreover, which is far from depopulated. A cursory glance at the map will show that
tropical crops, mining undertakings and quite a few sebttlements are. to be..féund..there.

But a marine protected area is not merely an area earmarked Tor a particulazr
purpose. It has to be established in how far it is coextensive with the water mass -
or includes portions of land.’

(b) The physical nature of marine protected areas

A marine protected area is both horizontal and vertical in ite extent.
Horizontally, sucit an area may extend, -on the seaward -side, as far as the limits of
State jurisdiction, within the territorial sea. Recent develédpments in the law of
the sea and the extension to 200 miles of a zone -of exclusive economic competence
for the benefit of the coastal State raise the question of whether parks could be
established in that zone should this concept be applied by Medditberraneen- coastal -
States. -While, on the one hand, -the right of a coastal State to control the
exploitation of natural resources in that region would be recognized, that State on
the othex hand, would not be able to object to the free passage of vessels in the
interests of enV1ronmental protection. 2/ In fact, references in basic fexts to
limits to the potential extension of parks touwards the open sea would appear to be
rare. Mention may be made of the legislation of the Netherlands and of Trinidad and
Tobageo, which refers to the terwitorial sea, and of the United States of America,

;/ Great Barrier Reef Marine Park Act 1975, s.32 (7).

g/ Article 211 {6) of the Informal Composite Negotiation Text is of interest
in this context as a possible qualification of the statement.
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where the Marine Protection, Research and Sanctuaries Act of 1972 authorizes the
designation of marine sanctuaries extending as far seavard as the outer edge of
the continental shelf, as defined in the Geneva Convention on the Continental Shelf. ;/

On the landward side, the legislation of New Zealand and of the United States Act
on marine ganctuaries limits protected areas to the high water level, but these
instances are exceptions. In the second case, moreover, it should be explained that
marine sanctuaries are, for preference, set up so as to border upon other protected
areas which complement them on land. g/ The Marine Areas Act 1970 (s.2) of Trinidad
and Tobago states that the term marine areas "includes any adjoining land or swamp
areas vhich form within certain submarine areas a single ecological entity". Other
texts refer to the “foreshore" (Seychelles, National Parks and Nature Conservancy
Ordinance 1969-197%, s.(2)), or, more generslly, to areas which are part of the
Marine Park (Australia, Great Barrier Reef Marine Park Act 1975, s.31). j/ Apart
Trom administrative considerations, it may be useful, as suggested in the Trinidad
and Tobago Act, to extend a marine protected area on the landward side so as to
superintend phenomena on land that have an impact on the neighbouring marine
envircnment. But another possible solution to this problem, as will be seen, is
to extend the scope of the statutory power necessary for protecting the park heyond
its boundaries. As for the specific delimitation of reserved spaces, this is left
t0 clagsification instruments based on reference to geographical points, and
especially to longitude and latitude.

As regards vertical extent, the most detailed provisions are those in the
Great Barrier Reef Marine Park Act 1975 which includes in the Marine Park subsoils
extending to such depth as is specified in the Proclamation declaring an area part
of the Marine Park, the arrspace above the area, extending to such height above the
surface as is specified in the Proclamation, likewise the waters of any sea within
the area and the sea-bed beneath any sea within the area. The other texts are far
less precise, but there again, there is the possibility of de facto control through
protective measures.

;/ Trinidad and Tobago, Marine Areas Act 1970, .2, Marine areas are included
in "the territorial seal,
New Zealand, Marine Reserves Act 1971, s.2. Marine areas are included in
"the territorial sea of Hew Zealand as defined by section 3 of the Territorial Sea
and Fighing Zone Act 1965% .., and in the internal waters of New Zealand.
United States of America, Marine Protection, and Sanctuaries Act 1972,
article 302.

g/ Directive of the National Oceanic and Atmospheric Administration (NOAA).
Department of Commerce, Marine Sanctuaries 15 CFR Part 922 (20 June 1976).

j/ The Schedule to this Act defines the Parlkt boundaries. These are fixed, on
the landward side, at mean low water, so that the "lands" included in the Park can
only be islands.,
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2. Measures for the protectlon of marine protected areas

Measures for the proteotlon of marine protected areas are amply described in
Anglo~Saxon~type basic texts, ' Some adopt a direct approach by defining a whole series
of offences. 1/ Others entrust this task to the statutory amthorities, but in that
cagse, the legislator lists in equally minute detail the specific points which will
be the subject of prohibitions or restrictions. 2/ Tt is customary to add a provision
authorlzlng the administration to take, in addition, any step it may deem necessary
to ensure observance of the principles and directives laid down by the 1eglelator,
so as to safeguard the freedom of action of the implementing statutory authority.

Considerable space is accorded to the repressive aspects of protection. All the
laws studied confer on rangers, inspectors or others responsible for policing
protected areas the power to check bags, containers, and vehicles and to seize any
suspicious object. Pehalties, often entailing short terms of imprisonment, are
coupled with restitution measures: the specimens, objects and vehicles involved in
the offehce are geized to the benefit of the protected area, or the offenders are
obliged by sentence to pay the administration of the protected area suis equal to
the market value of the natural element (animal, rocks, etc. ) illegally removed, or
to pay for +the restoratlon of damaged areas.

The;e is nothing in this type of provision which is peculiar to the marine
environment, wnless it is the right to stop a vessel to carry out a search and, if
necessary, to seize. What are more interesting, in the present context, are the
neasures designed to prevent harm to the natural envirvomment and to control human
activities.

It would be tedious to list the measures ftaken to protect the natural environment
from human interference. Different wordings apart, they are practically the same in
all legislations. More often than not the only difference is in the wording of
prohibitions applied in protected land areas; depending on whether they derive from
Anglo~Saxon or French law. By and large, it is forbidden to kill, wound, catch,
collect, harm or molest any animal, plant or mineral association, including through
the introduction of extraneous species.

Bea water is the subject of special protectiive measures. The New Zealand
legislation labels as an offender anyone who "discharges or causes to be discharged,
directly, or indirectly, any toxic or polluting substance of any kind injuriocus to
plant or animal life", ﬂ/ Under Japanese law, it is a crime %o pour a liquid into
the sea from the surface or by discharge from the shore or to abstract sea-water at
the surface or by pipe-~line from the land. 5/ Some texts go further and try to rule

;/ New Zealand. Marine Reserveg Act 1971, .19 on offences within a reserve.
2/ Australia. Great Barrier Reef Marire Park Act-1975, - s.66.

g/ As an example of the specificity of prohibitions, mention may be made of
the provisions of the New Zealand Marine Reserves Act 1971, which states that every
person who "wilfully digs, cubs, or injures the sea-bed, or leaves any rock, stone
or boulder overturned ,.." commits an offence (5.19 (l) (e)).

4/ Marine Reserves Act 1971, s.19 (1) (b). Cf. also, the Seychelles legislation;
article 11 (c¢) of the Statutory Instrument No. 58 of 10 July 1973, containing the
Ste., Anne Marine National Parlk Regulations.

5/ National Parks Act, 1970, article 27 (3) (4) and article 18-2.
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out any adverse effect on the marine environment from points outside the park
boundaries. In Australia, the Gréat Barvier Reef Marine Park Act confers
authority for "regulating or prohibiting acts (whether in the lMarine Park or
elsewhere) that may pollute water in a manner harmful to animals and plants in
the Marine Park" (s.66 (2) (e)). More limited in its scope, the Japanese Act
prohibits any person from causing the raising or lowering of the level of the
rivers and lakes included within the boundaries of a special marine area or of
the amount of their waters. In a similar context, but also transcending the
boundaries of the protected area, it is likewise prohibited in Japan to alber the
appearance of the sea-~bed within a radius of one kilometre, ;/ Although it is
relatively easy to formulate the most absolube prohibitions, it 18 a well-known
fact that in practice the protection of nature implies the harmonious regulation
of human activities within the protected area. But such regulation, which in
Burope at any rate is the major problem of areas on land, is exercised under very.
specific circumstances in the case of marine protected areas.

Pirst, the gresbter part if not all areas come under the public domain.,
Privately~owned land accounts for only an insignificant part, on tiny islands.
That being so, it is easy, when such land becomes a nuisance, to do away with it
by purchase or through expropriation, without undue charge on the exchequer. In
principle, the public authorities have jurisdiction over the sea-bed and over the
surface of the sea. Moreover, marine zones are obviously much less easy of access
than are areas of land., The use of boats vhich such access presupposes limits the
frequency of visgits and at the same time malkes monitoring easier, However, there
are a number of interests bound up with sea coasts which legislators have been
unable to ignore: the livelihood of the inhabitants of the protected areca, water
sports and recreational activities, economic interests and shipping.

Once the right of private persons to reside pexmanently on a particular island
of a protected area is recognized, they must be allowed to lead a life in accordance
with their customs, and this may perhaps necessitate the relaxation of rules that
are too strict, as is done for fruit picking in protected areas on land. Barring
the wvery special case of the measures taken on behall of the Aborigines in Australia,
or the Maoris in New Zealand, only one of the legislations studied tackles this
prohlem, namely the Seychelles Ste. Anne Marine National Park Regulations, which
accord regidents on private land within the National Parxk the right of access by
boat to their property, to beach, careen, c¢lean, scrape or paint any craft or
veasel within the National Park and lastly, to take fish from the sea. The Park
Commission issues, for each family, licences for the taking of fish in casiers or
on hand-lines or for the collection of shell-fish under very strict conditions
and under its control. 2/

1/ National Parks Act, 1970, article 20 (1) (2) and (6).

2/ The Ste. Anne Marine National Park Regulations 1973, articles 3 (1) (b),
11 (b), 12, 13, 14 and 18.
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Problems arising in conaexion with water sports and recregtional activities
are normally resclved by means of zoning in the protected areas and the right to
control the movement of persons, The Ste, Anne Marine National Parl Resulations
holds guilty of a- offence "any person wh~ uses or causes or permits to be used
in the Wational Park any surf-board or waver-ski®. 1/

As regards economic interests such as aguaculiure or mineral extraction,
there are two conflichting viewpoints. The New Zealand legislator gives these
interests precedence over the conservation of the marine natural environment.

No area in respect of which any lease or licence for the establishment of marine
farms is in force mey be declared a marine reserve. The establishment of a
reserve does not directly put an end to existing mning interests or prevent the
issue of new licences. In principle, the exercise of thesé rights, old or new,
must be in accordance with the regulations in force in the reserve. But as it
would appear impossible for this requirement to be met without leading to a
cessation of activities, the law provides for the posgibility of submitting guch
activities to rules derogating from common law established jointly for this
purpose by the Ministers of Marine and Mines., Lastly, the legislator invites
the Minister of Marine to refuse to declare an area a marine reserve if such
declaration would ’

ninterfere unduly with any estate or interest in land in or adjoining the
proposed reserve ... with any existing right of navigation ... with
commercial fishing ... with any existing usage of the area for recreational
purposes ,.." 2/

To appreciate the true value of such provisions, it must be explained that in

New Zealand, other bodies besides the State and even, indirectly, ordinary
citizens are entitled to initiate the administrative procedure for the establishment
of a rveserve. The role of the Minister is to exercise the power of prevention
through well-founded decisions., The legislator has provided him with an arsenal
for this purpose. Obviously, his intenbion has been to prevent ill-considered
moves in this direction and not systematically to settle dismutes in favour of
sconomi.c interestz, Other legislations w:uich do not have t: .8 same concern at
heart prohibit mining operalions outright. The CGrealb Barrier Reef Marine Park - -
Act 1975 also makes provision for "regulating or prohibiting the carrying on of
any trade or commerce in the Marine Park".

;/ Ibid., article 5.
2/ Marine Beserves Act 1971, s.4 (1), (5), (6), 5 (6).

3/ 8.66 (2) (j). Cf. ibid. s.38 concerning the prohibition of mining
operations and the Japanese Natural Parks Act 1970 article 20-1 (5), 272 (3).




- 14 -

Shipping problems are dealt with in all legislations. In Australia, the law
states that a 'vessel' means a "ship, boat, raft ox pontoon or any other thing
capable of carrying persons or goods through or on water, and includes a
hovercralt™. ;/ Bqually with other texts, the Act cited makes no distinction
between pleasure and commerce, and betwyeen sailiosg vessels or mobtor vessels.

The general principle is one of the free movement of vessels in accordance with
the rules of mariiime law. But such movement may be controlled, either to
preserve certain zones or to require the use of shipping lanes or the observance
of maximum speeds. It way moreover give rise to the levying of charges. The
right of mooragé and access to the coast is likewise recognized subject to
observance of the police regulaticns. The threat that the use of marine anchors
congtitutes to the natural envirdmment and especially to beds of submerged
vegetation is well-known, Such use, vhich is expressly prohibited by the

New Zealand and Seychelles laws, 1s covered by the general power to make
regulations relating to the use of vessels in the Australian Great Barrier Reef
Marine Park. 2/

In seeking to identify the characteristics of marine protected areas, the
accent has been placed on factors affecting the area itself, that is to say, the
purposes assigned to it, the natural enviromments it may comprise and the
protective measures it presupposes, It is now necessary to investigate how fax
the particular features identified are covered by suitable administrative
institutions.

1/ Great Barrier Reef Marine Park Act 1975, s.3.

2/ New Zealand, Marine Reserves Act 1971, s.23;
Seychelles, The 3Ste., Amme Marine National Park Regulations 1973,

article 10;
Mustralia, Great Barrier Reef Marine Park Act 1975, s.66 {2) and (7).
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B, MARINE PROTECTED AREA INSTITUTIONS

- The term 1nst1tutlon, as .is lmown, denotes both .that which has.been created and
the creative act itself, On the strength of thls conveniently dual meanlng, it is
now possible to-raise two quite separate questlons, the first gconcerning the
administration of protected marine areas and the second their establishment,

1, The administration of marine protected areas

LTI .- P

The administration of marine protecicd areas most often coincides with that of
protected areas on land; -only rarely are the two separate.

(a) Joint administrative organimation

A joint administrative organigzation is found in Australia, the Seychelles and
Japan. The legislations of thoge countries deal with protected areas as a whole,
making special provision, as we have seen, for marine protected areas. However,.no
provision is made for any special administrative body. ox management techniques for
these latter areas.

The three countries have adopted & system of 301nt administration in that .
protected areas are not by any means autonomous units endowed with a legal personality
Hevertheless, they are not administered directly by State departments, bubt by an
agency which does have a legal personality: the Enviromment Agency in Japan, the
Hational Parks and Nature Conservancy Commission in the Seychelles and ﬁhe Director
of National Parks and Wildlife in Austrelia. 1/ In the Seychelles and Australia
these bodies have been set up by special laws governing national protected areas,
and their functions appear to be limited to the management, and the establishment,
of protected areas under the survelllance of the competent minlgtries. - )

(b) Separate admlnlstratlve organization

Separate administrative organizations are to be found in very different
contexts., Two casces may be disposed of curckly as being of little significance: the
Trinidad and Tobago Marine Areas Act 1970 and the lew Zealand Marine Reserves Act
1971. The fommer, which is very sketchy on cvery aspect ‘of the subject, merely
states that the Minister of Agriculturc, Lands and Fisheries may designate any
portion of the marine areas of Trinidad and Tobago as a restricted arca and that he
may assign its management as he sees fit. g, The llew Zealand Act places marine
reserves under the direct authority of the lfinister of Marine. The idea of a
higher marine agency is known to have been suggested in France in some gquarters.
Generally speaking, the question of knowing %o which ministerial departments
protected areas should be assigned is controversial. It is posgible to call to
mind as many ministries in this context as thore are countries studied. DBut the
comparigon would be meaningless. The queostion of administrative subordination
depends on a number of factors such as the finsncial resources of the countiy

. *

1/ National Parks and Wildlife Conservation Act 1975, s. 15 (1) "Thore shall
be a Director of National Parks and Wildlife, who shall be a corporation with
perpetual succession - (2) the corxporation shall have a seal, and may suc or be
sued in its corporate name ... ebc."

2/ S.5 "The Minister may assign to any Doard, Committee or similar body ...
regspongsibility for the control and managoment of any restricted area ..."
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concerned or the special traditions and features of its administrative bodies.
In short, any valid approach in comparative law requires a knowledge of the
inside realities of public services which cannot be gleaned merely from reading
legal texts. Been from this angle, the experience acquired with the Great
Barrier Reef in Australia will evoke more interest. There, the Marine Park in
the north-sast Great Barrier Reef Region has been separated from the common
law governing protected aresas and its administration entrusted to an autonomous
body: the Great Barrier Reef Marine Park Authority. 1/

This Authority, which consists of & Chairman and two other members appointed
by the Governor-General, one of them on the nomination of the Queensland
Government, has s Consultative Committee consisting of at least 1% members, its
Chaiman being nominated by the Authority. One~third of the members are
nceminated by the Queensland Govermment, the others by the Federal Ministex,
Bach represents a department or suthority of Australia with interests in the
Great Barrier Reef or the Great Barrier Reef Region. Doubtless university and
scientific establishmentscan be included in this latter category. The act is
very laconic on this point. 2/ Its main purpose is obviously to ensure
co-operation between the Federal and Queensland Government publiec services.
There is no mention of the inhabitants, of nature conservancy associations,
private interests orof any scientific advisory body whatsoever. The Authority
is backed up by an administrative machinery and by a police force, the "park
inspectors". The moneys payable to the Authority are directly appropriated
for the purposes of the Authority by Parliament. The Authority'!s functions
are twofold. UFirstly, it prepares plans on the development of the Marine Park
and is solely responsible for proposing -which arcas should be declared to be
parts of that Park, for preparing zoning plans and making recommendations
regarding the necessary regulations to be promulgated by the Governor—General.
The proposals’ regarding the designation of protected areas, and the zoning
plans, are referred to the Minister and Parliament for approval. However, the
Act authorizes the Governor-General to confer functions on the Authority for
the purposes of the regulations. j/ Secondly, the Authority is responsible
for the management of Park areas, in which respcect it has an independent power
of decision. But it must comply with the directives of the Minister who
supervises its acbivities., The Act requires the Authority to co-operate with
other public authorities and particulerly with the State of GQueensland. It
expressly provides for the possibility of co-operation with the Director of
National Parks and Wildlife. The Authority may propose that certbain parts
of the Park be declared special. arcas to be administered by the Director and
made subject to the provisions of the National Parks and Wildlife Consexrvation
et 1975,

1/ Great Barrier Reef Marine Park Aot 1975
2/ Ibid., s. 22 (b) (6)
3/ Ibid., s. 66 (2) (a)
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In the case of marine sanctuaries in the United States, responsibility
for preparing the policies for their establishment devolves.on a special body,
the National Ocesnic and Atmospheric Administration (WOAA), although it does
not administer the Park areas directly. vhis task is entrusted to the body
responsible for the management of an adjeining Parlc area, whether it be the
National Park System or a State department. In open cxpanses of sea, it may
be assumed by the Coast Guard or by the coastal State. 1/

Finally, enother area in which the different legislations studied provide
some original solutions, without it being possible to say whether they are
suitable for marine protected areas, is that of designation-procedures.

2. Egtablighment of marine parks

With the exception of Trinidad and Tobago, where marine parks are
established by a simple ministerial ordexr without any other formalities, the
different legislations provide for more or less complex designation procedures
" and participation by the public in that process.

(a) Degipgnation procedures

In countries where the management of marine protected areas is entrusted
to an autonomous body, the procedures for designating protected areas are
initigted by the latter. After that, several options are open, involving the
intervention of various bodies and ultimately requiring CGoverrment approval,
after public inquiries have been made., In the Seychelles, 1t is the Commisgion
itself which decrees such designation after Govermment approval has been
gecured. In fustralia, under the National Parks and Wildlife Conservabion
Act 1975, an area is declared fto be a park or a reserve by Proclamation of the
Governor~General on the recommendation of the Executive Council after considering
the report of the Director of National Parlks and Wildlife. Also, the Director
is required to prepare a plan of management i1n respect of the said park or
reserve which mush be referred first to the Minister and then to both Houses
of the Parliament., The latter have 20 days in which to approve the plan ox
tc pags a resolution disallowing it. These procédures are of interest not
g0 much by virine of the various authorities involved as for the importance
they assign to the public and to the entities concerned.

(b) Parbicipation of the public and of the entities concerned

Participation of the public and of the entities concerned is organized
through classic public inquiries. However, one legislation, that of New Zealand,
goes beyond simple consultations and gives the public a real right to initiate
proposals.

Consultations have to be carried out in accordance with the customary rules
governing publicity and time-limits in order to ensure their regularity. They
would nct merit any special attention were thoy not acconpanicd, in Justralian
law, by thec obligation for the Government to cxzapmine the objections formulated
and reply to then, This obligation' rocurs at all stages of the procedure. The
Authority is required to transmit to the Minister a file containing the objections
formulated in writing during the public inguiry, together with its ovm replies.

A — L D

l/ Claude Lambrechts, Recherche sur les principes juridiques relatifs aux
parcs maring. Journdes d'Etudes sur l¢ négimc juridigue des parcs marins,
Nice~Port Cros, 28-29 May 1979, p.18

1
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If the Minister decems it necessary to alter what tho Authority proposes, he is
required to notify the Authority to that effect. The latter's objections to the
amondments proposed by the Minister, and the rcasons why the Minister nevertheless
maintains his stend, must be laid before Parliament. By these means, the practical
ugefulness of consultations is censured at all leovels, before resorting to any
litigation againgt the final decision.

The New Zealand Act goes further in associating the public with the decision-
making process by authorizing it to take the initiative, Wo Order in Council
declaring an area to be z marine reserve may be made ... unless a uwniversity ...
the Nabtional Parks Authority, a body appointed to administer land subject to the
Regerves and Domains Act 1953, where such land has frontage to the sea-coast, or
any incorporated society ... engaged in or haoving ag one of its objects the
scientific study of marine life or natural history ... has made application to the
Secretary for Marine and for the adoption of such an Order. 1/ In view of the case
with which an association may be fommed, cvon for the study of marine lifec, and in
the absence 6f any other specification, it must be aseumed from this text that the
legislator has accorded each citizen the right to initiate the designation procedure.
After consultations with the Secretary for Marine, the applicant must arrange for
his intention to be given the nccessary publicity and call upon all persons wishing
to object to the making of the Order to send their objections -to the Secretary for
Marine within the stipulated time-limit and in accordance with the sftandard
procedure and to serve a copy of the objections on the applicant to enablc the ilatter
to reply. The applicant's notice of intention to apply for an Order in Council, the
objections and the applicant's replies are finally trensmitted to the Minister of
Marine, who may recommend the making of an Order in Council or reject the
application. Although such prccedurcs may well be interesting and even attractive
to a jurist, it must be admltted that they arce not peculiar to protected marlne areas.

There is no Justlflcatlon for concludlng, on the basis of this study, that
there ig an imperative need for special legislation governing marine protected areas.
Some of these have been established throughout the world on the basis of laws
applicable to protected areas as a whole, without any need having been felt to
incorporate specific provisions. Doubtless there is no one asnswer to this question.
While the problems remain the same, solutions will depend on the legal and
administrative set-up of each country. It may be thought, for example, that a legal
toxt on marine protected areas will obviate disputes between the various authorities
regponsible for the coast concerning their fields of jurisdiction. But the
administrative regulations of a country or its legal provisions on protected arcas
of land may be sufficient to rule out any denger of friction. Suffice it to say,
therefore, that there is in the sphere of comparative law, a tendency to introduce
specilal leglslation for marine protected areas.

However, although special laws are onc sure way of resolving the problems
created by the establishment of marine protected areas, the opposite is not
nacessarily true. A law initially conceived for arcas on land docs not necessarily
furnish all the legal instruments required for the protection of the marine
enviromment. At any rate, that is the view which scems to prevail in countries
which have recently developed a policy for the protection of marine spaces.

l/ Marine Reserveg Act 1971, S.5(1)(a)
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II. THE LAV APPLICABLE TO MARINGE PROTECTLD AREAS IN MEDITERRANEAN COUNTRIES

A study of marine protected areas in the Mediterranean shows that practically all
States have been anxious at one time or another to establish special zones for the
marine fauna or Iflora. Too often, wnfortunately, their intentions have not been
followed up by the establishment of protected areas. Far more protected areas are
planned than are 'actually established. No Mediterranean country has any special laws
on marine protected areas; although, as will be shown, protected areas have been
eastablighed in some on the basis of other general or special laws., Consequently, the
legal void is not a complete explanation, even if it does, at any rate, justify the
statements made in the third paxrt of this report, which it is hoped will inspire
Mediterranean States to make greater efforts to protect the common heritage constituted
by the marine environment of this enclosed Sea. Equally, the disappointing situation
as regards marine protected areas in the Mediterranean may stem from official inaction,
but conceivably it may also be due to the very specificity of marine areas at the
level of official competences. The fact that the number of authorities involved in
coastal marine protected areas is considerable has always been an obstacle 1o the
development of coastal protection. The authorities normally competent for natural
areas (Ministry of Agriculture or Ministry of the Environmenit) have to work together
with the Minister for Maritime Affairs or Merchant Wavy, the Minister for Defence
and possibly the Minister for Foreign Affairs. Thus any initiative in this area
calls for satisfactory inter-ministerial co-ordination and the precise delimiation
of powers and authority, and possibly their delegation. This need is all the
greater if, in addition, account is taken of the complexity of the legal status of
the spaces in question {maritime public domain, private coastal properties, local
authority propertles) and the legal vagueness of the limits and physical nature of
the territorial sea in the domain theory of the States concerned. _l/ Fipally, it is
generally agreed that scientific knouledge of the marine environment is quite
inadequate., While 2t ie universally acknowledged that the ecological conditions of
the Mediterranean are dangerously threatened by pollution, by the destruciion of
marine and coastal habitats, and by overfishing and excessive underwater hunting,
there are few in-depth studies on marine ecology from which to identify the most
threatened zones and those to be preserved., In this respect, some of our knowledge
would appear to e gtill in a rudimentary stage or, at the least, research resulis
are contested., The effecis of chemical and radiocactive waste on the marine environment
are the subject of acrimonious digcussions., The Director of the Artois-Picardie
Basin Commission recently declared: "Nothing can be deduced from the gtudies so far
carried out on our coast; few detailed surveys have been made concerning the dangers
of pollutbion, particularly thermal pollution or pollution by biocides.” g/ Hence the
urgent need to prepare maps of the marine biccoencses in the proximity of coastal zones
as proposed by the Council of Hurope with a view to establishing a network of
protected zones in the coastal and marine environment for the Mediterranean region.

A better knowledge of the various species of the flora and fauna and their hebitatswould
undoubtedly facilitate the establighment of protected zones by the various countries.

}/ See, for France, for example, P. Moderne: ILes difficultés Juridiques
concernant le régime des plages el du domaine public maritime. In La protection du

2/  Pregse environnement NWo. 330-11 May 1979
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The task of presenting the relevant law applicable in each State appeared
gomewhat tedious. However, despite fairly wide divergencies between one State and
another, it is now possible to draw up a global balance-sheet of positive law by
dividing up our study into two parts: The establishment of marine protected areas,
and their manager-nt. A review of the first of theme topics will reveal first of all
the underlying legal bases, after vhich the establishment procedure will be considered,
paying attention to the different criteria for designation or re-designation as
protected areas by the modification of boundaries or the rules that apply; the resulis
of thisg exercise will demonstrate the enormous vagueness which exists in the matter
of delimiting the zones created, The section on management will confirm the exireme
diversity which exists as regards administration and the protective measures in force, -
No very detailed legal rules seem to have been established, moreover, in regard to
compensation and sancilons.

A, THE COWDITIONS OF THE ESTABLISHMENT OF MARTINE PROTECTED AREAS ALONG THE
MEDITERRANEAN COAST

1. The legal bagis for the establishment of merine protected sreas

What texts have been used to establish protected areas? The salient feature
would appear to be the enormous variety, together with the total lack of a special
text dealing specificelly with protected merine and coastal areas.

The following situations have heen encountered:
(a) Projects at the planning stage for the creation of marine protected areas.

Some Stafes have shown a wish fto have marine protected areas, for which purpose
they seek fto draw upon their existing general legislation relating to fishing, the
public domain or nature conservancy. Most of them already have seclected gites,
Beyond the legal texts, a desire to establish protected areas is apparent.

In Cyprus, the protvection of turtles appears to call for special emergency
measures, In Malta, the greatest obstacle to the establishment of marine protected
areas stems from .e fact that it is obvicusly necessary to establish them on a
sufficiently large area. Bearing in mind the small size of the country and the
occupation of the coast by bourism, fishing and aquiculture, 1t is difficult to find
a sufficiently large area bto allow effective protection of the bhiotope. The
uninhabited island of Filfla might be envisaged.tl/ The Tebanon also has projects
for ile des Palmiers and 1le des Lapins as protected coastal areas with a marine
zone, 2/ Tn Syria,wetlands and coastal areas have been selected at Sabkhat At Jabboul
and Latakia. 3/

In Libya, aSecretaryship of State for Marine Resources was set up in March 1975
vwith a programme of protected zones, Site studies have been carried oub in liason
with the marine research centre, particularly in the sector where there are major
underwater archaeological sites (Leptis Magna and Sabratha).

_l/ See the report of.Mr. L.J. Saliba, Department of Biology, Malta University;
Colloquivm of Castellabate, June 1973.

2/ See the report of Mr., Sami Lakkis, Colloguium of Cagstellabate, 1973.
3/ Cf. E. Carp, Ocean Management, No. 3, 1978, p. 175.
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Specisl plans, varying in their formalism or strictness, dre sometimes drawn up.
In Syria, a Legislative Decree of 25 August 1964 on the protection of aguatic life
provides a general policy for the protection of marine resources and encourages the
population to lesrn sbout the different marine species {articles 69 and 34). In
France, coastal planning has been undertcken on an experimental basis using categories
of fitness of the sea for specific uses. These marine planning documents are drawn
up in some coastal departments jointly by the State, the local authorities and the
professional organizations concerned with marine problems, They must provide for the
integration of maerine reserves in coastal development so as to ensure that they are
compatible with other competing uses of the coast. Greece has adopted the most
systematic instrument for environmental planning which also includes the marine h
environment. The recent Lew No. 360 of 18 June 1976 (Government Gazetie, section A
No. 151 of 22 June 1976) on environmental planning applies to the entire territory,
including the sea., The natural environment is defined as embracing the land, the
sea and the swrrounding air and including the flora, fawna and natural resources
(articles 1.5)., The institutional and procedural machinery set up by the Law is
degigned to provide for the elaboration of national and regional plans, as well as
specialized plans covering a particular sedtor or an activity, A plan might thus be
drawn up for marine protected areas., These plang lay down the policy to be followed
in conformity with the economic and social development programme.

(b) General texts on nature conservancy may allow for the establishment of marine
protected arecas even if it is not expressly stated that they apply to the marine
environment.

Tn Algeria, Order No. 76-64 of 16 July 1976 (Official Gazette [J.0.] of
10 fugust 1976, p. 788), as amended by Decree No. 70~61 of 25 March 1978
(Official Gazette [J.0.] of 28 March 1978, p. 214) set up the National Office for the
Development of Geological and Recreational Parks and National Reserves. This is a
national public agency which is responsible for developing, managing and organizing
national parks and reserves for the fauna and flora. The 1976 Order states in
article 2 that it concerns the faunas and flora "existing within the national territory
a8 a whole'": it may be inferred that the coast and the sea area under the sovereignty
of the Algerian State are implicitly covered by the text. In some Yugoslav republics,
general laws may be considered as also covering marine areas., Thus; Law No. 5 of
- 13 January 1972 in Bosnia Herzegovina regulates protected arecas or parks, as do a
" law of 6 August 1952 in Montenegro and a law of 1959 in Slovenia. Spain, one of the
first Buropean countries to adopt a law on national parks in 1916, recently revised
its legislation by Law N6. 15 of 2 May 1975 on protected natural areas, The fext
does not mention the extension of those areas to the sea, nor does it contain any
provision to that effect. The territorial coverage is never stated precisely. The
view may be taken that it naturally covers the territorial sea of the Spanish State.
At the same time, & Law of 13 May 1933 governs the protection of sites of higtorical
and archaeological interest. The national park of Dofiana was set up on the bhasis of
the 1916 law (Decree of 16 October 1969 — Official State Bulletin [B.O.E.] 1969,
p. 16,789); it is a coastal park especially designed to protect waterfowl.

(c) Genersl texts on nature congervancy may on the other hand specifically state that
they concern both the land and the marine environment or some of its aspects.

The clearest case is that of France, where several general texts explicitly
apply to marine protected areas. 4 Law of 2 May 1930 allows nalural sites or places
of artistic, historical, scientific, legendary or scenic interest to be classified.
Lav No. 60~708 of 22 July 1960 on the establishment of national parks provides in
article 1 thal parks may be established on all or part of the territory, and that they
may "extend to the maritime public domain". For the authors of the law, who never
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use the term "Marine park', = park is essentially a land area, of which the sea area
is merely a possible exbtension. This possibility became a reality with the creation
of the Port Cros National Park by Decree 63~1235 of 14 December 1963, Much more
directly, Law No. 76-629,0f 10 July 1976 on the protection of nature provides in
chapter IIT, art._cle 16, for real maritiie nature vreserves, This is no longer a
case of a land area extending seaward as in the case of national parks, but of a
zope directly and exclusively covering a marine area., The Law states that designation
a8 a nabural reserve may affect the maritime public domain and French territorial
waters; this implies that, under the Law of 28 November 1963 concerning the maritime
public domain, a nature reserve can cover the sea bed and subseil of the public
domain., The Camargue reserve {1975), the Scandola reserve in Corsica (1975), and
the marine nature reserve of Cerbidre-Banyuls—sur-mer (1974) were set up under the
regime governing nature reserves laid dowm in the Law preceding the 1976 Law i
(article 8 bis of Law No., 57.740 of 1 July 1957). Turkey appears to be in a similar
situation with its general law on parks of 1956 and the creation of several national
parks on the cosst (Olympus, Dilek, Halicarnassus and several protected wetland
areas). In Tsrael, the Wational Parks and Nature Reserves Act of 7 August 1963
(Laws of the State of Israel, Vol. 17.5723) does not specifically mention
geographical coverage. It is indirectly indicated, however, that the purpose of
nature reserves may be to protect water against biological changes (article 1) and
that the protective measures of nature reserves may concern shipping jraffic
(article 37), vwhich implies that they may relate to the maritime environment. This
Israeli National Parks Act, which has been amended repeatedly (Act of 28 July 1974,
Act of 27 March 1968, Act of 23 December 1974 and Act of 17 Pebruary 1975, Laws of
the State of Israel, Vol. 18,5724, 22-5728, 29-5735), has made it possible to
egtablish several marine and coastsl protected areas: Coral Beach Reserve and
Ashkelon National Paxk, each with its own regulations.

(d) TIn some cases, special texts are used to establish marine protected areas.,

The traditional texts governing fishing, hunting (maritime or not), and the use
of the maritime public domain may also be used tc this end. This is sometimes the case
in countries which do not have general lsgiglation on protected aress, and such texts
are sometimes us~d concurrently with more general texts.

Special texts used in the absence of other provisions:

The case of Yugoslavia at the federal level should be mentioned separately.
Reference was made_garlier 4o the legislation of individual federated States for the
establighment of protected areas. At the federal level, a Law of 27 February 1965
on fishing prohibits fishing in places where there are archaeological objects
(article 11).

Tunisia provides the highly interesting example of a Stabte which has effectively
created & protecied area without using a general text but simply by referring to the
legislation on sea fishing. It should he observed furthermore that reference to the
legislation does not appear in the recitals of the Order establishing the protecied
area of Zembra but.in the operative provisions concerning penalties (implementation
of the Decree of 26 July 1951 on sea fishing). An Order of the Minister of
Agriculture (No. 4 of 12 January 1979, Official Gazette [J.0.] p. 152) on hunbing
in the public domain might likewise be used. In the Lebanon, a special text also
appears indirectly to allow the creation of protected areas to counter excessive

e
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underwater fishing. Decision 347/1 of 11 June 1972 of the Minister of Agriculture
(Official Gazette [O.G.] 1972, No. 161, p. 1459) régulates underwater fishing not
only because it is now a widespread sport which attracts foreign tourists but also in
order to safeguard the wealth of the sea, The text establishes that prioxn
authorization must be received for undervater hunting and diving but does nob
explicitly provide for protected areas, with the exception of the coastal strip and
at a distance of less than 2,000 m. around fishing boats (article 4). In Albania,
protected areas are clasegified under a Law on hunting, No. 1351 of 1 November 1951,
and a2 Law on forest conservancy, No. 3349 of 3 October 1963, In Morocco, the texts
on hunting or fishing might be used, 4n Order, No, 1005-75 of 20 August 1975
(Official Bulletin [B.O.]| No. 3282 of 24 September 1975, p. 1128), establishes ,
hunting reserves and areas set aside for hunting by tourists either permanently or
for a period of two years. Dahir No. 1.73.255 of 2% November 1973 (Official
Bulletin [B.0.] No. 3187 of 28 November 197%, p. 2040) regulates sea fishing without
directly providing for reserves., In Syria, special reserves are established for the
protection of sponges. lLegislative Decree No. 30 of 25 August 1964 (Official
Gazette {J.0.] No. 41 of 10 September 1964) on the protection of water life regulates
Tishing and pisciculture both in inland waters and in Syrian sea waters, Article 40
establishes reserves for sponges: "Sponge fighing is permitted in all waters with
the exception of regions where such fishing is prohibited under the orders
promulgated by the Minister of Agriculture for the purpcse of conservation'. Likewise,
according to article 3(b) of Legislative Decree No. 152 of 23 July 1970 (Official
Gazette [J.O.] No. 32 of 12 Avgust 1970) on hunting, the Minister of Agriculture may
prohibit hunting in some regions when the conservation and propagation of game sgo
requires.

Finally, the example of Italy is rather charascteristic of the gituation in a
good many Mediterranean States. 1In Italy, where there-are many protected areas,
including cocastal or marine areas, no general law has been adopted: the protected
areas have been established on the basis of special texts, TFour methods have been
used:

State concesgion: the Miramare Marine Park was set up on 31 May 1973
simply by a concession by the harbour master of Triesie under article 36 of the
Navigational Code. The existing concession was granted on 1 June 1976 and
expires on 31 May 1980, This entirely unprecedented legal basis has
unguestionably made possible an interesting experiment, but the precarious
nature of the concession does not seem well suited to the goals pursued.

Recourse to fishing laws: on the basis of Law No. 963 of 14 July 1965
on fishing, the Montecristo Island nature reserve (Deoree of 4 March 1971), the
Cagtellabate biological monitoring area (Decree of 25 August 1972), the
Uatira Igland restoration area (Decree of 4 July 1973) and the Montecristo
biological monitoring area (Decree of 5 April 1979) were established at the
decision of the Minister for the Wavy.

The creaticn of parks on the basis of regional laws: most regions have
adopted laws on parks and reserves making it possible to establish coastal parks.
The nature park of Maremma in Tuscany was created under such a text
(Be§i0n§l Law of 5 June 1975 Wo. 65, Official Gazette [G.U.] 1975, No. 255,

p. 6783). -
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The clasgification of international wetland areas: a series of lakes or
wetlands communicatbing with the sea have been declared of international
importance within the meaning of the Ramsar Convention by several Orders of
the Minister of Agriculture and Forests (seven Orders in 1977 and 1978),
particularly the wetlands of the Corru S'Ittiri fisheries (Order of
3 April 1978, Official Gazette [G.U.] No. 114, of 26 April 1978, p. 3025).

Speclal texts used at the same time as more general iexts.

In France, while there is a general Law on parks and reserves which can apply
to the marine enviromment, there are at the gsame time special laws applying directly
to marine areas.

Bver since Law No. 68-918 of 24 October 1968 on maritime hunting, it may be said
that the protection of the marine environment through its wild fowl allows for the
creation of genuine maritime protected areas, ;/ Although the protection only extends
to waterfowl, it may have an important effect on the marine ecosystem. Reserves may
be established at sea within berritorial waters, salt water pools or other bodies
of salt water .. and in the maritime public domain {article 11 of the Law of
24 Octobé? 1968). These reserves are created by Order of the Minister responsible
for hunting and the Minister responsible for the merchant navy for a period of not
léss than six years (article 9 of Decree No. 72-876 of 25 September 1972). Thus,
several Orders of 25 July 1973 supplemented by the Orders of 11 and 30 July 1974
established hunting reserves in the maritime domain along the French coast
(78 reserves covering 12 per cent of the coastline).

The protection of fish agsinst fishing way greatly help to improve the balance
of disturbed marine environments. In implementation of old texts on coastal sea
fishing (Decree Law of 9 Jenuary 1852, Decree of 10 May 1862, Decree of
1 September 19%6) an Order of 4 June 1963 provides for reserves or probtected areas in
which either any kind of fishing or the use of hoats over a certain weight or the use
of specific fishing gear is prohibited, These fish reserves are established by
Order of ‘the Minister for the Merchant Navy on the advice of the Scientific and
Technical Institute for Sea Fishing on a portion of the meritime territory within and
beyond the three-mile limit (12 miles since 1971) measured from the low-water mark.
Reserves were created ynder this Order in the maritime area of Dieppe and Fgcamp
between 1967 and 1971 {Order of 13 January 1967), as were protected areas for
shellfish (Order of 1 Feburdry 1977) and a fish conservation area along the Corsican
coast (Order of 20 June 1978). This Order of 20 June 1978 (JONC, 28 July 1978,

p. 5897) does not wholly prohibit sea fishing but states (article 1) that "in order
to foster attempis to restore the shellfish population, fishing is prohibited with
the sole exception of fishing without gear and rod fishing From the land',

In AMgeria, besides the general Law on national parks and reserves of 1976,
Order No. 76.84 of 2% October 1976 (Official Gazette [J.0.] No. 30, 13 April 1977,
p. 442) establishes the general regulations for fishing and provides in article 9
that "sea fishing by any means whatsoever may be restricted or prohibited for a time
or in & place whenever such resitriction or prohibition is consgidered neces8ary for

;/ " D. de Saint Marec, La chasse maritime dane '"la probection du littoral™,
P.P.8. Lyon, 1979.
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the safeguarding of the reproduction of species and for their development!.
Article 10 empowers the Minister responsible for fishing to determine the boundaries
of the various areas in which fishing is prohibited.

Finally, in Spain special laws on fr.shing prohibit the use of bottom-dragging
netg in a depth of less than 100 wetres during certain periods of the year in the
maritime province of Barcelona and the Balearic Islands (Order of the Minister of
Trade of 5 March 1973% concerning fishing in the Mediterranean, O0fficial State
Bulletin [B.0.E.] 1973 No. 1, 23 March 1973, p. 5693). '

2, The process by which marine protected areas are esbablished

The general texts are rarvely very detailed with regard to the ways in which
marine protected areas are to be established, as a result of the absence of specific
legislation for such areas, Customary law rules will apply to all protected areas,
with a number of gaps which can be justified or explained only by a knowledge of the
administrative practices cof each country.

(a) The initistive for the establishment of protected areas.

Because very few texts esgtabligh who initiates the establishing of marine
protected areas, it ig very difficult in practice to know the exact state of affairs.

The most frequent situation is naturally that in which the initiative ig taken
by the central government, in the form of the Ministry of Fishing, of Agriculture
or of the Environment, as the case may be., In some comtries, the initiative is
taken' jointly by the central government and scientific bodies, as was the case for
the Ministry of Agriculture and the Faculity of Science of Tunis in the establishment
of the Zembra reserve in Tunisia. In Israel, a special auwthority for parks and
reserves has the initiative. In France, it is always the central State administration
for national parks., Theoretically, that is also true for nature reserves, although
sometimeg local or regional authorities may request the Ministry of the Environment
to create them.

Exceptionally, private bodies (environmental defence groups) may initiate the
creation process., Thus, Montecristo Island, originally a royal hunting preserve and
subsequently menaged by a hunting association, became a managed nature reserve in
1971, and then a hiclogical monitoring area in 1979, on the initiative of the World
Wildlife Fund, in order to protect the monk seal population. In France, private
landowners may request that property of particular scientific and ecological interest
may be clagsified as a voluntary nature reserve by the Minister of the Environment
(article 24 of Law No. 76-629 of 10 July 1976 on nature conservancy). This foxmula
is of limited interest for merine protected areas, since by definition marine areas
cannot be privately owned. It can therefore apply at most only to the coastline or
the land area of private islands, In Spain, the Law of 2 May 1975 on protected
natural areas also provides in article 12 that the initiative for the creation of
natural parks may come from individuwal or legal persons, Lake Manyas Park in Turkey,
a coastal wetland area, was established in 1950 on the initiative of a private body
(the Turkish Biological Association) and then transformed in 1959 into a national
park with the status of a strict bird reserve. It is one of the weltland areas which
have attracted the attention of the International Union for Conservatlon of Nature
and Natural Resources (IUCN) and of the Council of Furope.
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(b) The process of - creailng protected areas. .
It mlght be 1mag1ned that the creation of any protected area, marine or not,
would bhe considered only after detailed preliminary studies to appraise its irue
scientific interest and: pave the way for delimiting its bounderies. In fact, prior
gtudies of that kind. are rarely obllgatory, even 1f they ate ih fact carried out.
Only too often, marine protected areas are establlshed without careful consideration.

Artlcles 3 and 4 of the French,Decree Wo., 61.1195 of 31 October 1961 on the
establishment of national parks provide for two stages. Preliminary studies on the
degirabiliiy of creating a protected area are carried out by the ministry concerned;
while at the same time local representatives and professional organizations are
copsuited, In the light of those studies and consultations, the Prime Minister
decides whether or not to continue with the project. If yes, the establishment .
procedure is set in motion. For The establishment of nature reserves, the project
dogument must include a report on the purpose, reasons and scope of the fubure -
reserve as well as a "study of the general implications and of the soclo-economic
consequences of the project! (Article 1 of Decree No. 77.1298 of 25 November 1977)
The latter may take the form of an impact appraisal study.

After the studies have been.carried out, the procedure in all courtriés is to
hold consultations with one or more of the follow1ng five sectors: Government
departments, a national nature conservancy council, the public, professional and
scientific bodies, and local 'bodies., Consultation of the various government services
concerned is the most widespread (Algeria, France, Israel, Italy, Spain, Tunisia).
The government authority responsible for the navy is the most directly concerned.
Whent a national advisory body exists, it is always consulted for all protected aresas
(Inter-Ministerial Commission for the Bnvironment in Spain, Inter-Ministerial Council
for National Parks and National Council for Wature Conservancy in France; Parks
and Reserves Council in Israel, which can even propose the establishment of parks °
and reserves). '

Public participation is rarely provided for. In Prance, it takes the form of
a public enquiry: the project documents are made available to the public go that id
may record comments in the register of the enquiry. The results of the survey are
summarized by the committee of enquiry which gives its advice in the 1light of the
comments recelved. The consultation is in no way binding on the decision-making
authority. In some cases; the Spanish legislation provides for the consultation, of, ,:
the persons concerned when. the protected area relates to the public weal (articlg 8.2
of the Law of 2 May 1975).

The consultation of professional bodies (fishermen's unions, Chamber of Commerce,
etc.) is very rare, although essential if the protected area is to be integrated
smoothly into the environment. The Spanish Law explicitly provides for the
consultation of various professional organizations (various corporations, local
farmers). In. the case of the Montecristo Park in Italy, the local sea-fishing
comuission was consulted. Consultation is provided for in France for national parks
but not for neture reserves.

The consulfation of scientific bodies dis organized in Tunisia (Faculty of
Science in Tunis, National Scientific and Technical Institute of Oceanography,
Tunisian Association for the .Conservation of Nature and the Enviromment); in Spain,
vwhen strict reserves are to be created a report must be obtained from the higher hody
attached to the Tnstitute of Spain and from the faculties and higher research centres
(article 8.3 of the Law of 2 Yay 1975). In France, the crestion of marine nature

Al



e 2'7 ——

reserves has been preceded by the censulitation of the Scientific and Technical
Institute for Sea~Fishing (Order of 26 February 1974 creating the reserve of
Cerheéré-Banyuls—sur-mer); this was also the case for the creation of the fish
conservation areas along the Corsican coast {Order of 20 June 1978). The Decree of :-
5 April 1979 on the creation of the Montocristo Island biological monitoring area
states that a request was made by the Ttaliasn World Wildlife Fund Association on

17 March 1978. : '

Finally, the consultation of local authorities appears to be quite widespread:
in Tunisia, the governorates are consulted; in France, the municipal councils and
general councils for national parks and nature reserves (artiole 4 of the Decree of ¢
21 October 1961, article 8 of the Decree of 25 November 1977); and in Israel, the -
‘local authorities (article 6 of the Act of 7 August 1963). )

(c) The competent authority for the establishment of a protected area:

None of the cowntries has considered that a law is needed 1o create a protected
area. The necessary legal instrument is most freguently promulgated by the central
government, and excepbionally a local authority. In Spain and Italy, it is the
Ministry of Agriculture which orders the establishment of reserves. In PFrance, it is
usually a Decree of the Prime Minister on the advice of the Council of State, in the
absence of consent on the part of the owners, for nature reserves; a Decree of the
Council of State in all cases for naticnal parks; a Ministerial Order or Decree for.
the designation of natural sites under the Law of 12 May 1930; and an Inter-IMinisterial
Order forhunting and fishing reserves, In Italy, Montecristo Park was established by
a Decree of the Minister of the Navy, as was the proclamation of the wetland areas.
Only regional parks may be established by a vegional law (as in the case of Maremma,
under the Tuscan Law of 5 July 1975), which is also the case in the Yugoslayian
republics, Tn Israel, it is the Minister of the Interior who has the power to
establish parks and nature reserves, bubt since the law of 27 March 1978 the Minist
of Defence must give its agreement if a protected area is considered important for -
gecurity. '

The establishment of a protected aren by a local authority is quite exceptional
(except in the caze of federal States or States with regional entities, such as
Italy). Mention may, however, be made of the case of an Order by the Prefect of
Evros in Greece, dated 8 December 1978, establishing a hunting reserve for the
protection of waterfowl in the Bvros River delta. The establishment of the reserve
was carried oubt in application'of articlies 251 to 267 of the Greek Forestry Code.

(d) Redesignation or modification of marine protected areas.

The modification of the boundaries of a protected area, or of the corresponding
conservation regime, or the total abolition of the protected area, are not always
explicitly provided for in the posivite law., This is a disturbing loophole. In
accordance with the usual principles in this field, the principle of formal symmebry
must be congidered to apply: in other words, any modification of the protected area
may only result from an action taken in the same form and by the same authority as for
designation. This situation is found in Tunisia, in Italy and in France for national
parks. TIn the-case of specialized reserves (hunting or fishing) established for a
limited duration, these cease fto exist when the specified period expires.

If redesignatien is explicitly provided for, it is either more difficult than ox
identical to the original act. The only instance where redesignation is more difficult
to carry out than designation is Israel. The national parks and reserves council and
the local communities concerned have to be consulted,; and since the Aet of
17 February 1975 amending article 7 of the Act of 7 August 1963 on parks and reserves,
the approval of the Knesset (Parliamentary) Commission on the Interior and Beology must
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alsoc be given, For nature reserves in France, arficle 16 of Decree No. 77.1298

of 25 November 1977 states that changes in fthe boundaries or reguilations of .the -
reserve, and the partial or total redesignation of the reserve, are subject to the
game formalities of inguiry and consultation as applied to the establishment of the
reserve, .

A comprehensive view of the procedure for the creation of protected areas in the
various States considered shows that in many instances the procedure is not
suificiently -strict or completbe., Greater participation of the public asnd of the
various interest groups concerned appears essential, bearing in mind the sensitive
conflicts which exist on the coast. Finally, no text distinguishes between
redesignation by reducing the area or relaxing the protective measures and modification
by enlarging the area or strengthening the measures.

3. The delimitation of marine protected areas

Unlike parks on land, marine protected areas are faced with difficult problems
of delimitation., The term embraces three different issues which must be precisely ‘
defined: the physical nature of ‘the protected area which determines the fundamental
territorial coverage for the exercise of powersg and bthe application of protective
meagures; the criteria of delimitation which determiné exactly how far the marine
protected area extends in the sea; and finglly, the materialization of the boundaries.
The legal methods used by the various Mediterranean States show that the peculiar
nature and complexaty of the environment in guestion have not been sufficiently taken
into account.

(2) - The physical nature of marine protected areas.

The protected areas may theoretically comprige land, sea, air, the seabed and
the subsolil., The legal rules currently applicable are not at all precise on this
guestion. They implicitly cover the water, surface and bottom of the sea. In the
absence of greater precision, problems might arise in relation to contrel over mining
operations on the seabed and serial overflight. The definition of the maritime public
domain plays a decigive role here. Thus, in Prance, it includes the seabed and
subgoil of the territorial sea; however bthe sea water itself is not formally part of
the public domain, and is considered as res communis. With regard to the vertical
dimension, French law remains silent but it may be considered that the park authority |
may also regulate the air space on the grounds of appurtenance: article 21 of the
Decree of 14 December 1963 creating the Port~Cros National Park provides that it is
prohibited to overfly the park (including the marine area) at a height of less than
1,000 metres from the ground. However, this prohibition does not apply to military
aircraft in case of absolute necessity.

Sometimes the physical dimensions of the park are indicated by its delimitation
from the standpoint of depth. In the case of Montecristo Island in Italy, the
regerve includes a marine area around the island consisting of water and the seabed.
At Cerbére, in France, it is a priori impossible to. know the exact physical dimensions
of the reserve in the absence of any specification of depth.,

The Mediterranean merine protected areas are almost all mixed (land and 80a).
The only cases of reserves confined to a marine area are the Zembra reserve in
Tunisia, the Order creating which specifies that it concemms the surface "around the
island" and the biological monitoring area of Montecristo Island, created on
5 April 1979. Finally, there are cases where the protected area is defined purely
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from a land standpoint, but with the possibility of action extending to the sea;
thus in Gibraltar, the Lyndsay County Nature Reserve created on 25 May 1952 only
covers the dunes and the beach, but allows for the prohibition of fishing in the
adjacent waters.

(b) Delimitation criteria.

How can the physical boundaries of the protected area be precisely delimited at
sea? Various methods are used, either separately or in combination.

The protected area may be delimited by reference to isobath curves: the
Montecristo reserve in Itely follows the 500 m isobath., More freguently, a distance
is measured seawards from the low-wabter mark: at Zembra ih Tunisia, it is one and a
half miles seawards from the low-waber mark; at Port-Cros in France, the maritime
area of the National Park surrounds the islands and islets to a distance of 600 metres
from their coasts; +the Sept Iles Nature Reserve (Cétes du Nord) extends for a mile
from the low-water marlk.

Sometimes, depending on local topography, the area is delimited by longitude and
latitude (as in the case of fish reserves in France), by alignmen®t or line segments
(as in the Cerbdre-Banyuls reserve) or by a reference line between two constructions.
The deed of concession of Miramare Park in Italy specifies that it consists of a
gtretch of water of 264,000 m2 between the outer limit of the breakwater marking the
end of the bathing establishment and the sea wall of Port Gignalo.

(c) The materialization of boundaries.

The most difficult problem is to find a means of indicating to shipping and
others the boundaries of the protected area. The safest solution would he to enter
them on nawtical chartg, but no general text provides for so doing. An improvised
arrangement is made for each protected area, using beacons, bucys, nets or floating
indicators, or else the houndaries are not even marked off at all. The only example
of explicit provisions for boundary marking is that of the marine reserve of
Cerbére~Banyuls in France, where the Order of 26 February 1974 provides in article 10
that "the marking of the boundaries of the reserve and the corresponding nautical
information ghall be carried out by the Management Committee in liaison with the
Chief of the llaritime and Shipping Service of Languedoc Rousgillon”. The link
hetween sea markings and supplementary nautical information is clearly established
here,

Although the problems of delimitation are only too often overlooked, they are
nevertheless essential. They should at least be specified in the text creating the
protected area. The evaluation of the minimum area essential for the preservation of
ecological equilibria is a matter of scientific study and should be a part of the
gtudies preceding the creation of the proltected area. The materialization of
boundaries is a determinant of the effectiveness of the conservation system.
established, especially in the Mediterranean where many of the future users are
foreign tourists who do not know the local laws on the protection of the fauna and
flora.
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B,  MANAGEMENT OF MARIMNGC PROTECTED AREAS

Management requires, on the one hand, an ad hoc administrative structure and,
on the other, sufficiently strict protection measures accompanied by sanctions,
and possible compensation measures for the inhabitants or users of the profected
ares.

1. Administration of wmarine protected areas

The type of adminigtration chosen by individual Btates depends very
congiderably on the administrative structure of the country and the extent to which
there is a tradition of centralization or dccentralization., The areas concerned
generally come under one or more ministries, but that is not of any great importance
and docs not in any way prejudge the type of park adnminisitration chosen, Marine
protected areas come under the Minister of the Interior and the Minigter of
Agriculture in Israel, the Minister of Agriculture in Tunisia and Spain, the
Minister of Water and Envirommental Protection in Algeria and the Minister of the
Buvirorment in France., As far as the choice of form of administration ig concermed,
this may be either centralized or decentralized. In either covent, the form chosen
in many countries gives some place to scientigbs and associations,

(a) Centralized types of administration

Two forms are used: direct management by the ministry vhich the ares comes
under or management of all reserves by a national specialized agency.

In Tanisia, the marine parks are attached directly to a ministry under the
anthority of the Minister of Agriculture; it is neverthelesg intended to establish
a management council for the Zembra Reserve. A similar situation exists in Turkey,
where, up to 1966, the parks were attached to the sixth Forestry Service Directorate.
Since 1970, the Directorate of National Parks, under the awthority of the Ministry
of Toregtry, has administered all the Turkish parks. A similar form of
administration exists in Ttaly, where the Monbtecristo reserve is administered by the
Ministry of Agriculture, in liaison with the National Research Council, with which
it forms a joint management committee for directing sclentific work on the island,

Management through a centralized national agency exists in Algeria, Spain and
Israel. In Algeria, the National Office for the Development of Geological and
Recreational Parks and Natlonal Reserves, established by an Order of 16 July 1976,
is responsible for the dircct management of parxrks and reserves. It is a public
scientific and cultural establishment with financial aubonomy and legal status.
I4s president is appointed by decree and its administrative council includes
representatives of various ministries and of scientific institutions. On its
establishment, the Office was placed under the Minister of Agriculture, bubt since
1978 it has heen under the Minister of Water, Tand Development and Envirommental
Protection, Hfforts to relax direct management by the Office have resulted from
Decree Mo, 78-6l of 15 March 1978 enabling the management of the wreserves to be
transferred to the local authorities,

In Spain, article 7 of the Law of 2 May 1975 on protected natural arveas
establishod the National Institube for Nature Conservancy (ICQNA), which represents
the State in the management of protected natural areas. If protected arcas are
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establighed on State land, thelr adminigtration is the direct responsibility of
ICONA. BSome relaxation of centralization is provided for by article 10 of the Law,
which provides for a management body in each protected area, collaborating with
TCONA, Tor example, Decree No, 2412 of 16 October 1969 on the Dafiana National Park
establishes such a body composed of repressentatives of administrations and of
owners. Conservation, however, depends directly on ICONA, which contimies to
establish protection regulations in the reserve, the management body being competent
only to make recommendations; there is therefore no real transfer of management in
this case.

A distinction is made between parks and reserves in the administration of
protected areas in Israel. In the case of parks, therc is a natbional agency
(Wational Parks Authority) under the Minister of the Interior., As in Algeria, this
body is responsible for the centralized management of all parks; it has some
autonony but its budget has to be approved by the Government. The Authority iteself
nay make rules for the parks under the conitrol of the Minister of the Interior;
it has its own staff and performs some operations. Some relaxstion of such complete
centralization has been allowed for by article 18 of the Act of 7 August 1963,
under which the Authority ig able to delegate its powers to towns or groups of towns.
Such delegatbion may be either permanent or temvorsry, genersl or partial. There is
another specialized agency for nature reserves (Nature Rescrves Authority) under the
Minister of Agriculture; its organizational and operational conditions are identical
to those of the Yarks Authority. In addition, the Israeli gystem comprises twoe obther
types of protected areas which could cover marine areas and which do not come under
any agency but are directly dependent on the Minister of Agriculture; they concern
the special protection of natural rescurces (protected natural assets) {article 40
of the Act of 23 December 1974). 'The designation of these areas enables the
Minister of Agriculture and the Minister of the Interior to adopt regulations for the
purpose of probection after consultation with the Wational Council for Parks and
Regerves. This type of national council also exists in some other countries
(for example, the National Council for the Protection of Nature in ¥rance,
reorganized by Decree No. 77.13 1300 of 25 November 1977). The National Council for
Parks and Rescerves in Israel is a broad collegiate body (seven representatives of
central adminisgtrations, seven representatives of local authorities,
gseven representatives of public or private scientific or nature defence bodies and
four vepresentatives of the public), It has advisory powers and can make proposals
for the establishment of parks; it also has strict trusteeship over the
establishment of national sites and special natural resources protection areas and,
lastly, it has real powers under article 21 of the 1963 Act to take the financial
decision to authorize the levying of charges for entry into and use of parks and
reserves.

It ig noted that a recent trend towards the centralized administration of
reserves by a national agency dces not prevent the delecgation as necessary of some
local management to local institutions (as in the case of Israel and Algeria).

(b) Decentralized types of administration

These mzy bhe public or private beodies, depending on the country.

Management by public administrative bodies exists in Yugoslavia, where in
certain republics, the parks are managed by experimental farms under the Ministry

of Agriculture or by local self-adminigtered committees or bhodies under the
Ministry of National Edvcation or under a nature conservancy institute, The public
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bodics in France may take several forms. In the case of national parks

(Port«Cros type), the body in question is a national public administrative
egtablishment vhose administrative board includes representatives of the
administrations concerned, representatives of local authoritices, and private
individuals, The decrec of 14 December 1963 provides, at Port-Cros, for

11 officials, five local elected representatives and 10 private individuals, three of
whom arce appointed on the nomination of the National Council for the Protection of
Naturc and one on the nomination of the Touring Club de France, and one of whom is

a property owner or permanent resident of the island, The director of the park is
appointed by Order of the Minister of the Enviromment on the advice of the
administrative council, In the case of nabture reserves, there may also be a public
establishment or there may be direct management by the local autheritics. The State
itself sometimes administers the resecrve, but docs so by establishing a more or less
decentralized local management body. An example of this is the Cerbere-Baunyuls
marine reserve, where there is s management committec presided over by the prefect
of thec department and composed ol officials, local represcniatives, sclentific bodies,
local fishery representatives and the President of the French Underwater Studies and
Sports Federation. The Management Committec or the director appointed by the
Committee recommends decisions to be taken on the resexrve to the Minister for the
Enviromment and the Minister of Transport, who alone are legally competent, since
the reserve has no legal status of its own.

Management by privatc bodies is falrly common insofar as scientific or nature
congervancy associations arve sufficiently competent and preparcd to collaborate with
the public authoritics. This form of management, however, rapidly reaches its limits
as far as marine protectecd aress are concerned because of the nature of the
enviromment and the fact that it is legally part of the public maritime domain.
Bince the administration is unable to delegate its powers of policing to private
organizations, the protected areas have fower effective legal means applicable to
them that would preserve the area for which the organizations are responsible, 1In
Italy, the Miramare Marine Park is the subject of s conccssion to an individual who,
in reality, represents a private association formed by the Italian World Wildlife
Fund. This association manages the park, providing for the administration of the
concession and the financing of scientific research through grants from the
Italian WWF, from the commune and from the region. Article 25 of the French Act
of 10 July 1976 on nature conservancy provides that nature reserves may be managed
by landowners, foundations or private associationg provided that they enter into an
agreement to that effect with the Minister of the Bnviromment., The Camargue Nature
Reserve is administered in this way by a foundation bound by an agrecment with the
State.

{¢) The role of scientists in the management of marine protccted arcas

Bearing in mind the purposes of the protected srea, it is cssential for
scientific authorities to be able to be associated in its management. Such
participation by scientiste is organized in different ways in the various countries
studied.

In the casc of States with centralized management of protected areas, provision
ig made for sclentists either possibly as members of ad hoc bodics for each of the
existing protected areas or directly within the national management authority.
Mgeria and Tunisia are examples of the first of these alternatives, In Algeria, the



- 3% .

Order of 16 July 1976 provides for scientific committees, which may be established
on the recommendation of the administrative council of the National Development
Office, to advise on the development of the protected arcas and to make scientific
ptudics. These committees are composed of representatives of the Mational
Scientific Research Office, the Agronomical Research Institute, the Pasteur Institute,
the Veterinary Science Institute, the Institute of Public Health and Hyzicne and
of any other scientific body. It mgy be assumed that for the marine protocted areas
of the fubure the scientific committee will include members of the Oceanography and
Fisherics Contre established by Decree of 25 September 1974 (Official Cazetic of

15 Wovember 1974, p. 260), whose task is,inter alia, to develop any rcsearch aimed
at better knowledge of marine and undersea resources with a view o their
development.

In Tunisia, following the establishment of the Zambra Rescrve, it is intended
officially to egibablish a scientific council for the reserve composed of the
National Occanographic and Fisheries Institute, the Tunis Taculty of Sciences, the
Tunisian Association for the Protection of Wature and of the Environment, the
Directorate of Forestry and the Sub-Directorate for the Rural Envirorment.

The second alternative is exemplificd by ITsrael, where scientists ave simply
found at the central organizational level as members, on the one hand, of the
National Council for Parks and Reserves,; in which seven of the 25 members are
representatives of sclentific institutions and, on the other, as members of the
Naturc Reserves Agency, in which members of scientific bodiecs may be included under
article 29 of the Act of 7 August 1963,

In States with decentralized management, the local management body for the
probectcd arca sometimes includes scientists. In France, for example, while the
Act of 22 July 1960 does not make mandatory provision for the inclusion of
gcientists in the administrgtive council for the national parks, it is noted that
onc or morc scats arc sometimes available for private persons., OF the 26 members
of the Administrative Council of the Port-Cros Park, one membor is a representative
of the Hational Centre for Scientific Research, and three are represcentatives of
the National Council for the Protection of Nature. Furthermorc, article 34 of the
Decrce of 14 December 1963 concerning Port~Cros establishes a scicntific council
along with the administrative council: "An order of the Minister for the
Protection of Nature and of the Enviromment, issued on the mecommendation of the
administrative council, shall, within one year following the publication of this
Decreec, cstablish a scientific committee composed of persons sclecited for their
competence and vesponsible for providing the establishment with technical advice and
carrying out any studies entrusted to them". ITn the case of naturc reserves, on the
other hand, French law makes no express provision for the inclusion of scientists,
but, in practice, most reserves do include them. The management committee of the
Cerbéro-~Banyuls Marine Reserve includes the director of a scientific laboratory and
the dircctor of the National Contre for Ocean Development.

2« Protoctive measures in marine protected areas

The essential purpose of marine protected arcas is to ensurc that certain
activities which are injurious to the marine enviromment are prohibited or strictly
controlled, The variocus categories of protective measures arve therefore a direct
function of the purposes of the protected area., In reality, the toxts on the
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subject rarely bring out clearly the link between the aims of the reserve and the
categorics of regbriction placed on the use of the protected arca. They are
incomplete and they often consider only one aspect of the problem. General
prohibition provisions either in the cutline text or in the Act cstablishing the
protected area, or provisions for the regulation and control of certain activities,
may be found. The two sometimes exist together within the same protected area.

(a) General prohibition

As a radical measure, prohibition may be aimed at one or at scveral types of
activity. The Zembra protected area in Tunisg, which is Imown as a biological
moni boring area, may be assimilated to a specialized protected axea, since the
protection there amounts to the tobal prohibition of any fishing, either for
livelihood or sports purposes (undersca hunting), at all times (article 2 of the
constitutive docree). fdditional measures are, however, under study. This singlo
prohibition is standard in all fisheries rescxrves., In Syria, article 32 of the
Legislative Decree of 25 August 1964 prohibits the dumping of chemical oxr oil wastes
into public waters. In Greecc, public access to three protected island areas
constituted in 1937 and 1938 (Antimilos, Dias and Guioura) is entirely prohibited.
In Ttaly, free access of the public to Miramare, which is deemed to be a scientific
roscarch ares, is prohibited. Similarly, on the island of llontecristo, which is
both a managed nature reserve and a fisheries reserve (for protecting the monk
seal and encouraging the reproduction and growth of other marince species of economic
importance), fishing for commercial or sports purposes is prohibited, as is bathing
and public access (access is gtrictly reserved for wardens and for sclentific
studies and nature excursions). Passage and anchorage are also prohibited except
in cases of force majeurc. In the Gibraltar reserve, access of any porson without
authority from the Council of the Committee is prohibited and feeding of animals,
dumping ol refuse or engaging in trade is also forbiddon,

In other countries, therc are limitations as well as prohibitions, In
protccted arcas in Israel, the regulatory powers arce vested jointly in the Minigter
of Agriculture and the Minister of the Interior. According to the type of
protected area, the Ministers may either prohibit all activities in, beneath or
above the marine protected arca or, with the consent of the Minister of Transport,
prohibit or limit the entry of persons or vehicles, vesscls or aiveraft, In general,
there is a systematic prohibition against the handling, moving or modification of any
object or any living speciesg in the protected area. In the Port-Crog park in France
a complete prohibition has been placed on hunting, sheep or goat recaring, possession
or concealment of a hunting weapon, underwater fishing, thc use of dragnets,
advertising, camping, military exerciscs, including range practice, except on the
igland of Bagaud, and industrial or commercial activiticg., Fishing is prohibited
in the Cerbere-Banyuls Marine Nature Reserve. It is alsc prohibited to destroy,
pick, uproot, mutilate or wemove any specics of plant or mavine animal (oxcept for
laboratory research). Therc is also to be found in this marine reserve one of the
rare cxamples of protection measures which teke account of outside pollution that
might have an injurious effect on the reserve., Article 11 of the Decrce of
26 February 1974 provides that: "The discharge or disposal in the seca, or the
dumping in the public maritime domain, of urban or industrial wasgte water, or more
generally of any refuse that might lead to pollution of the weserve, are prchibited.
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(b) Limitation of certain activities

General legal texts frequently provide that "control may be exeréised",’which
means that the authority responsible for the protected area may or may not Limit
activities, depending on the purposes of the protected area or on short-term needs.

In Algeria, article 11 of the Order of 16 July 1976 provides that the
Director-General of the National Office shall, in particular, regulate the access,
movement or halting of persons, vehicles or animals and shall arrange for the
posting of public information notices. TIn Egypt, provision is made for areas in
which sponge fishing is controlled., In Syria, the aforementioned legislative
decree of 1964 provides that a special authorization must be obtained from the
Minister of Agriculture for the establishment of factories and laboratbories on the
coast, with a view to avoiding water pollution by harmful wastes. In Turkey,
public access to the coagtal nabional parks is controlled and limited., BHotel
building is prohibited but tourist acbivities are still authorized, Scientific
research is authorized and organized, with laboratories and with reception
facilities for the research workers. In the Mljet Park in Yugoslavia, control is
exercised over forestry, hunting, fishing and certain agriculfural activities. In
the Stunian Nature Reserve, a lagoon is used for experimental studies of the effects
of marine pollution. In the Gibraltar nature reserve, prior guthorization is
required for any access or movement of pewrsons on foot, on horseback or in vehicles.

In Israel, articles 19 and 20 of the 1963 Act provide that industrial oxr
commercial establishments may be set up in national parks or nature reserves only
after special authorization. No other specific protective measures are provided
for under the Act, since it leaves the details fo the regulatony:gompetence of the
National Parks Authority.

In sddition to the absolute prchibitions described above, certain activities
are subject in the Port-Cros park in France to control by the director of the park:
agriculture may be engaged in provided the Director's agreement is obtained in the
case of new activities or of a change in existing activities; forestry may be
engaged in only on the authority of the Director, based on a recommendation by the
Administrative Councily; fishing or the gathering of marine produce may be
regulated. Construction work may be authorized only if it has been allowed in the
park development programme, The professional activities of radio and television
undertakings and of the film-making industry are subject to awthorization by the
Director of the park. Crafts may be pursuved freely only if they are compatible with
the park programme. Navigation and mooring may be regulated by the maritime
authorities within whose competence they usually fall, on the recommendation of the
Director of the Park. In the Cerbére-Banyuls marine reserve, the harbourmaster may
limit the speed of outboard motor vessels or any other vessels within the perimeter
of the reserve.

Many protecitive measures are tempered by derogations or relaxations either for
the benefit of scientific research workers or in the intercst of the inhabitants of
the region. In the latter case, these may be considered as veritable compensation
measures providing for the maintenance of privileges to reconcile the establishment
of the protected ares with certain local interests., These measures will therefore
be studied together with other compensation measures.
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3. Compensation measures

Regtrichtions on, or interference with private property or with the exercise
of certain freedoms (freedom of movement, trade and industry) usually entail
obligations on the part of the State. This is the price to be paid for preserving
endangered or ingecure gpaces. DExpropriation or the payment of compensation are bhe
usual- proceedings in protected areas on land., As far as marine protected arecas are
concerned, the problem is, a priori, less acute, since the protected area already
belongs to the Stabe. Certain users, such as fishermen and yachtsmen, may
neverthceless find that their rights are restricted. Few special provisions on these
matters have been found in the legislation studied. Three forms of compensation
should nevertheless be distinguished: direct compensation, participation in the
benefits of the protected area and the maintenance of cexrtain privileges.

(a) Direct compensation

In the case of coasgtal areas or islands, expropriation is the traditional “
procedure applied when it is essential for the State to acquirve the areas in question.
Easement may produce the same result, Article 21 of the French Lct concerning
national parks (Act of 22 July 1960) provides that owners may ask for their land to
be expropristed when the development and management of a national park reduce
by more than half any kind of benefit they obtain from their property. Apart from
the case of expropriation,; compensation might be paid on account of certain easements.,
In this respect a general principle is laid down for the French national parks.
Article 5 of the Act of 22 July 1960 provides that compensation may be payable on
account of protecifon measures applied in the park: such payments are the
responsibility of the public establishment in charge of the park (article 43 of the
Decree of 14 December 1963 makes such provision in the case of Port-Cros). 1In the
case of nature reserves (article 20 of the Act of 10 July 1976) and protected sites
(article 8 of the Act of 12 May 1930) compensation is payable only if designation has
the effect of changing the state or former use of the places concerned. As far as
marine hunting or fishing reserves are concerned, no provision is made for the
payment of any compensation.

Spain has provided for a system similar to that of France. Under thé Act on '
natural areas of 2 May 1975 (article 14) the administration has +o come to an '
agreement with the property owners or the holders of rights affected by the
establishment of a protected area in order to establish indemnity payments or
compensation for any injury caused. Failing such agreement, the act of designation
will amount to an act of expropriszticn.

(b) Participation in the benefits of the protected area

The establishment of a protected area may lead to the creation of jobs which
are reserved for the local population. The Spanish Act of 2 lay 1975 even provides
that compensation may take the form of a share in produce from the park. Such
redigtribution is uncertain, however, short of making the protected area a zone of
remunerated spare~time getivities.
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(c) Compensation through the maintenance of certain privileges

Instead of paying compensation to the local population or compensation for
ongoing activities, it may be more economical to provide for derogations from the
prescribed prohibitions for the benefit of certain individual interests. Such
derogations can only be made if they are compatible with the purposcs of the
protected area. Examples of derogations in the Mediterranean area are rare,

In Yugoslavia, local fishing is permitted in controlled marine reserves in
which fishing is normally prcohibited. In Israel, industrial or commercial
establishments already existing in a park or reserve are upheld by law (articie 19
of the Act of 7 August 1963), In France, the Decree of 14 December 1963 egtablishing
the Port-Cros park authorizes the maintenance of existing agricultural activities in
their prescnt form as well as the maintenance of commercial activities pursuved
prior to the designation of the park., As far as the measures provided for in the
Cerbére-Banyuls Marine Reserve are concerned, these are characterized by a controlled
derogation from the general prchibition against fishing., Professional sea fishermen
may contimme their activities provided they do so from vessels of wnder 10 tong and
under 50 h.p. The number of vessels benefiting from thig dorogation is limited
to 33, their total tonmnage and horsepower being limited to 150 gross tons and
600 h.p. respectively. These privileges are granted only on the issue of a separate
authorization to each vessel; the catches made by the vessels have bo be declared
and may be verified.

M original form of compensation is provided for by the Spanish Act of
2 May 1975 on protected natural spaces: tax exempiion and xolief have to be allowed
by law to the owners of land enclosed in a protected natural area.

J{N Controls and sanctions

Tewr specific legal regulations for the application of sanctions or controls are
to be found, The texts concerned mostly provide for penalties for the violation of
protection regulations. What is most surprising is that there is no inspectorate
in existence. In view of the absence of legal texits applicablce to marine protected
areas, local control is exercised by officials and agents of the administrations to
which fthe areas concerned are attached.

(a) Organization of control

In Israel, a system for the inspoction of parks and reserves is provided for by
law., Mcmbers of national agencies are empowered to make inspections, and their
activitics are supplemented by those of regional inspectors. Control is exercised,
however, by the administration responsible for the protected arca, and has to be
supplemented by a network of agents who maintain on-the~spot surveillance o ensure
that the public respect the regulations. In France, the national park agents are
recruited by the public cetablishment; +they are assisted hy agonts from the
Ministry of Agriculture. The only provision specifically applicable to marine parks
is article 38 of the Act of 10 July 1976 on the protection of nature, under whichs
"Agents of national parks and nature reserves are cmpowercd to verify any
infringement, in the maritime area of such parks and rescrves, of the regulations
concerning the protection of that area, Such agents shall be commissioned and sworn
in for this purpose by the Minigter for Merchant Marine and Sea Fisheriesg".
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() The_ spplicable sanctions

The texts concerned arc very reticent on this point, as this implies that there
is rcecourse to customary law sanctions. The usual offconces with regard to fishing,
hunting and the use of forests will be found to occur in protected arcas. In
Tundeisa, it is laid down that the sanctions applicable in the Zonmbra Rescrve are
those provided for by sea fighing legisglation (decrec of 26 July 1951). In Isracl,
a penalty of thrce months' imprisorment is provided for by law for any breach of
the parks and reserves regulations, but fines may subscquently be applied for certain
offences. In France, the national parks Act establishes that offences shall be
verified by sworn agents: articles 35 to 45 of the decree of 31 October 1961 list
‘ all the spcocial categories of offence connected with the protection of national

parks.

(¢) Conservation measurcs

In the case of an offence in a protected area, 1t may be important to provide 1
for seizure of the equipment (such as a motor vehicle or vessel) by which the
offence has becen committed. Such seizure is provided fox in France, but only as a
secondary penalty pronounced by the judge; the judgoment may oxrder the restitution
or replacement to the establishment of any kind of animal, plant or object
fravdulently removed from a national park. It may call for the confiscation of
any machine or instrument used by the offenders (article 42 of the Decrec of
31 October 1961).

This brief comparative study of the legal situation in the various Mediterranean
States makes 1t possible to confirm the initial obscrvation that bthe situation varies
greatly from State to State. It has been possible to observe, however, that despite
the abscnce of special regulations for marine protected arcas, there are marine
parks in the Mediterranean area based on very diversificd legal provisions (the laws
on fishing, on national parks or nature conservancy or on the public domain), In
each case, however, the texts concerned appear to be somewhat ill-adapted to the
particular objective of the proiection of the marine and coastal enviromment. As
regards the limits of the protected area and the delimitation techniques, for
example, the marine enviromment calls for the application of special laws and special
techniques relating to the public maritime domain, It is, above all, at the level
of the guthorities responsible for establishing and managing such arcas that the
gpecific nature of the marine protected arca is apparent. The organization of the
competence of the administrative services is such that overlapping of competence
frequently affects the marine and coastal area. In the abscence of good co-ordination,
the authorities in the protected area may have no morc than theoretical powers if
they arc unable to exercise their authority directly over the maritime zone of the
protected area., Lastly, the great variety of protection mecasures, together with
control difficulties, confirm the nced for general consideration to be given to the
timeliness of providing specific regulations for marine protccted areas.
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III. ISSUES INVOLVED IN PREPARING LEGISLATICON CN MARINE PROTECTED AREAS

World experienge and experience in the Mediterranean area show that it is possible
to protect a marine area on the basig of a special text independent of any general
regulations or on the basis of various types of legislation such as that on sea fishing
rights or on the public maritime domain, but the results obtained in such conditions
are obviousgly poorer and more limited than those achieved by the application of general
regulations for the protected areas.

4 number of countries have applied basic fexts formulated for protected areasg on
land to the marine environment. This solution, too, is not entirely satisfactory
since it does not take account of specifically eoceanic characteristics. In particular,
1t is liable to show unfortunate gaps as far as the delimitation of the area, the
efficacy of the protection regulations and the determination of the competence of the
responsible authorities are concerned. Ag emerged from the comparative law study, the
answer to the-question posed certainly depends largely on the legal and administrative
background of individual countries. Nevertheless, a law adopted for areas on land

Palone will not always provide a satisfactory solution to the problems raised by the
egtablighment of marine protected areas, while, on the contrary, specific legislation
will cerbainly achieve the desired results.

There is a unanimous doctrine in favour of the adoption of special legal provisions
for marine protected areas, and the mosgt recent legislation is moving in this direction.
This report 1s therefore angled on the single cage of legiglation recoguizing the
specific nature of marine protected areas. Thal does not mean, however, that there
muist necessarily be an exclusive law devoted to such institutions. General regulations
common to protected areas on land and marine areas, but including special provisions for
the latter, could also be devised. Such regulstions could be drawn up from scrabeh, or
by a revision of texts on protected areas on land where such texts exist. The problem
of determining whether provisions appropriabte to marine protected areas should be
embodied in a separate law or included in joint land and sea legislation ig purely s
question of convenience, on which it 1s not for us to take a position.

It should alsc be stated that the object of this report is not to propose
"model legislation" for Mediterranean coastal States. The legal systems of these ‘
'States and the development of legislation on nature conservancy are too diversified for
such a. progect to be helpful. The order in which the subject matter is considered
corresponds to that which might be adoplted in a legal text, but it is only one
pessibility.

A. THE DEFINITION OF MARINE PROTECTED AREAS

The definition of marine protected areas covers two separate questions. Pirstly,
there is the question of determining fo what types of nabural area the expression might
apply. Once the general ccncept has thus been specified, the guestion of the
categories of marine protected area t0o be covered has to be considered.

1. The géeneral concepb of a marine protected area

The general concept of a marine protected area may be given a narrow or a broad
interpretation. In the former cage it presupposes the presence of marine wabers in
the protected area., It is conceivable that no land surface will be included in the
delimitation of the area., Thig will be so, for example, in the case of the protection
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given to an off-shore wreck or an underwater archaeological site., ILimitation of
coastal marine areas to high water mark or low waber mark is also conceivable. Such a
golution, however, has serious disadvantages as far as the proteciion of the marine
environment against "abtack" from on land is concerned. Moreover, scientists have
ghown the interdependence and the richnegg of the marine and terrestrial bilocoenoses

at their meeting point. The coastal strip (ecotone) in which the natural interactions
between the marine and terrestrial environments take place should, therefore, obviously
be included in the marine area.

The concept of a coagtal marine area restricted to the area covered by the sea may,
however, be useful in a case in which a protected area of land is established up to dbut
not including the public maritime domain. Efforts might, of course, be made to
provide marine protection by extending the limits of the protected area into the sea
through a mere revision of such limits, but such an operation might encounter legal
obstacles that would be difficult to overcome. Et ig particularly difficult to imagine
how an infra-State organization on land vhich had established a coastal protected area
could extend it to the public maritime domain which is within the exclusive competence .
of the State. The solution then lies in the designation by the State of the
contiguous maritime ares. It is in vresponse to this type of problem that United States
legislation has established the category of ™marine sanctuary" to be esgtabliched
preferably on coasts already protected by a park on land, as a maritime adjunct to the
latter, The formulation of a text defining marine protected areas should therefore be
flexible enough to encompass this possibility.

Ig it possible for a protected coastal area of land covering no marine waters in
the legal sense of the term to be included in a marine protected area? A positive
reply would appear to be necessary if the protected area or its coastal zone and the
contiguous strip of sea are considered as an ecological whole. From the legal
standpoint, the application of regulations for the marine protected area might give
rise to difficulties. Such regulations are of interest here only if they give the
authorities respongible for the protected area powers of control extending over the
merine area, or at least warranted by the latter's protection. There is then a danger
of a conflict of competence with Stale administrations such as that responsible for the
public maritime domain, or between the State and the organizations on land subordinate
to it. It nevertheless does not appear prudent to dismiss g priori coastal protected
areas directly subjected to a marine influence by virtue of their configuration, their ‘
flora or the fauna which inhabits or frequents them. PFailing seaward extension of the
limits, or the creation of a contiguous marine area, it may be useful to extend the
concept of marine protected areas to cover protected coastal areas, as is done by the
1971 Ramsar Convention on Wetlands.

2, Categories of marine protected area

The categories of marine protected area are, like their counterparts on land,
determined by the purposes assigned to them. These condition the possible uses of the
ares and the protection measures to be taken in it.

The comparative law study shows that reference to the purposes of profegtion on
land reappears in the text on marine aress, whether in relation fto maintaining
ecosystems in their natural state, facilitating scientific obsexrvation or performing a
recreational or educational role. On the latter point, a distinetion could be
observed between land and sea areas., While frequent vigits to natural areas on land
are generally adwmitted to be necesssry for a balanced human exigbence in the
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contemporary world, particularly for city dwellers, the same does not appear so
. obvzously essential as far as the undersea area is concerned. Tc offer the public a
view of the underwater world by whatever technical means is to satisfy an admiteddly
Justified curiosity, but care should be taken not to transform the attraction into one
of easy access, In other words, we consider that the recreational and educstional
ends in a marine protected area can be met by access to the land zones of this
protected area, and by permission to pursue nautical sports and pastimes compatible
with the conservation of the protected area, but that access to the underwater area
s not indispensable, or should at least be strictly controlled.

]

In our examination of the comparative law of marine protected areas both in the
Mediterranean region and in other regions, we deemed it possible to consider certain
fishing reserves as true protected areag., That does not mean, however, 'that fishing
reserves have to be included in the field of application of a law on marine protected
areas. It is one thing to take note of de facto sitwabionz or of rights esgtablisghed
by legislation and guite another thing to consider the necessary provigions for the
establishment of protected areas. The latter should remain digtinet from the fishing
rights areas or restricted fishing areas established by fisheries! legislation. Care
must also be taken to avoid overlapping of administrative competence., Regulations
relating to fishing areas and fishing depths, ag well as to the fishing mebhods used,
concern the control of marketable species; on thig account, they come under the
authorities responsible for sea fishing. It would therefore be courting difficulty
to refer to fishing reserves in a text devoted to protected areas whose application
would be entrusted to the services regponsgible for the marine environment. On the
other hand, the proteotlon of a particular 'species or object unconnected with fishing
should be included among the possible purposes of a specialized reserve.

These purpoges may be set forth in texts specifically applicable to each area
designated, In general regulations, it is advisable to make a comprchensive list.
Thig should refer to the conservation or restoration of the environment with a view
to mainftaining a biotope or a site strictly in its natural condition, to facllltatlng
scientific observation or experiment, to preserving animal or plant species, to
preserving the archaeological cultural heritage or geographical or geological sites,
to facilitabing public recreation and education and, lastly, to promoting the
reproduction and natural development of economically exploitable marine species.

The latter point' calls for some comments inasmuch as it excludes intensive
aquiculture, which certain suthors consider to be one of the legitimate purposes of
marine protected areas. Although it may be considered that aquiculture requires
water of a quality identical to that which it is endeavoured to maintain in protected
marine areas, it does not appear logical to infer therefrom that aguiculture is
compatible with the protection of the natural marine environment. Leaving aside thé
installations, buildings, tanks or piping which such undertakings require, it is
difficult to imagine thal they will operate without any measures being taken against
possible predators, without:chemicals or feedstuffs being used and without any waste
discharge. Some forms of aguiculture may no doubt be maintained in zomes of
transition, in the same way as agricultural activities have been maintained in mnational
parks, but these are exceptional. In principle, intensive aquiculture is the
antithesis of nature conservancy. If aquiculture itself requires protection measgures
thege should be adopted in a context other than that of legislation on marine protected
areasS. . ..
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In positive law, the categories of protected area are known by very varied names:
national park, biclogical trust area, sanctuary, ete. Within this apperent diversity,
the concepts already in use in relation to protected areas on land are again to be
found., In this connexion, distinctions are made between the complete, cr atrict,
réserve, which is closed to any human activity or presence; the nature reserve,
whether managed or not, which may be the gubject of scientific observation or
experiment, in which measures with a view to restoring a habitat or g species are
legitimate and which will posgsibly be open to the public; and the national park, which
is distinguished from the reserve by the fact that it is obliged to give access to the
public. In view of what has been stated concerning the recreational purpose of marine
areas and the absence of human esmtablishments similar to those in nature parks on land,
the latter category should not appear here unlegs considered useful in the case of a
coastal park. It should also be pointed out that a park, and particularly a marine
reserve, may serve an archaeoclogical purpose. TLastly, the gtrictly marine category of
fishing reserve should be added, HTach of these categories may operate on its own or
together with others. The latter possibility covers the case of an area adjacent to
another or an area confined within the limits of another. Such a situation calls for
harmonization of the entire area. This will be the responsibility of one and the sam
admipistrative authority. Failing this, in the case of adjacent areas, it is essential
to provide for a joint structure to ensure a concerted administration of such areas.

In addition, since an area has a main purpose together with secondary purposes, or
together with the maintenance of compatible uses snd activities, provision should be
made for its division into zones which facilitate the harmonization of the various
intended uses. This rule will necegsarily sapply to national parks which may be
assumed. to combine a number of purposes. Moreover; it will be laid down as a
principle that the secondary uses provided for or anthorized by the administrative =
authority of the area will be lawful only in so far as they are effectively compatible
with the main purpose or purposes of the area. More effect control by the competent
courts over the ancillary uses will thus be facilitated.

B. DELIMITATION OF MARINE PROTECTED AREAS

The delimitation of marine protected areas determines the physical nature of a
natural environment which may include water masses below the surface whose legal status
igs not always clearly established. The problem of delimiting whatl lies below the
gurface never arises on land because access to the subsoil is obtained through the soil,
Understandably, the gituation differs radically where the sea is concerned. Similarly
it is more difficult than on land to guarantee the effectivenegs of boundaries by
publicizing them.

1. Delimitation rules

Since a marine protected area ig delimited on the horizontal and the vertical plane,
each must be considered in turn. On the horizontal plane, delimitation must be
envisaged to the seaward and the landward. As far as the former is concerned, each
State may extend the limits of a protected area to the limits of its jurdgdiction. If
a 200-mile economic jurisdictional zone is egtablished, each State should be able to
establish a protected ares therein provided that it does not interfere with the free
passage of shipping. Comparative law shows that some legislations have limited the
possible site for designating a protected area to the territorial sea. A priori it is
difficult to see the use of guch a resgtriction. It seems preferable for fundamental
law to remain silent on that peint, thus granting each State the latitude it will have
under international law.
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On the other hand there is a point which general legislation should settle, namely,
that of the referenccs to be used in effecting the delimitation. Intérnational
experience offers several solutions on the subject. The first teohnique involves
delimiting a perimeter on the basis of landmarks, alignments or seamarks situated on
the coagt that can be Joined by an imagine»y line, This procedure can be usged only
for a deeply incised bay or for tha arsa landward of two constructions forming with the
coast itself three of the sides of a quadrilateral. In other words the procedure is
only useful for very small areas such as the Miramare Marine Park in Italy ‘which
extends between the coast and two breakwaters. The second technigue establlshes the
width of a strip of sea measured along the normal to the coast in the horizontal plane.
Thus the Port-Cros National Park in France extends for 600 metres all around the island
of that name. The third possibility circumscribes the marine zone on the basis of
depth, i.e. according to an igobath. This ig the procedure used for the
Monte Crigto Reserve in Italy, the marine part of which comprises a strip of sea to a
depth of 150 metres. Lastly, some areas, such as for example the Great Barrier Reef
Marine Park in Australia, are bounded by. imaginary lines.joining p@in%s-&efrned by
co—ordinates of geographical latitude and longitude. The legal writer is not
responsible for the adoption of one or several of these methods, the use of which may
depend on the geographical conditions of the area. Suffice it here to draw attention
to the problem and. stress the importance- of defining marine areas in the way that is
mosgt easily undergtandable to navigators.

To the landward, the only problem isg to decide whether the high wabter mark or the
low water mark will be taken as the boundary of the area or whether it will be
established on a land zone. In the case of marine protected areas which include
adjacent land forming an ecological entity with the sea, it is evident that the law
gshould not in principle opt for the first solution. However, a marine area,whloh
supplements a protected land and coastal area might be of interest, in which case the
pogsibility of delimitabtion at the boundary of the public.maritime domain to form such a
contiguous gzone would be acceptable. Delimitation on land requires no other comment
than that it should be based on geograghical elements that are not liable to rapid
change.

On the vertical plane, it should be made clear that delimitation of a stretch of
water involves designation of the water beneath it, the sea bed and the subsoil ag well

'as the air above it. In some legiglations the ingtrument of designation indicates the

altitude as well ag the depth of the marine subsoil to which the protected area extends.
Thus the adminisgtrative competence of the authorities of the area can be more accurately
defined. Conversely, there ig a danger, if such limitations are established in too
great detall, that it may be possible fo expleit the subsoil financially even though
such exploitation may be incompatible with the conservation of the area, or that the
boundaries may give.rise to digputes between the administrations of the public maritime
domain and the area.

2. Publicizing of the delimitation

Whatever the methods adopted for delimitation, they will be effective only if
sufficiently publicized. The problem ig relatively simple on land where easy means
are available for drawing the public's abtention to the boundaries of an area.
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As regards the gea, it is possible first to publish the boundaries of the
area in nautical insiructions and navigation charts and to provide information
in neighbouring marinas or %o commercial fishing organizations. The law will
also provide for signs where possible wsing beacons or buoys. In this context
international standardization could be envisaged.

C. DESIGNATION AND REDESIGNATION OF MARINE PROTECTED AREAS

Given that marine protected areas, in principle comprige maritime gpsces,
their designation and redesignation are normally the province of the authorities
of the State to which the public maritime domain belongs. However, if the
suggestion already made concerning marine and coastal protected areas is accepted,
provision must be made for their establishment by local bodies.,

1. Designation and redesignation of marine protected areas by the State

First, with regard to designation, the law must indicate the procedure to
be followed and the nature of the instrument of designation. The procedure
followed here may be virtually the same as that for areas on land. Its
regulation is largely dependent on national legel institutions.  Therefore
congideration will be confined to a few essential elements of the procedure:
the inltiative, consultations and decigions.

The initiative ig normally taken by the legally appoinbted authorities of
the State, the Ministers of the Environment, of Agriculture or the Navy, or a
gpecialized national agency. It should include a detailed project, the elements
of which will be establighed by the law or its rules for implementation. The
following may be cited, inter alia, =z an indication:

Justification of the project giving the sims sought and the reascn for
the designation;

Degcription of the site including its natural aspects, legal sbtatus of
the land and spaces, inventory of the economic concerns with headquarters
in the area and of the persons living there;

Determination of the proposed area, zoning plan with attached map,
protection measures envisaged, compensation to be granted to the economic
and social interegts affected, work envisaged and egtimated costss

Foreseeable impact of designation on the natural environment, econcmic
concerns and social gituationss;

Incorporation of the propoged area in coastal development plans.,
Howyever, the main problem concerns the importance to be attached fto the

expression of the variocus interests involved when a protected area is establighed.
It has been posgible to create some protected areag without any advance
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consultation, but such experiences have given rise to much criticism. Therefore
legislations generally mske provision for consultative procedures even when the
classification concerns land of which the public has acquired exclusive tenure.
The organizatior of congultations obviously varies according to the administrative
institutions of the countries concerned and the importance of the planned
conservation measures. There are however three broad types of consultations,
those involving national bodies, local authorities and the public,

At the national level requests can first be made for the views of Minigtrieés
affected by the project, for example, the Ministry of Defence, since overflight-
at low altitudes will be forbidden, or the Ministry of the Navy in the case.of
coastal parks. Secondly, the subject can be raised with advisory councils for
the environment or nature conservancy where they exist.

At the local level, consultations will involve the central adwministrative
serviceg concerned, bodies representing organized interests, such as departmental
hunting federations, chambers of agriculture or commerce and industry, commercial
fishing or deep sea diving organizations and finally the local authorities,
particularly at the municipal level. Through these consultations, in which
either officials or gualified persons who have direct contact with the problems
of the area or the elected representatives of the people can expregs their views,
the reactions of the interests directly affected by the project will become clear.
It is possible to go further and allow everyone, including the inhabitants, owners
and societies for the conservation of nature to express their views in a public
enquiry. The public enquiry procedure is rather over formal., TFor such a
consultation to be meaningful, the procedure must comprise an entire set of rules
concerning the publicizing of the enquiry, the appointment of an impartial
invegtigator, and the means whereby the public can express its views and obtain
information. Recourse to a public enquiry is far less frequent than
congultation of administrative or representative bodies. Generally speaking,
legislations avoid a public enquiry when the public has tenure of the classified
land whether State property or simple rental is involved. It is only if the
degignation involves private land whose owners are to retain tenure, but in a
reduced form, that a public enquiry is envisaged. Efforts are nevertheless
made to economize by seeking the agreement of the owners.

Whether views are expressed by administrations; local bodies, organized
interegts or private individuals, they are always advisory in scope. The only
excepbions to thig rule are the views of certain ministers when they are directly
affected by the desgignation: national defence and air transport in the case of
intervention in overflight, agriculture in the case of areas including State
foregts adminigtered by that ministry, shipping for coagtal mones, etc. Apart
from thege very limited cages, the auvthority that is competent to decide on
degignation is not therefore legally bound by the views expressed, sgo that in fact
the effect of the consultations depends on the attitude of the central authority,
In the interests of the profected areas themselves, the central authority should
really work closely with the bodies consulted. Inter alia, it can amend initial
projects in the light of observations mwade at the local level. Certain
legiglations provide for precisely this contingency.
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Congultations should not be allowed to hamper the progress of the procedure
for designating an ares with time-wasting delays in the expression of views.
Such abuse can be prevented by providing for reasonable deadlines for the
expression of views following which the person consulited will be considered to
have approved the project. A very similar solution would be to state that the
view of the body consulted will be disregarded if not given before expiration
of the stipulated time limit. If deadlines are not strictly observed, the
designation procedure, particularly for a large area, can be prolonged
indefinitely since local interests are frequently hesitant to meke the real or
imagined sacrifices involved in setting up & park and political opposition
parties all too frequently tend to use the opportunity offered them to exploit
local discontent.

The final decision is generally issued by government decree or more rarely
ministerial order. Comparative law provides examples of areas established by
an act or decree-law, but such a preocedure is not justified when a legislator
drafts the statute of an area. In such a case the creation of an area would
involve the implementation of a legislative text by an administrative instrument.

Redesighation of a protected area may be total or partial., The former
causes political difficulties hecause it is more spectacular and has a greater
impact on public opinion: in addition the economic benefits are not always
apparent. Partial redesignation is more rigky and may lead to a gradual
undermining of protection efforts through the establishment of installations
which, although localized, have a far wider geographical effect on the balance
of nature. Partial redesignation must therefore be treated with the same
legal exactitude as total redesignation. The law may not provide for
redesignation. It may be deduced, by application of the rule of formal
symmetry, that the legislator implicitly understood redesignation to be subject
to the same procedure and administrative competence as designation, but points
which go without saying are even clearer when actually stated and a clause can
be included in the text of the law making express provision for the procedures,
consultations and competences provided for concerning designation o bhe respected.
In this context, it will be observed that the dilatory nature of the procedure
noted as an inconvenience in the case of degignation becomes an advantage where
redesignation is concerned. It gives the associafions concerned the time to
mobilize public opinion and bring pressure to bear to maintain the integrity of
the threatened area.

The perpetuation of protected areas could be made more secure withoudb
altering the investigational procedure for the cage or the prior consultations,
if the legiglator were to give the power to redesgignate an area to a higher
ranking authority than for designation; the legislature in the case of a
governmental agct and the Government in the case of a ministerial act.
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Lagtly, preventive measures should be taken against misinterpretations of -
texts or partial redesgignation under the guise of improvement. Cbviously it
is for the competent jurisdiction to anmul illegal administrative authorizations
and undoubtedly the best guarantee of respect for the law is supervigion by e
magistrate. However, it might perhaps be useful to specify in drafting the
law that any modification of the boundaries of a protected area involving the
exclusion of any surface or space therefrom can be decided only by a formal act’
of redesignation., Similarly, it could be specified that the amendment of
protection measures or of procedures for the issue of administrative auvthorizations
would not have the legal effect of substantially alfering the legal protection
régime to which the area is subject.

2 Designation and redesiemation of marine protected areas on local initiative

The reference to local initiative is designed to cover the creation of a
protected coastal area by a territorial authority or by a private owner of the
land. Coastal protected areas could he degignated on the basis of local
legislation without any State intervention. It is also couceivable that the
State could propose a legal framework to be implemented by the territorial
authorities and that it could adopt a policy %o encourage such authorities to
participate. In these circumstances, the problems of designation and
redesignation take on a contractual aspect. The State gives a seal of
approval to the area created, partially guarantees its financing and provides
itg officers with technical assistance, in exchange for which the territorial
authority designates the area in accordance with the procedure provided for and
guarantees respect for the decreed protection regulations. The State contrels
the area. It withdraws its designation and the agsigtance provided if the
protection regulations applicable are not implemented. Among the forms State
asgistance might take, the exercise of regulatory authority over the contiguous
public maritime domain could be proposed to enhance proteciion of a specific
marine and coastal protected area.

The situation of a protected area created on the initiative of a private
owner ig very similar. The State establishes the conditions for its approval
and provides assistance in exchange for respect of the protection measures by
the owner. The reserve will however remain subject to the vagaries of
inheritances and expropriations. That is why it is preferable for the owner
to be a legal entity, association or foundation, As for expropriation, there
is a golubtion whereby a foundation may declare some of its property inalienable.
Then expropriation can be decided only by law. Turthermore, the designation of
protected areas should be brought info line with land or coastal development plans.
Degignation by the State may be considered eguivalent to amendment of a plan when
the plan envisaged another use for the designated area. Greater prudence should
be exercised with rerard to designation carried out on local initiative. Advance
amendment of the plan could be requested under the procedure provided for that
PUTPOSE. -
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D. ADMINISTRATION AWD MANAGETENT OF IIARINE PROTECTED ALEAS

1., The choice belween a separate adminigtration or joint administration with
other protected areas

A study of comparative law shows bthat although some States have set up special
administrations for marine protected arecas the opposite solution is widespread. In
fact, it is & question of expediency mainly dependent upon the administrative
customs of each country. In this report, it is only possgible to refer to the -
problem noting that, vhile in practice jJoint administrations exist where the basic
texts are also common to the land and the sea, logically nothing implies such a
link. A text concorning the sea could perfectly well entrust management of marine
areas to a joint service.

Similaxrly, the choice betveen centralization and decentralization has no
bearing on consideration of this question. I decentralization is chosen, the
competent sdministrative organization responsible for supervision of decentralized !
ingtitutions must in any case be defined. ' )

It can be argued that a Joint administration is efficient and particularly
that it is less expensive. On the other hand, the problems facing the managers
of marine areas call for lnovledge or give rise to concerns that differ widely
from those encountered in protected areas on land. This may lead to difficulties
within a joint adminisiration.

2 The choice betueen centralizstion and decentralization

The administration of a protected area is decentralized vhen the services
managing it form an autonomous legal entity capable of instituting legal proceedings,
inheriting having its own budget, etc., Vhen on the other hand the area is merely
an administrative wnit of a larger vhole and the authorities responsible for it are
directly attached to a ministerial hievarchy then the administration is centralized.

Obviously ceatralization could not be applied to all protected areas in the
same country and decentralization is the only appropriate course for protected areas
established on local initiative. The parameiers of the problem differ according '
to vhether the State or another entity is respousible for establishment of the area.

(a) Arcas established by the State

Centralization offers the advanfage of a concentration of administrative and
financial means. It facilitates the implementation of national policy on protected
areas and g _priori appears to be the most economic global method of management.
Manpower materials and credit can be transierred from one area to another as needed.
& central authority can always impose its vievs, supervise the activities of the
officials responsible for the areas and modify them. Turthermore, centrslization
is better suited to the training of a body of specialized officials outside the
conventional administrations, in that it offers wide career prospects in nature
conservancy. In a word, it is the organizational method vhich, in principle, is
most favourable to administrative continuity. The dravbacks of centralization
become apparent vhen cfforts are made to involve local intervests in the smooth
running of an area. It is not, therefore, surprising to note that States have
opted for centralization of the management of nature reserves. They are, in fact,
relatively small areas largely unaifected by social and economic interests and they ‘
cause feuver human problems. Centralization can be implemented by the services
directly wmder the authority of the minister or by a national agency with more ox
less extensive autonomy.
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As regards decentralization, the internal organization of the institutions
managing protected arecas is characterized in principle by the sharing of administrative
authority betveen a director and a deliberative assembly. This assembly, knoun as
an administrative boaxrd, apnroves the budget and management planc fox the protecled
area and takes dccisions on matters concerning 2t. The director, vho is aluays
appointed by the central auvthority, prepares and implements the decisions of the
administrative board, Vhen the policing povers normelly attributed to bthe local
authorities are transferred to the protecbed area it ig the direclbor vho becomes
responsible for them.

The membership and method of recruitment of the administrative hoard obviously
indicate the extent of decentralization. Specific solubtions vary considerably not
only from one country te ancther but even within the same cowmtry. In fact such
questions should not receive inflexible ansuers considered valid for the entire
national territory. The lav can classifly bthe categories of interests vhich may be
represented on an administrative board, as well as the methods for appointing members
or establishing the dvration of their functions, but the constituting act of each
protected area should be left to define the balance betueen the various inberests
in the light of local data. Iowvevery; the options available are not very broad.
They include: local authorities, hunting organizations, commercial fishing and
diving associations, administrations concerned uvith the protected area such as the
agricultural administration or the forestry commission, scientific institutions,
particularly wniversities, the inhabitants of the protected area,its users, and nabure
conservancy organimations. Generally speaking, it will prove useful to include
scientists among the administrators in the management of the protected area, This
will make it possible to avoid conflicts arising betuveen the two camps in so far as
they 1ill bear equal responsibility for the decisions taken.

The recruitment procedures may involve simple nemination by the central authority
or nominations based on the proposals of a legally designated body or membership may
result {from the exercise of other functions, a seat on the council being attributed
ex officio. ILegislations generally combine these techniques. Tt should be added
that the balance bebueen the interecsts involved must bake into account the
possibility that some members may belong to tvo different proups. Thus a mayor vho
repregents the local authority could also be the pregident of the departmeontal
hunting federation etc.

The legal status of the body managing the proteclted area does not give it
absolute gubtonomy. The director is not subjectv to the hierarchical authority of
the minister, but hils acts and those of the administrative board remsin subject
1o supervision. It vill be borne in mind that this differs from hierarchical
authority in that the scope of the powers devolving upon the 'supervisor! is strictly
limited by legislation. The supervigion mainly covers approval of the budget and
management plans, the rules of procedure of the protected area and contracts such
ag the purchase or sale of propexrty. The central administration managing protected
areas is regponsible lor supervision and the ministyry of finance for financial
control. It should also be noted that the execubive staff and the director are
members of the large central administrations. They are frequenbtly officials of the
forestry commission even in countries vhich, like France, have a ministry of the
environment. ,

Docentralization makes it possible to entrust the menagement of arcas set up by
the State to local administrative bodies or even to privabe individugls. This
solution is obviously of interest vhen the Siate sets up a marine area that
supplements a protected area on land vhich is dependent on a territorial authority.
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The prachical scope of the distinction betveen centralized and decentralized
management should not be overestimgted. The limitations of the latter have just
been discussed. The former may have elements which liken it o the decentralized
model, Vhen local interests are not involved in managoment decigions concerning
the protected arco, they can be represcnt~d on the advisory commissions. Such a
provision is made in the Spanish lav governing "directorates™ of which Pthe
representatives of local corporations and/or those whose rights are affected by the
establishment of the nature reserve’ will be members, Yand will be elected by
members of professional organizations and within those organizatbions'. Obvicusly
such commissions are limited to expressing views which they have no legal way of
enforcing.

Areas established on leocal initiative are managed by their promoters or at
least by the institutions they have set up. They will therefore fall of necessity
into the decentralized category. The specific nature of the administrative
problems they create is first and foremost dependent on the contractual nature of
their ties vith the supervisory authority. The State will in fact provide a number
of advantages for the managers of such areas. The State can, moreover, grant !
assistance in the form of staflf or material and ensure technical assistance, A%
the very least it guarantees legal status and use of the appropriate label of
nature park or nature reserve. However, the State supervises the way in vhich the
manager fulfils his undexrtakings with regard to nature conservancy and the management
of the area. Supervision in this.respect rill focus less on the validity of a
particular expenditure or the legality of a given administrative act and more on
respect for the general regulations and purposes assigned to the area, the penalty
being withdrawal of the approval initially given.

In the case of protected areas established on the initiative of local
authorities, the question of the legal formulation of the mgnagemont body arises.
Legislations have avoided imposing a standardized statute. Some merely confirm
that the protected area will be managed by the public body which set it up, others
lay down ceriain principles to be implemented in various institutional framevorks,

The protected area may be administered by a body other than the authorities
vhich established it; the choice betueen the various types of legal entities offered
by positive lau remains open., The protected area may be entrusted to a public
institution. Its management may also be entrusted to an association.or foundation '
governed by private lav. Then the law obliges local authoritics to guarantee the
financing of the public institutions they have set up, the said institutions provide
better puargntees for the continuity of financing than those of a legal entity
under private lav. The management of a protected area by a private individual or
a legal or individual entity on land belonging to it and designated on ils initiative
in principle does not present a problem.

3. Powers of the management body

Whether it is centralized or decentralized, the management body will enjoy a
number of povers, several of vhich are enjoyed normally by obther authorities.
Transfers of competence must be envisaged, particularly with regard to regulations
governing pedestrian trallic and motorized traffic on land and vater, policing of
hunting and fishing or permits for utilization of the land or water, such as
permits for building, hydraulic engineering works and drilling.
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The principle of administrative unity must govern the povers of the management
body of the area, Administrative unity must be understood 4o mean bGhat the authority
established in a given area is competent to solve all the legal or administrative
questions arising therein concerning the runmning of the ares. The principle is
gimple. It treats the protected areas as islands that are not subject to customary
law or the administrative authorities normally competent in certain fields such as
development, agriculture or forest management.

In practice, situations differ videly.  The problem cf the povers to be
granted to the authority responsible for an ares differs according to the type of
area and depends on three elements: +the use of the area for the purposes of strict
protection or recreation, public or private ounership of land, snd the more or
less restrictive nature of the protection measures usged.

A priori the most simple administration will be that of 2 strict reserve. On
the other hand a park established on private property and open to the public for
more recreational purposes will give rise to a maximum of administrative difficuliies,
for example, with regard to urban planning and land development. The rales for
protection applicable to the area must also be considered. They may include very
explicit prohibitions or regulations. The administration's task will then be
facilitated. Since its Jurisdictions will be interrelated in such a case 1t will
be legally obliged to take a certain decision. VWhether the authority is unified
or shared is then less important, vhich is not the case vhen the legislation lays
doun objectives and leaves the administrative authority a vide margin of judgement.
Administrative uniby is all the more useful when the pover of decision is
discretionary. TFragmentation of responsibilibies among various administrative
bodies and overlapping of competences may compromise or hamper the conservation
mission established for the area. Iack of administrative unity inevitably leads
to less successful protection of nature in that the various suthorities involved
in manggement of the area - local authorifies, forestry commissions, planning
agencies ~ will Dbe, as experience has shoim, more sensitive to immediate economic
grguments than to the more remote interests of the balance of nature.

4. The financing of marine protected areas

A standard statute for marine protected areas should also define the financial
means of such institutions. The various practices found in comparabtive lauv are
listed below. They include divect financing by the State, subsidies and
cost-sharing vhen a local body is responsible for management and, finally, the
revenue from the services provided, entry fees paid by visitors or fines levied
for infractions of the regulations of thc area.

In order to facilitate the financing of protected areas, the OLiate could waive
the rule of budgetary wniversality and establish a tax, revenue from which would be
directly allocated to expenditure on the area. Such a tax could be based on use
of the seashore for building housing, industrial and commercizl establishments or
port facilities. Under a joint lav for marine areas and areas on land, the
establishment of the tax would be exbended to any building in a sensitive environment.
However, it should be noted that the establishment of parks or reserves is g priori
less costly in the marine environment than on land. Compensation is lover in that
the public maritime domain is involved and the cost of necessary development is less.
ILastly, it will be noted that the establishment of an entrance fee with a payment
voucher (ticket) has the advantage of facilitating supervision and limiting the
number of visitors admitted to an area at one time. If marine parks and reserves
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were to have the same success with the public as certain parks on land, such a
measure could prove very useful for protecting the area against the damage incurred
as a result of excessive tourism.

5. legal repulations for the protection of marine probtected areas

The legal regulations for protection applicable to marine protected areas
are determined by the legislative statute of the area. In this vespect, the
legislator should not fix all the regulations to be observed in a rigid and
wniform manner. Such a solution is disadvantageous in that it cammot be adapied
to the special circumstances of each area. Conversely it may be dangerous to
give the administrative body of the area full responsibility for taking the
protective measures it deems appropriabte. DBetween these tvo extremes, the best
formula is for the lav on the one hand to lay dowm a minimum of general and
compulsory provisions and on the other to provide for other measures vhich the
administration can implement through repulstions., In any case the content of
the protection turns on three points: protection from atbtacks against nagltural
or archeological elements, regulation of human acltivities and establishment
of zones within the area.

Comparative lav offers a variebty of measures which can be listed as the
prohibiticn of killing, injuring, capturing, colleciting, damaging, Trightening
or disturbing any animal, plant or mineral formation and any archeological
object, including the introduction of extransous species. It is genexally
stipulated that protective measures also cover animal or planl remains. In
drafiting a lawv, it is preferable to begin by enunciating the principle of
intangibility of {the life forms and objects of the area and then giving a simple
indicative list of the acts prohibited by virtue of that principle. The text
could, for ecxample, use the formula 'it 15 forbidden, inbter glis, to ...". A
regstrictive list or a list which appears as such would in fact have the
disadvantage of encouraging misinterpreitations vhich might authorize a contrario
what is not actually referred to by the lav, )

Legislations vhich devote special provisions tc the marine environment .also
deal with the protection of sea water. Reference can be rade in this contex
to the ban on removing sea vater, pouring any liquid into it on tho surface or
by drainage from the shore, discharging or causing the direct or indirect
discharge of any ftoxic or pollubing cubstance harmful to animal or plant life,
In order %o take into account the extreme suscepbibility of +the marine environment
to its surroundings, provision may be made for protective measures vhoge effects
extend beyond the boundaries of the area. Thus any act which might pollube the
waters in the area, even if committed outside the boundaries of the area, will
be prchibited. pimilarly any act which might alter the discharge of wvatercourses
into the wvaters of the area or the volume of ponds and lakes vhich communicate
with the marine area vill be prohibited. There is no danger that geographical
zones that are too remote from the area vill be subjected to the authorities
implementing the measures, because the prohibition only applies to acts which
might have an impact on the waters of the area.

The regulation of human activibies wathin the boundaries of a marine protvected
area will pose different problems depending on vhether the part of the area
involved is the land or the sea.

An argsenal of measures for protected areas on land already exiasts. They
are aimed principally at ensuring that the body administering the area has authority
over the land. This presupposes cither acquisition by the public through purchase,

A

L
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donation or expropriation, or the exercise of an exclusive right to ftenure through
voluntary or forced rental, or the establishment of easements on privabe properiies,
It will be noted that since the extent of private properties is in principle
relatively small in a marine protected awves it should be easier to purchase the land
by agreement or make a compulsory purchase without becoming involved in excessive
compitment of funds. Turthermore, if a marine area has residents, provision must
be made for their compensation and derogations in their favour.

The easements on private property will include prohibition or submission bo
advance aubhorization for building, industrial, asriculiural or commercial activity
as well as restrictions on rights of access and various conveniences such as
collection of rubbish and provision of water, gas or electricity.

Permits granted for this purpose may be subject o an initial weporting
procedure on the envirommental impact. THotel and tourist activities must be
subject to concessions issued by the administrative suthority of the areca. Ab
sea, the public authorities arc normally in control of bthe area; they cannot
hovever disregard economic or recreational inbterestis based in the public maritime
domain, The lav must, first and foremost, make provision for the regulation of
nautical sports and leisure activities, vhile the implementational text should
stipulate the areas and conditions for water-skiing, surfing, bathing and diving,
if access to the area is not entirely forbidden. Secondly, it may be decided
to ban industrial, commercial or aguacultural activities generally and regulate
commercial or sport fishing.

There remains the problem of navigation and frequentation of marine areas
by pleasure boats. Freedom of innocent passage of shipping does not prevent
access to certain areas or cerbain zones therein being prohibited or shipping
being restricted bto designated channels. Anchorage must be prohibited in the
zones where it might cause damage. The lav can provide an extensive definition
of a ship in order to avoid any tendentious interpretation of its text.

Ixperience shous that discerning measures conducive to respect for protection
messures ave elfective. It is safer to cloge a cove off with a cable or a chain
and provide pleasure craft with moorings than merely to ban anchorage. The lav
could therefore request administrative authorities regponsible for the management
of marine areas to provide material encouragement to conhance respect for the
regulations.

(a) Beotablishment of a zoning plan

A zoning plan defines the field of applicetion and adaptation of the protection
measures of an area, vith a view to reconciling the various uses of the area. It
is mainly a management device vhich must be flexible and depend on the competence
of the administrative authorities of the area. The law vill only make a zmoning
plan compulsory for multi-purpose areas. The law, constituting act or
implementational regulation must stipulate that the zoning plan is established by
the management body of the ares and that it is svbmitted for approval to The
hierarchical or supervisory authority. It mugt be revieved at regulaxr intervals
determined by the statutes of the area, vhile allowing the authority managing the
area to make any urgent anendments required for protection ol the natural cnvironment
The zones of marine areas may in Iact be changed or their position be agltered more
easily than those in a park on land. The rotation of cerbain zones, particularly
those open to the public, can thus be considered an element of environmental
protection. Tinally, the zoning plan can be incorporated in a larger document,
the management plan, to vhich veference will be made subsequently.
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The law should not determine the categories of zmones too rigidly. However,
there arc not many possgibilities. They can be grouped in terms of the striciness
of the degree of protection. In the top category there will be zones that are
gtrictly reserved, others that are reserved but open to scientific observations or
supervised visits, and zones for restorat:on of the marine c.avironment. The
latter is a zone provisionally closed to public gccessor scientific observation
for the natural restoration of the populations and habitats damaged by previous
human presence.

Among the less protected zones, reference can be made to those vhich are open
to various recreational activiiies and within vhich it vill undoubtedly be necessary
ultimabely to distinguish stretches of vater open to motor boats and those reserved
for suvimmers or divers. In addition there are experimental zones in vhich scientific
experiments or practical work can be carried out temporarily disturbing the marine
environment .

The less protected zones can be made more effective by coastal development
plans vhich should for example prevent the installation of industries ncar a “
marine protected area. '

Obviously the proposed classification covers bthe Bnglish concepts of core
and buffer zones. Vithout wishing to enter into the subtleties of translation,
it wouléd seem that the tvo French expressions frequently used as the equivalont
of the word bulfer should be avoided. The first involves the distinction betveen
Tpark' and fpre-park'. This suggests in fact the idea of a separate administration
for the "pre-park' which does not come wnder the jurisdiction of the park aunthority,
as is the case in I'rench national parks. This solution which has already been
criticized in the cagse of French parks on land would be even more difficult to
apply o the marine environment. Secondly, the expression peripheral zones should
be avoided, This implies that the "buffer’' zone surrounds the strictly protecied
area, vhereas it is by no means evident that such a belt is needed for the
protection of marine areas. It may be preferable to focus the lessg probtected zones
on a specific point of intevest vhich is betbter adapted to their esbablishment or
forms a continuvum rith the nearest tourist resort. That ic vhy ve suggest using the
expression V'iransition zones'! vhich deccribes the purpose of these spaces vithout
any other connotations.

(b) Management plans for marine protected areas

llanagement plans for marine proitected areas are doouments containing guidelines
for the aresa and the means of implementing them. Such documents, wvhich should
be provided for in principle in the lawv, could include:

Zoning plan vith the corresponding regulations,

Programme of marine environment control including:

monitoring of the nabural elements of the area,

data collection on a region ox the eﬁtire Mediterranean, particularly
vithin the Tramevork of the Darcelena Convention,

Scientific reseavch programme,

Area maintenance programme, ‘
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Programme for reception of the public, including an indication of informational
or Tinterpretational’ activities and btourist and hotel facilities,

Plan of the economic or social situations and activities of the area,

Plan of the administrative, material and financial means used.

Thig document is drawm up by the body responsible for administration of the
areca vwith the approval or supervision of the hierarchical or supervisory awthority.
It is revisved at intervals to be defemmined. Tts review may be anticipatod

to0 allov for the adoption of urgent conscrvabion measures.

6., Deropations and compensations envisagred for social and economic interests

Variocus categories of persons may have property or interests inside the
boundaries of a marine protected area. To refer to only the main categories, there
are growndlandlords, recidents, commercial fishermen and local tradesmen, Depending
on the social and legal situation prevailing in each country and avrea, local
interests may be eliminated or subject to numerous restrictions, Dlimination
vhich is cobviously the best.formula for nature conservation calls for compensation
if it is not to constitube an wnacceptable theft. The compensation will take
the form of an agrsed purchase, an exprovriation or rental of private property.

It may also involve the purchase of administrative concessions. Iestly, rceference
should be made %0 the olimination of administrabive authority which may be
accompanied by a cash compensation or compensation in material benefits. However,
although the elimination of private interests in a protected ares has the advantagoe
of simplifying the problem, it is not alvays either possible or even desirable.
Provision must thorefore be made for reconciling conservation measures with the
maintenance of private interests. That reconciliabion vill include derogations

to pretection measures, Job privileges and profit-sharing of the revenueg of

the area.

Deropations from protection measures cover first and foremost the daily
needs of residents. Ior example, provision could be made for access by boat
to their property, or anchoring or beaching their boats, careening,; painting
and carrying out the maintenance work on them in reserved sites, or access by
vehicle overland. In a similar vein, recsidents may have the right to pick
fruit or to fish for family conswption but not for sale. TFurthermore limited
commercial fishing rights may be alloved to remain. Two types of limitations
are posgible. If gradual extincltion of all activity is requirved, fishing
privileges could be extended for life, expiring upon bthe death of the persons
with such rights, If it is felt that controlled fishing for an indelinite period
is compatible with protection of the area, guotas can be fixed for the number
of fishing boats, their individual and collective tomnage and horsepover. The
administration then issues licences vhich are transferable inber vives or through
inheritance. This solution is mercly one specific application of an administrative
ingtitution already used to control the nmumber of taxis or to licence sales of
alcoholic heverages in cach commume.

The compengations offered to private interesis could include priority for
jobs created by the area vhether for the recruitment of public scervice officers
for conscrvancy and adminisbration worlk or posts olfeved by the tourist facilities
and hotels of a protected arca, but it is evident that this seclution is not
necessarily very attractive. It may be that the competence or capital required
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to take on the responsibility of a hotel concession is not available locally and the
concession will be granted to outsiders. The residents will then witness the
esbablishment of sources of substantial revenues in vhich they have no share and

in vhich they will be offered only subordinate employment. Such a situation may
vell give rise to bitterness, That is vhy it seems preferable 4o add profit-sharing
in the revenue of the protected area to Jjob prioraties.

Hotel and tourist concessions may vwell be granted to a semi-public company
in vhich persong vhose rights have been infringed as a wesult of the classification
of the proitected area would be offered shares in proportion to the damage they
have suffered. A simpler variation would be to pay them a percentage of the
protected area's anmmual receipts.

T, Scientific missions in marine protected areas

It was proposed earlier that scientists should be closely associated with
the administration of marine protected areas. It was implied that they would
represent the nature conservancy interests wvithin management bodies and that they u
would be useful in counterbalancing economic interests, but this does not mean
that all allegedly scientific interventions in the protected area should be
approved without administrative supervision. Such interventions can represent a
danger for the conservation of the natural environment vhich the administrative
authority must be able to assess. lloreover care should be taken to ensure that
science is not used as a cover for commercial intentions, particularly the profitable
gathering of specimens for sale. It would therefore be useful for any scientific
mission to be subject to administrative guthorization. Such authorization can be
isgued ad hoc or uwnder a programme in the area's management plan.

In any case the leader of the mission should be designated by name and the
purpose of the mission, when it is to be carried out and the places involved, the
personnel vho will participate in it, ‘the bechniques or materials to be used, the
samples or experimental material vhich might be taken or used, and generally
speaking any operation which might harm the protected environment directly ox
indirectly, should be indicated.

E. PENAL PROVISIONS APPLICABIE TO MARINE PROTECTED ARBAS

The penal provisions applicable to marine protected areas arc very largely
determined by the national penal lawv of each country concerned. The Lirst
problem concerns the investigation of offences. There must be a sufficient number
ol officers empovered under national lav to investigate offences legally to ensure
supervision of the area. BSuch officers may belong to the general police force,
but the guards or other area staff should also be given the necessary Jjurisdiction.
FPurthermore, the officers entitled to do so must have the pover to board ships
and small craft or stop any vehicle, to search them and have personal luggage or
receptacles opened for inspection and fthe seizure on conservational grounds of any
equipment oxr animais it is forbidden to introduce within the confines of the area,
any equipment or vehicles vhich serve fto commib an offence and any animals, plants
or minerals illegally captursd or collected. The problem of the option of paying
a fixed fine is a matter that is separate from the definition of offences and the
corresponding penalties by the lzuv. In order t0 accelerate the collection of fines
and simplify the procedures involved, provision can be made, as has already been done
in several legislations, for payment of the fine directly to the administralion bthus
avoiding criminal procecdings. Conversely, it has been noted that this convenient
procedure reduced the psychological impact of the [ine. If this is the case, it ‘
would be preferable to ensure that the penalty has an exemplary quality by bringing
the offenders before the criminal courts. In any case, a portion of the fine
should be paid into the areas in vwhich the offences vere committed, although this uway
constitute an exception to the rule of budgetary universality,
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